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CERTIFICATE  OF  INCORPORATION  OF 
NATIONAL  TAX  ASSOCIATION 

No.  20264 
This  is  to  certify  that  we  the  undersigned,  all  being  persons  of 
full  age  and  citizens  of  the  United  States  and  the  majority  being 
citizens  of  the  District  of  Columbia,  desiring  to  associate  ourselves 
for  scientific  and  educational  purposes  and  to  that  end,  to  form  a 
body  politic  and  corporate,  under  the  provisions  of  sub-chapter 
three  of  Chapter  Eighteen  of  the  Code  of  Law  for  the  District  of 
Columbia,  approved  Alarch  3,  1901,  and  Acts  of  Congress  amenda- 
tory thereto,  do  hereby  make,  sign  and  acknowledge  this  certificate 
in  writing,  stating  as  follows: 

First:  The  name  or  title  by  which  the  association  or  corporation 
shall  be  known  in  law  is  National  Tax  Association. 

Second:  The  term  for  which  the  corporation  is  organized  is 
perpetual. 

Third:  The  particular  business  and  objects  of  the  corporation 
are  as  follows: 

To  educate  and  benefit  its  members  and  all  others  who  may  be 
interested  in  the  subject  of  taxation  and  the  subject  of  public 
finance,  of  which  taxation  forms  a  part,  by  promoting  the  scientific 
study  thereof  generally,  by  the  encouragement  of  research,  by  col- 
lecting, preserving,  and  diffusing  scientific  information  and  knowl- 
edge relating  thereto,  by  organizing  conferences  and  bringing 
together  for  discussion  public  officials,  taxpayers  and  their  represen- 
tatives, students,  instructors  in  universities  and  colleges  and  others 
interested  in  the  subjects  of  taxation  and  public  finance,  by  publish- 
ing and  distributing  reports  of  conference  proceedings  and  such 
other  books,  periodicals  and  publications  as  may  be  desirable  and 
helpful  for  the  accomplishment  of  the  purposes  of  the  corporation; 
by  appointing  committees  for  the  investigation  of  problems  in  taxa- 
tion and  public  finance;  by  formulating  and  announcing,  through 
the  deliberately  expressed  opinion  of  its  conferences,  the  best  in- 
formed economic  thought  and  ripest  administrative  experience 
available  for  the  guidance  of  public  opinion,  legislation,  and  admin- 
istration, on  questions  relating  to  taxation  and  public  finance;  by 
acquiring,  utilizing,  applying,  and  disposing  of  property  and  funds 
exclusively  in  establishing,  m'aintaining,  improving,  and  extending 
the  benefits  and  usefulness  of  the  corporation,  through  the  accom- 
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plishment  of  its  purposes,  and  by  promoting  better  understanding  of 
the  common  interests  of  national,  state,  and  local  governments  in  the 
United  States  and  elsewhere,  in  matters  of  taxation  and  public 
finance  and  interstate  and  international  comity  in  taxation. 

The  promotion  of  the  above  declared  business  and  objects  shall 
at  all  times  be  carried  on  subject  to  the  following  conditions  and 
limitations,  by  which  the  corporation  and  all  who  shall  hereafter 
associate  themselves  with  it,  as  members,  as  participants  in  its  de- 
liberations and  activities  and  in  its  conferences  or  otherwise,  shall 
be  forever  bound;  that  is  to  say: 

The  activities  of  the  corporation  shall  be  non-political  and  non- 
sectarian. 

No  part  of  the  net  income  of  the  corporation  shall  at  any  time 
inure  to  the  benefit  of  any  officer  or  member  of  the  corporation  or 
of  any  individual  or  corporation  whatsoever. 

At  any  conference  which  the  corporation  may  organize,  members 
of  the  corporation  shall  not  be  entitled  to  vote,  by  reason  of  such 
membership,  on  any  matter  involving  the  official  expression  of  the 
opinion  of  the  conference  on  a  question  of  taxation  or  public 
finance  of  general  public  interest,  but  the  voting  on  such  questions 
shall  be  vested  in  such  persons  in  attendance  as  may  be  determined 
by  the  corporation  and  be  expressed  in  such  manner  as  may  be 
prescribed  by  the  conference  when  assembled. 

At  any  such  conference,  the  persons  attending  shall,  by  such 
attendance,  be  deemed  to  consent  to  the  condition  and  limitation 
that  the  result  of  the  vote  upon  a  matter  involving  the  official  ex- 
pression of  the  opinion  of  the  conference  on  a  question  of  taxation 
or  public  finance  of  general  public  interest  shall  not  be  announced 
or  be  given  publicity  in  any  report  thereof  issued  by  the  corporation 
or  be  taken  as  having  its  endorsement,  unless  there  shall  have  been 
full  discussion  thereof,  at  that  or  a  prior  conference  and  unless  the 
vote  shall  represent  the  substantially  unanimous  opinion  of  the  con- 
ference, which  shall  be  deemed  to  be  expressed  by  not  less  than  a 
four-fifths  vote. 

Fourth:  The  number  of  the  managers  of  the  corporation,  who 
shall  be  called  the  executive  committee,  shall  for  the  first  year  of 
its  existence,  be  sixteen. 

Witness  our  hands  this  6th  day  of  January,  A.  D.  1930. 

(S)  Thomas  Walker  Page 

(S)  John  E.  Walker 

(S)  William  P.  Richards 

(S)  Robert  J.  Eby 

(S)  Alfred  E.  Holcomb 
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District  of  Columbia,  ss  : 

I,  Walter  F.  Studdiford,  a  Notary  Public  in  and  for  the  District 
of  Columbia,  do  hereby  certify  that  Thomas  Walker  Page,  John  E. 
Walker,  William  P.  Richards,  Robert  J.  Eby  and  Alfred  E.  Hol- 
comb,  part'es  to  the  annexed  and  foregoing  certificate  of  incorpora- 
tion, bearing  date  the  6th  day  of  January,  1930,  personally  appeared 
before  me  in  said  District  the  said  Thomas  Walker  Page,  John  E. 
Walker,  William  P.  Richards,  Robert  J.  Eby  and  Alfred  E.  Hol- 
comb,  being  personally  well  known  to  me  to  be  the  persons  who 
executed  the  said  certificate  of  incorporation  and  severally  acknowl- 
edged the  same  to  be  their  act  and  deed. 

Given  under  my  hand  and  notarial  seal  this  6th  day  of  January, 
A.  D.  1930. 

(S)     Walter  F.  Studdiford, 

(Notarial  Seal)  Notary  Public,  D.  C. 

Office  of  the  Recorder  of  Deeds 
District  of  Columbia 

This  is  to  Certify  that  the  foregoing  is  a  true  and  verified  copy 
of  the  Certificate  of  Incorporation  of  the  National  Tax  Association 
and  of  the  whole  of  said  Certificate  of  Incorporation,  as  filed  in 
this  Office  the  6th  day  of  January,  A.  D.  1930. 

In  Testimony  Whereof,  I  have  herunto  set  my  hand  and  affixed 
the  seal  of  this  Office  this  6th  day  of  January,  A.  D.  1930. 

Arthur  G.  Froe, 
(Seal)  Recorder  of  Deeds,  D.  C. 


BY-LAWS   OF  THE   NATIONAL  TAX   ASSOCIATION 

(As  adopted  January  6,  1930) 

ARTICLE  I 

Membership 

Section  1.  Any  person  shall  be  eligible  to  membership  and  may 
become  a  member,  upon  application  in  writing  and  payment  of 
annual  dues  for  the  current  year.  Such  application  shall  indicate 
sympathy  with  the  objects  and  purposes  of  the  association,  as  ex- 
pressed in  its  certificate  of  incorporation  and  willingness  to  be 
bound  by  the  conditions  and  limitations  contained  therein  and  in 
these  by-l'aws.  Provided  that  the  present  members  of  the  National 
Tax  Association,  an  unincorporated  association,  shall  be  members, 
without  further  action  on. their  part. 


xiv  NATIONAL  TAX  ASSOCIATION 

Section  2.  Membership  shall  be  continuing.  The  annual  mem- 
bership dues  shall  be  five  dollars,  payable  upon  application  for 
membership,  covering  the  fiscal  year  of  the  association  then  current 
and  annually  thereafter,  in  advance,  on  the  first  day  of  the  sub- 
sequent fiscal  year. 

In  the  discretion  of  the  executive  committee,  the  annual  dues 
may  at  any  time  be  increased  and  the  annual  dues  of  residents  of 
any  foreign  country  may  be  fixed  at  an  amount  in  excess  of  those 
of  residents  of  the  United  States. 

Any  member  who  shall  fail  to  pay  his  dues  within  six  months 
from  the  date  when  payable  shall  be  considered  in  arrears  and  if 
such  failure  shall  continue  for  a  period  of  one  year,  he  shall  be 
dropped  from  membership,   for  non-payment  of  dues. 

ARTICLE  II 
Annual  Conference 

Section  1.  An  annual  conference  on  taxation  shall  be  held  under 
the  auspices  of  the  association,  at  such  time  and  place  as  the  execu- 
tive committee  may  determine.  The  annual  conference  shall  be  the 
means  used  by  the  association  for  carrying  into  practical  effect  its 
purpose  to  secure  an  expression  of  opinion  that  will  formulate  and 
announce  the  best  informed  economic  thought  and  ripest  adminis- 
trative experience  available  for  the  correct  guidance  of  public 
opinion  and  legislative  and  administrative  action  on  all  questions 
pertaining  to  taxation,  and  to  interstate  comity  in  taxation. 

Section  2.  The  personnel  of  each  annual  conference  shall  be 
composed  of  delegates  appointed  by  the  governor  or  other  chief 
executive  of  states,  public  officials  having  duties  with  respect  to  the 
investigation,  enactment  and  administration  of  tax  laws,  instructors 
and  students  in  universities  and  colleges,  taxpayers  and  their  repre- 
sentatives, and  others  interested  in  the  subjects  of  taxation  and 
public  finance. 

Section  3.  The  voting  power  of  the  conference  upon  an  official 
expression  of  its  opinion  is  limited,  with  the  purpose  of  safeguard- 
ing the  conference  from  the  possibility  of  having  its  expression  of 
opinion  influenced  by  any  class  interest,  or  consideration  for  those 
who  devote  their  time  to  the  work  or  m'anagement  of  the  associa- 
tion, or  favor  for  those  who  contribute  money  to  its  support. 

The  voting  power  in  each  conference  upon  any  question  involv- 
ing an  expression  of  the  opinion  of  the  conference  on  a  question 
of  taxation  or  public  finance  of  general  public  interest  shall  be 
vested  in  the  delegates  in  attendance  appointed  by  the  governor  or 
other  chief  executive  of  states.  In  voting  upon  such  questions  each 
state  shall  have  one  vote,  and  in  case  of  a  division  of  opinion 
among  the  delegates  therefrom,  the  vote  shall  be  divided,  so  as  to 
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give  proportional  weight,  by  approximate  fractions,  to  the  opinions 
of  the  respective  delegates. 

If  the  result  of  such  vote  shall  not  reflect  substantial  unanimity 
on  the  subject  in  question,  no  publication  thereof  shall  be  made  and 
it  shall  not  be  considered  as  expressive  of  the  opinion  of  the  con- 
ference. Such  unanimity  shall  be  deemed  expressed  by  a  four- 
fifths  vote. 

Voting  by  proxy  shall  not  be  allowed. 

No  member  of  this  association  shall  have  the  right  to  vote  in 
any  annual  conference  solely  by  virtue  of  such  membership. 

Section  4.  One  session  of  each  annual  conference,  or  so  much 
of  it  as  may  be  necessary,  shall  be  devoted  to  the  consideration  of 
the  report  of  the  conference  committee  on  resolutions  and  conclu- 
sions. The  report  of  this  committee,  as  adopted  by  the  conference, 
shall  be  its  official  expression  of  opinion,  and  it  shall  not  be  held 
to  have  endorsed  any  other  expression  of  opinion,  by  whomsoever 
made. 

No  resolution  approving  or  opposing  legislation  shall  be  consid- 
ered by  the  conference  unless  it  has  been  discussed  at  a  session  of 
the  conference  at  which  it  is  proposed,  or  has  been  the  subject  of 
a  report  made  thereon  by  some  committee  of  the  conference  or  of 
the  corporation,  or  has  been  the  subject  of  a  resolution  adopted  by 
some  previous  conference. 

Section  5.  The  temporary  and  permanent  chairman,  secretary, 
official  stenographer,  address  of  welcome  and  response  to  the  same, 
meeting  place,  accommodations  for  delegates,  all  necessary  pre- 
liminary details  for  each  conference,  and  the  program  of  papers 
and  discussions,  shall  be  arranged  for  the  conference  by  the  execu- 
tive committee  of  the  association.  All  other  details  of  the  organ- 
ization and  conduct  of  the  conference  shall  be  arranged  by  the 
delegates  present  in  such  manner  as  they  m'ay  from  time  to  time 
decide. 

ARTICLE  III 
Annual  and  Special  Meetings  of  the  Association 

Section  1.  The  annual  meeting  of  the  association  shall  be  held 
in  connection  with  the  annual  conference,  at  such  time  as  the  exec- 
utive committee  may  determine.  Sixty  days'  notice  shall  be  given  to 
all  members  of  the  time  and  place  at  which  such  annual  meeting  is 
to  be  held,  by  publication  in  the  official  Bulletin  of  the  association 
or  by  mailing  such  notice  to  each  member. 

Section  2.  Special  meetings  of  the  association  may  be  held  at 
any  time  and  place,  when  called  by  the  executive  committee.  At 
least  thirty  days'  notice   shall   be  given  to   all   members   of   each 
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special  meeting,  by  publication  thereof  in  the  official  Bulletin  of 
the  association  or  by  mailing  such  notice  to  each  member,  which 
notice  shall  specify  the  purpose  for  which  the  meeting  is  called, 
and  no  business  shall  be  transacted  at  such  meeting,  other  than  that 
specified  in  the  notice. 

Section  3.  A  majority  of  all  members  present  at  any  annual  or 
special  meeting  of  the  association  shall  constitute  a  quorum  for  the 
transaction  of  business,  but  such  quorum  shall  at  no  time  be  less 
than  fifteen,  and  whenever  the  attendance  of  members  exceeds  one 
hundred,  twenty-five  shall  constitute  a  quorum. 

ARTICLE  IV 

Officers  and  Executive  Committee 

Section  1.  The  affairs  of  the  association  shall  be  administered 
by  a  president,  a  vice-president,  a  secretary,  a  treasurer  and  an 
executive  committee,  consisting  of  the  above  officers  and  the  three 
ex-presidents  who  have  last  held  office,  who  shall  be  members 
ex-officio,  and  nine  elected  members.  The  necessary  number  of 
the  three  last  ex-Presidents  of  the  National  Tax  Association,  an 
unincorporated  association,  shall  be  members  ex-officio,  so  long  as 
necessary  to  make  the  number  in  that  class  three.  The  officers 
shall  be  elected  annually  by  the  members  and,  with  the  exception  of 
the  president,  shall  be  eligible  to  re-election.  They  shall  hold  office 
until  their  successors  are  elected. 

The  elected  members  of  the  executive  committee  shall  be  divided 
into  three  classes,  of  equal  number,  each  class  holding  office  for 
three  years  and  until  their  successors  have  been  elected,  provided 
that  at  the  first  election  held  after  the  adoption  of  these  by-laws, 
three  classes  shall  be  established,  of  three  members  each,  to  hold 
office  for  terms  expiring  at  the  time  of  the  first  annual  meeting  of 
the  corporation  for  the  election  of  officers  and  of  the  next  two 
succeeding  annual  meetings  respectively,  and  thereafter  three  mem- 
bers shall  be  elected  'at  each  annual  election,  for  a  term  of  three 
years,  and  also  such  additional  members,  if  any,  as  may  be  neces- 
sary to  fill  vacancies,  to  hold  office  during  the  remainder  of  the 
terms  of  the  members  whose  places  they  fill.  No  member  shall  be 
eligible  for  re-election  to  the  committee  to  succeed  himself,  but  this 
provision  shall  not  be  applicable  to  ex-officio  membership  therein. 

Two  persons  residing  in  the  Dominion  of  Canada  may  be  elected 
annually  to  serve  as  honorary  members  of  the  executive  committee. 

A  vacancy  in  any  office  or  in  the  membership  of  the  executive 
committee  may  be  filled  by  the  executive  committee  for  the  unex- 
pired term. 
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The  executive  committee  may  appoint  such  other  officers  and 
agents  as  it  may  deem  appropriate  to  the  purposes  of  the  associa- 
tion, to  serve  during  the  pleasure  of  the  committee. 

ARTICLE  V 
Duties  of  Officers  axd  Committees 

Section  1.  The  executive  committee  shall  manage  the  affairs  of 
the  association,  subject  to  the  provisions  of  the  certificate  of  incor- 
poration and  of  these  by-laws.  All  appropr'ations  of  the  funds  of 
the  association  must  be  authorized  or  approved  by  the  executive 
committee.  Meetings  of  the  executive  committee  shall  be  held  at 
such  times  as  the  committee  may  determ'ne.  At  such  meetings  a 
majority  of  the  committee  shall  constitute  a  quorum. 

The  executive  committee  shall  have  power  to  appoint  standing 
or  special  committees  and  prescribe  their  duties. 

The  executive  committee  shall  have  full  power  and  authority,  in 
the  interval  between  meetings  of  the  association,  to  do  all  acts  and 
perform  all  functions  which  the  association  itself  might  do  or 
perform,  except  that  it  shall  not  have  power  to  amend  the  certificate 
of  incorporation  or  the  by-laws. 

The  executive  committee  may  authorize  the  president,  or  in  his 
absence  or  inability  to  act,  the  vice-president,  the  secretary  and  the 
treasurer  to  exercise  all  the  powers  and  functions  of  the  committee, 
with  respect  to  matters  and  things  arising  in  the  routine  manage- 
ment of  the  association,  requiring  the  formal  action  of  the  officers, 
during  the  intervals  between  the  meetings  of  the  committee. 

Section  2.  The  president  shall  be  the  chief  executive  officer  of 
the  association  and  shall  preside  at  the  meetings  of  the  association 
and  of  the  executive  committee,  and  shall  perform  such  other  duties 
as  the  executive  committee  shall  prescribe. 

In  case  of  the  absence  or  inability  of  the  president,  the  duties  of 
the  office  shall  be  performed  by  the  vice-president,  and  in  his 
absence,  by  such  member  of  the  executive  committee  as  that  com- 
mittee may  designate  for  the  purpose. 

Section  3.  The  secretary  shall  keep  a  record  of  the  proceedings 
of  all  meetings  of  the  association  'and  of  all  other  matters  of  which 
a  record  shall  be  ordered  by  the  association. 

He  shall  issue  notices  of  all  meetings  of  the  association  and  shall 
perform  such  other  duties  as  may  from  time  to  time  be  assigned 
him  by  the  association  or  the  executive  committee. 

Section  4.  A  treasurer  shall  keep  a  complete  roll  of  the  mem- 
bers. He  shall  have  the  care  and  custody  of  all  funds  and  property 
of  the  association  and  shall  deposit  the  funds  of  the  association  in 
such  banks  or  depositories  as  the  executive  committee  shall  desig- 
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nate.  He  shall,  under  the  direction  of  the  executive  committee, 
disburse  all  moneys  and  sign  all  checks  and  orders  for  the  payment 
of  money.  He  shall,  when  authorized  by  the  executive  committee, 
execute  the  papers  necessary  for  the  transfer  of  any  property  or 
securities  of  the  association.  He  shall  perform  all  the  acts  incident 
to  the  position  of  treasurer  and  may.  in  the  discretion  of  the  exec- 
utive committee,  be  required  to  give  an  appropriate  bond,  at  the 
expense  of  the  association. 

His  accounts  shall  be  audited  by  a  committee  of  the  associat  on 
or  otherwise,  as  the  association  may  prescribe,  and  he  shall  at  the 
annual  meeting  make  report  of  the  financial  transactions  of  the 
association  for  the  past  year. 

ARTICLE  VI 
Proceedings  and  Publications 

Section  1.  The  association  shall  provide  for  the  publication  and 
distribution  of  the  proceedings  of  the  annual  conference. 

Section  2.  The  executive  committee  shall  authorize  the  terms  of 
sale  or  of  distribution  of  all  publications  issued  by  the  association. 

ARTICLE  VII 

Construction 

The  word  "  state "  whenever  used  in  these  by-laws  shall  be 
deemed  to  comprise  state,  territory,  the  District  of  Columbia,  an 
insular  or  other  possession  of  the  United  States  or  a  place  over 
which  the  United  States  exercises  extraterritorial  jurisdiction,  and 
a  Canadian  province. 

ARTICLE  VIII 

Amendments 

Section  1.  These  by-laws  may  be  amended  at  any  annual  or 
special  meeting  of  the  association  by  a  two-thirds  vote  of  all  mem- 
bers present;  provided,  the  full  text  of  the  proposed  amendment 
shall  have  been  submitted  to  the  members,  either  by  publication  in 
the  Bulletin  of  the  association  or  by  mailing  the  same  to  each 
member  at  least  thirty  days  prior  to  the  meeting. 


FIRST  SESSION 
Monday,  October  16.  1933.  8:00  P.  M. 

Franklin  S.  Edmonds,  president  of  the  National  Tax  Associa- 
tion, presiding. 

President  Edmonds  :  The  Twenty-sixth  Annual  Conference  on 
Taxation,  sponsored  by  the  National  Tax  Association,  will  please 
be  in  order. 

The  Divine  Blessing  will  be  invoked  on  our  deliberations  by  the 
Reverend  Walter  Mitchell,  bishop  of  Arizona. 

(Invocation  by  the  Reverend  Walter  ]\[itchell,  bishop  of 
Arizona)  : 

Almighty  God,  Our  Heavenly  Father,  from  Whom  we  come  and 
to  Whom  we  go,  in  Whom  we  live  and  move  and  have  our  being, 
bless,  we  beseech  Thee,  this  conference  and  its  members  so  that 
their  deliberations  and  decisions  may  be  in  accordance  with  Thy 
Wvill,  in  the  name  of  Him  who  taught  us  when  we  pray  to  say: 
Our  Father  Who  art  in  Heaven,  hallowed  be  Thy  name.  Thy 
Kingdom  come,  Thy  will  be  done,  on  earth  as  it  is  in  Heaven ; 
Give  us  this  day  our  daily  bread,  and  forgive  us  our  trespasses  as 
we  forgive  those  who  trespass  against  us,  and  lead  us  not  into 
temptation,  but  deliver  us  from  evil,  for  Thine  is  the  Kingdom  and 
the  power  and  the  glory  for  ever  and  ever.     Amen. 

President  Edmonds  :  I  will  say  to  our  friends  in  the  rear  that 
there  are  some  very  good  seats  up  in  front,  and  I  would  be  glad  to 
have  these  front  chairs  filled  so  as  to  leave  room  for  those  who 
come  later. 

One  of  the  seniors  at  our  tax  conference,  Judge  Leser,  repre- 
sentative of  the  state  of  ^Maryland,  has  suggested  that  a  word  be 
said  concerning  the  relationship  between  the  National  Tax  Associa- 
tion and  the  conference  which  is  now  assembled. 

The  National  Tax  Association  sponsors  this  conference,  but  it  is 
not  a  meeting  of  the  National  Tax  Association.  As  you  examine 
your  programs  you  will  see  that  on  the  tenth  session  there  will  be 
an  hour  meeting  of  the  National  Tax  Association.  Instead  of 
simply  a  meeting  of  the  members  of  the  Association,  the  Associa- 
tion for  many  years  has  sponsored  these  conferences.  The  gov- 
ernors of  the  states  are  asked  to  appoint  delegates.  The  professors 
of  fiscal  administration  in  the  colleges  and  universities  are  asked 
to  attend.  If  it  should  be  necessarv  to  take  a  vote,  the  vote  will 
1  (1)' 
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be  taken  by  states  and  the  duly  appointed  delegates  from  each  state 
will  be  those  who  will  be  authorized  to  cast  the  vote,  but  the  delib- 
erations are  highly  informal. 

We  meet  here  to  study  a  most  difficult  and  complicated  subject, 
and  any  one  who  can  give  light  or  any  one  who  needs  light  and  is 
prepared  to  receive  it  is  welcome  to  the  floor. 

Now,  the  National  Tax  Association  has  reserved  for  its  execu- 
tive committee  the  decision  as  to  who  shall  be  the  chairman  and  the 
secretary  and  the  program  committee  of  the  conference.  That  is 
necessary  in  order  that  there  may  be  a  definitive  convening  auth- 
ority, and  I  therefore,  by  authority  of  the  National  Tax  Associa- 
tion, perform  a  very  delicate  function:  I  introduce  myself,  the 
President  of  the  National  Tax  Association  as  the  permanent  chair- 
man of  the  conference.  I  cannot  make  that  speech  with  any  force 
or  eloquence.  Mrs.  Edmonds  could  make  a  much  better  speech  than 
I  on  that  subject.  But  now  I  can  make  a  proper  speech  when  I 
direct  your  attention  to  the  fact  that  the  National  Tax  Association 
has  appointed  as  the  Secretary  of  this  conference  the  Honorable 
Walter  G.  Query,  of  South  Carolina,  who  for  many  years  has  been 
the  secretary  of  the  National  Tax  Association. 

I  take  pleasure  in  presenting  the  secretary  to  the  conference  and 
in  stating  that  we  are  now  ready  for  business. 

According  to  the  time-honored  practice,  which  is  always  pleas- 
antly observed  but  never  more  so  than  at  the  present  time,  there  is 
space  given  on  the  program  for  addresses  of  welcome  on  the  part 
of  the  community  to  which  we  come. 

In  this  case  the  Honorable  M.  A.  Murphy,  tax  commissioner  of 
Arizona,  has  served  on  our  program  committee  during  the  last  year. 
He  and  his  associates  have  planned  this  welcome  which  we  have 
already  experienced,  a  warm  welcome,  Mr.  Murphy,  and  withal  a 
thoroughly  cordial  welcome.  Cordiality  is  appreciated  even  though 
the  warmth  might  be  dispensed  with. 

I  take  great  pleasure  in  presenting  to  this  group  the  Honorable 
M.  A.  Murphy,  who  will  present  those  representatives  of  the  state 
and  of  the  munia'pality  who  will  deliver  the  formal  addresses  of 
welcome — Mr.  Murphy. 

M.  A.  Murphy  (Arizona)  :  Mr.  Chairman,  Mr.  Query,  and 
Officers  of  the  Association  and  Friends  and  Fellow  Citizens: 

This  brings  me  back  to  a  little  better  than  a  year  ago,  a  year  ago 
about  the  15th  of  last  month,  at  Columbus,  Ohio.  I  went  there  as 
a  delegate  from  the  state  of  Arizona.  I  went  there  prepared,  as  I 
thought,  to  try  my  best  to  bring  this  body  into  the  frame  of  mind  so 
that  they  would  consider  this  beautiful  little  city  of  ours  for  the 
next  annual  conference,  a  city  I  know  we  are  all  proud  of,  and  I 
know  that  before  these  ladies  and  these  gentlemen,  our  guests,  have 
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been  with  us  a  full  week  they  are  going  to  be  satisfied  that  when 
leaving  us  they  will  be  loving  us  and  lovaig  our  beautiful  little  city. 

If  I  had  time  I  would  like  to  put  on  just  a  little  portion  of  the 
part  I  played  in  the  meeting  last  year,  but  it  would  take  too  long. 
I  am  going  to  say  this,  though,  that  I  know  some  of  the  members 
were  somewhat  reluctant  about  coming  to  such  a  small  place.  I 
have  heard  some  of  the  members  since  they  have  been  here  speak 
of  what  a  wonderful  city  Phoenix  is,  and  how  proud  we  should 
be  to  live  here. 

I  am  not  going  to  continue  very  long.  I  have  a  great  deal  of 
work  and  am  somewhat  tired;  but  I  have  a  duty  to  perform.  We 
were  to  have  our  Governor  here  tonight,  Governor  Moeur,  but 
business  took  him  to  Washington.  With  your  indulgence  I  am 
going  to  read  a  telegram  which  has  just  been  received  from  Gov- 
ernor Moeur. 

State  Tax  Commissioner^ 
Phoenix  Arizona. 

Please  express  to  the  assembled  tax  commissioners  my  real 
regret  that  important  business  deprives  me  of  the  pleasure  of 
meeting  with  them  stop  I  hope  their  stay  at  Phoenix  may  be 
pleasant  and  that  great  good  may  come  from  their  meetings. 

B.  B.  MoEUR^  Governor. 

I  also  received  a  telegram  from  one  we  call  Arizona's  flower. 
I  will  read  it  to  you. 

Mr.  M.  a.  Murphy, 
Westward  Ho  Hotel_, 
Phoenix. 

Please  express  my  sincere  regrets  at  being  unable  to  attend 
the  National  Tax  Conference,  which  I  had  looked  forward  to 
so  particularly,  recognizing  the  full  importance  of  this  matter 
at  this  time.     Best  wishes  for  constructive  program. 

Isabelle  Greenway. 

Just  a  word  to  you  gentlemen  who  are  here  from  all  over  the 
East :  Mrs.  Greenway  has  gone  back  there,  we  might  say,  alone  and 
single-handed.  Arizona  today  is  in  need  of  help,  and  considerable 
help,  and  when  the  time  comes  to  any  of  you  men  who  are  here 
when  you  can  be  of  influence  or  of  assistance  to  our  Arizona 
Flower,  take  your  coat  off  and  go  to  work  and  help  her. 

Now,  Governor  Moeur  happens,  as  I  stated,  to  be  in  Washington. 
We  have  with  us  our  secretary  of  state  who  is  also  acting  governor 
of  the  state.  I  have  known  him,  I  think  I  am  safe  in  saying,  for 
better  than  thirty  years.  We  both  worked  in  the  same  mining  camp 
in  Clifton. 

Now,  Mr.  Kerby,  the  man  I  am  about  to  introduce,  has  been 
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secretary  of  state  this  present  term,  having  been  elected  a  year  ago, 
and  in  order  to  do  justice  to  ^Ir.  Kerby  I  will  say  that  it  was  only 
two  days  ago  that  I  asked  him  if  he  would  substitute  or  pinch-hit, 
so  to  speak,  for  Governor  ]Moeur,  so  I  am  going  to  ask  Secretary 
of  State  Kerby  and  Acting  Governor  Kerby  if  he  will  be  kind 
enough  to  read  his  few  words  of  offering  that  he  has  for  you  from 
his  notes.  I  am  not  cast'ng  any  discourtesy  upon  Jim  because  he 
has  not  memorized  what  he  has  on  that  paper ! 

It  is  now  my  great  pleasure  to  introduce  James  P.  Kerby,  acting 
governor  of  Arizona. 

James  P.  Kerby  (Arizona)  :  ]Mr.  Chairman,  Ladies  and  Members 
of  the  Tax  Conference;  It  is,  indeed,  a  great  pleasure  for  me 
tonight  on  behalf  of  the  people  of  Arizona  to  extend  to  you  a  hearty 
welcome.     Mr.  Murphy  has  requested  that  I  read  my  remarks. 

I  might  say  that  I  was  tax  assessor  for  about  fourteen  years 
prior  to  becoming  Secretary  of  State,  and  I  used  to  feel  as  though 
I  knew  something  about  taxes,  but  I  think  the  longer  that  we  live, 
and  the  longer  we  mix  into  them,  the  less  we  know  about  them. 
In  fact,  I  was  one  of  the  members  that  helped  draft  the  bill  creat- 
ing the  tax  commission.  We  formed  a  tax  association  in  Arizona 
of  which  a  number  of  the  old-time  assesors  were  original  members ; 
so  I  do  not  feel  as  though  I  know  a  whole  lot  about  taxes,  and  I 
do  not  believe  that  I  could  give  much  light  on  this  subject;  but,  I 
will  say  this,  that  I  believe  that  aside  from  caring  for  the  destitute 
and  the  unemployed  citizens  of  this  country  today,  the  tax  problem 
is  the  greatest  problem  confronting  the  people  of  America.  It  used 
to  be  that  we  had  different  forms  of  taxation  and  the  various  states 
hardly  knew  of  an  indirect  tax.  That  was  more  or  less  of  a  gov- 
ernment function.  All  of  our  revenue  was  raised  by  direct  taxes, 
as  far  as  our  state  was  concerned. 

I  think  since  history  began  there  has  been  a  question  in  taxation; 
there  has  been  a  question  among  the  people  of  all  countries;  prob- 
ably far  less  in  America  than  any  other  country  I  know  of.  I 
think  the  time  has  come  when  the  indirect  tax  that  has  been  levied 
against  the  people  in  addition  to  direct  taxes  has  discouraged  home 
ownership  in  this  country,  the  very  backbone  of  the  country.  I 
believe  that  the  time  is  coming,  unless  some  relief  is  given  those 
people,  when  practically  every  state  in  this  Union  will  give  the 
head  of  every  family  from  $2500  to  $3000  tax  exemption  in  order 
that  confidence  may  be  restored  in  home  ownership,  as  we  had  it 
in  years  past. 

I  do  not  believe  there  is  much  else  I  could  say  to  enlighten  you 
people,  and  I  shall  take  great  pleasure  in  listening  to  the  papers 
that  are  read  on  taxation,  and  I  only  hope  that  you  people  will 
enjoy  your  stay  in  Arizona,  and  that  everything  will  be  pleasant, 
and  that  when  you  go  back  to  your  respective  states  you  will  look 
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upon  your  trip  to  Arizona  as  a  very  pleasant  one  to  a  wonderful 
state,  which  it  is,  and  that  you  will  eventually  make  another  trip. 

I  want  to  extend  again  a  hearty  welcome  to  you  people,  and  if 
there  is  anything  that  the  people  in  the  state  capital  or  the  officers 
or  any  one  can  extend  in  the  way  of  courtesies,  or  any  information, 
I  hope  that  you  will  not  hesitate  to  call. 

I  extend  to  each  one  a  hearty  welcome.     I  thank  you. 

]M.  A.  Murphy:  Just  a  few  words.  Before  I  introduce  the  next 
speaker  I  wish  to  make  an  announcement  with  reference  to  the 
doings  or  carrying-ons,  so  to  speak,  that  will  take  place  from 
tomorrow  morning  on. 

Our  ladies,  I  think  I  am  safe  in  saying,  have  the  matter  of  enter- 
taining your  ladies  well  in  hand.  From  what  I  heard  this  after- 
noon the  first  tea  was  a  huge  success. 

Now,  as  to  the  men,  I  notice  there  are  a  great  many  in  the 
audience  who  haven't  their  badges  on.  If  any  of  you  folks  here 
haven't  the  little  badge,  the  same  as  this  one  here,  kindly  get  one 
at  the  desk.  That  badge  during  the  week  you  are  here  will  mean 
free  admission  to  any  one  of  the  five  theaters.  They  are  all  very 
easily  found,  and  you  will  find  most  of  them  equal  to  any  of  the 
theaters  that  you  frequent  in  your  home  cities.  So  please  bear  that 
in  mind.  The  managers  and  owners  of  all  the  theaters  very  will- 
ingly allowed  this  privilege,  and  will  be  glad  to  have  you  visit  their 
theaters  during  your  visit  in  Phoenix. 

There  is  one  proposition  I  am  not  quite  sure  of,  and  that  is  the 
annual  picture.  We  will  know  about  it  definitely  tomorrow  morn- 
ing. There  was  some  questions  about  the  camera,  whether  we 
could  take  one  of  the  revolving  pictures  or  have  to  take  the  station- 
ary one;  but  that  will  be  taken  care  of  early  tomorrow  morning. 
If  the  picture  is  taken  tomorrow  noon,  we  want  all  the  ladies  and 
men  to  be  there.  It  will  be  out  in  the  garden  back  of  the  hotel, 
or  just  across  the  street,  so  you  won't  have  any  distance  to  walk, 
and  you  won't  get  lost,  as  some  of  us  did  back  in  Columbus. 

We  have  one  more  gentleman  to  appear,  and  he  is  a  man  that  I 
am  really  glad  to  have  the  privilege  to  introduce.  He  is  our  present 
city  clerk  or  city  judge. 

It  is  my  pleasure  now  to  introduce  to  you  Mr.  L.  W.  Rowles. 

L.  W.  Rowles,  (Arizona)  :  Members  of  the  National  Tax  Con- 
ference, Mayor  Paddock  is  up  in  the  hills  hunting  deer.  Com- 
missioner Patton,  vice  chairman  of  the  City  Commission,  is  under 
the  doctor's  care,  so  I  have  been  asked  to  pinch-h!t  here. 

I  am  somewhat  in  the  position  that  I  was  on  my  wedding  day. 
At  the  wedding  breakfast  some  one  called  on  me  for  a  speech,  and 
with  knees  that  were  none  too  steady  and  voice  quivering,  I  suc- 
ceeded in  getting  to  my  feet,  and  laying  my  hand  on  the  shoulder 
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of  the  blushing  bride,  1  stammered,  "  This  has  rather  been  forced 
upon  me." 

I  am  here  to  welcome  you  to  Phoenix,  and  Phoenix  is  indeed 
proud  to  be  host  to  such  a  gathering.  I  understand  that  my  friend 
Mr.  Murphy  made  some  promises  last  year.  We  want  all  of  those 
promises  fulfilled,  and  if  he  fails  in  any  particular,  you  advise  me 
or  the  chief  of  police  and  in  that  case  we  have  arrangements  all 
completed  to  care  properly  for  Mr.  Murphy. 

We  are  proud  of  x\rizona  and  all  the  things  that  are  in  it,  and 
we  want  you  to  know  about  them  and  to  enjoy  them.  If  you  have 
not  seen  dates  ripening  on  the  palm  or  the  process  to  which  they 
are  subjected  prior  to  their  being  shipped  to  you,  allow  us  that 
pleasure.  If  you  have  not  seen  the  citrus  hanging  on  the  trees, 
waiting  to  be  picked,  allow  us  the  opportunity  of  showing  you  that. 
There  is  probably  no  state  in  the  union  that  has  as  many  of  Nature's 
wonders,  and  as  much  evidence  of  prehistoric  civilization  as 
Arizona. 

It  would  be  a  pleasure  for  any  of  us  to  assist  you  in  developing 
an  itinerary  that  would  permit  you  to  see  and  enjoy  the  maximum 
of  these  things  in  a  minimum  of  time,  and  I  mean  that  seriously. 
Any  city  employee  will  be  delighted  to  assist  you  in  making  this  the 
most  enjoyable  trip  that  you  have  ever  had,  and  we  are  as  close  to 
you  as  your  telephone. 

We  are  glad  to  have  you  come  here  and  enjoy  some  of  our 
summer.  Now,  you  from  the  extreme  North  or  East  may  feel  that 
summer  is  past,  but  here  in  Southern  Arizona  we  only  have  three 
seasons,  summer,  December  and  January.  You  know  what  our 
summer  is.  It  is  wonderful.  December  and  January  are  still  more 
wonderful.     Come  back  and  help  us  enjoy  those,  too. 

Your  responsibility  here  is,  indeed,  great,  and  I  am  glad  that  it 
rests  on  your  shoulders  and  not  mine.  Every  day  the  newspapers 
tell  us  that  we  must  increase  wages  and  increase  our  purchases, 
and  every  day  the  citizens  tell  us  that  taxes  must  be  lowered.  If 
you  can  reconcile  those  two  groups  and  those  two  lines  of  thought, 
you  will  have  a  theory  of  an  Einstein  and  the  modus  operandi  of 
a  Houdini. 

The  nation,  however,  is  looking  forward  to  the  developments  of 
this  conference,  and  I  am  sure  that  your  findings  will  merit  the 
approval  of  all  the  people.  The  gates  of  the  city  have  been  flung 
wide  open  in  welcome  to  you,  and  I  brought  the  key  along  so  they 
cannot  be  locked  up  again.  They  have  killed  the  fatted  calf,  and 
I  understand  it  is  to  be  barbecued  in  true  Arizona  style ;  and  we 
want  you  to  enjoy  that,  too,  as  well  as  the  many  other  things  that 
are  provided  for  you. 

The  pleasure  is  ours;  the  city  is  yours;  enjoy  it  all  and  come 
again. 
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M.  A.  Murphy:  As  Mr,  Rowles  has  said,  he  wants  each  and 
every  one  visiting  us  here  to  feel  at  liberty  to  stop  and  ask  or  phone 
either  to  the  sheriff's  office  or  to  the  city  clerk's  office,  and  we  will 
do  our  level  best  to  help  you  arrange  your  plans  to  see  the  sights 
around  Phoenix. 

We  have  called  into  service  a  number  of  cars  for  your  use.  We 
are  at  your  service.  Now,  do  not  hesitate,  if  you  see  one  of  those 
cars  go  by,  to  stop  and  make  your  desires  known.  If  it  is  impos- 
sible for  any  individual  to  pick  you  up  and  take  care  of  you,  he 
will  stop  the  next  car  that  has  a  badge  on  it  and  simply  transplant 
you,  and  you  will  go  on  your  way  rejoicing.    . 

I  want  to  take  this  opportunity  now  to  thank  each  one  who  has 
helped  and  assisted  in  this  great  work.  I  know  the  city  of  Phoenix 
and  I  know  the  state  of  Arizona  is  going  to  benefit  by  your  presence 
here.  I  know  when  these  people  go  back  home,  to  practically  most 
of  the  states  in  the  Union,  we  are  going  to  send  them  back  with  a 
good  word  on  their  lips.     That  good  word  will  be  forthcoming. 

I  will  now  turn  the  meeting  back  to  Mr,  Edmonds,  the  chairman. 

Chairman  Edmonds:  I  am  sure  we  all  unite  in  thanks  to  the 
state  of  Arizona  and  to  the  city  of  Phoenix,  to  the  tax  commission- 
ers and  those  who  have  aided  in  providing  for  our  welcome. 

In  order  that  the  thanks  of  the  conference  may  be  fittingly 
voiced,  I  will  call  upon  three  of  the  members  of  the  conference, 
representing  three  different  sections  of  our  vast  country.  First  I 
will  call  upon  the  Honorable  S.  C.  Mastick,  senator  of  the  state  of 
New  York,  and  chairman  for  many  years  of  the  committee  for  the 
revision  of  the  revenue  laws  of  that  state — Senator  Mastick, 

S.  C,  Mastick  (New  York)  :  Mr,  Chairman,  Mr,  Kerby,  Mr, 
Rowles,  and  Friends : 

I  feel  very  keenly  the  honor  of  being  the  first  speaker  in  behalf 
of  the  Association  to  voice  the  greetings  of  the  Association  to  you 
gentlemen,  and  to  thank  you  for  your  courtesy  to  us. 

I  also  feel  very  glady  that  I  can  carry  the  compliments  of  the 
Empire  State  to  the  state  of  Arizona. 

Some  two  thousand  years  ago  certain  wise  men  came  from  the 
East  and  brought  certain  fancy  gifts  that  we  are  aware  of,  and 
today  there  are  many  wise  men  here  from  the  East  and  the  West 
and  the  North  and  the  South,  who  are  not  bringing  you  gold  and 
frankincense  and  myrrh,  but  they  are  bringing  you  rather,  more 
human  gifts  of  appreciation  and  gratitude  for  the  kindness  which 
you  gentlemen  have  shown  us,  and  we  feel  we  are  going  to  enjoy 
the  stay  because  of  that. 

I  feel,  however,  that  perhaps  it  might  be  interesting  to  these 
gentlemen  and  perhaps  those  who  are  not  altogether  familiar  with 
the  organization  and  purposes  of  the  Association  to  review  in  some- 
what pictorial  form  our  organization. 
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You  are  aware  that  in  that  land  whence  those  wise  men  came 
there  were  Amorites,  Jebusites,  Hittites  and  Canaanites,  but  we 
gentlemen  are  taxites.  Our  organization  is  based  on  the  clan 
system,  and  we  have  three  clans.  We  have  the  priestly  clan,  whose 
duty  it  is  to  devise  taxes  for  other  people  to  pay;  then  we  have 
the  workers'  clan,  and  they  are  the  ones  who  are  supposed  to  pay 
the  impost  which  the  priestly  clan  endeavors  to  place  upon  them ; 
and  then  we  have  the  warrior  clan,  to  which  our  friend  Mr. 
Murphy  belongs,  whose  duty  it  is  to  collect  the  impost  from  the 
workers'  clan,  which  impost  has  been  placed  upon  them  by  the 
priestly  clan.  Each  one  of  these  clans  has  its  own  avian  pictorial 
hieroglyphs  to  indicate  its  particular  position  in  the  Association. 
The  clans  also  have  their  mottoes,  and  their  insignia. 

Now,  the  avian  pictorial  hieroglyph  of  the  priestly  clan  is  the 
owl,  because  of  wisdom,  and,  as  I  have  said,  its  duty  is  to  impose 
trouble  upon  others.  Its  motto  is,  and  you  will  hear  it  frequently 
in  these  discussions  and  see  it  frequently  in  the  text  books,  how  to 
get  the  most  feathers  with  the  last  squawking,  and  its  insignia  is 
the  abacus  or  ancient  calculating  machine. 

Now,  for  the  workers,  you  will  find  that  their  avian  pictorial 
hieroglyph  is  the  pigeon,  for  plucking.  I  have  observed  in  coming 
out  on  the  train  the  feeling  that  their  life  was  short,  that  their 
motto  must  be  "  Let's  eat,  drink  and  be  merry,  for  tomorrow  we 
die,"  and  because  of  that  peculiar  feeling  on  their  part  they  have 
endeavored  to  take  their  minds  off  their  troubles  by  means  of  sport 
and  games,  and  I  observed  they  were  games  of  chance.  And,  their 
insignia  would  undoubtedly  be  the  ace  of  anyth'ng  in  the  deck. 

When  we  come  to  the  warrior  clan,  the  third  clan,  we  find  that 
its  avian  pictorial  hieroglyph  is  the  eagle,  because  it  is  able  to  detect 
a  farthing  from  the  greatest  distance  possible.  Not  only  can  this 
clah  detect  a  farthing  in  the  hands  of  the  worker,  who  says  he  has 
not  but  has,  but  it  can  also  detect  that  farthing  when  he  has  it  and 
says  he  has  not.  And,  its  motto  is  a  very  peculiar  one.  It  it  "  Isk 
inem,"  but  when  you  translate  it  and  divide  the  words  up  it  is  "  I 
skin  'em.''  The  warriors  are  the  ones  who  collect  this  fund  and 
have  it  for  the  public  purpose. 

Now,  there  are  certain  characteristics  by  which  you  can  tell  these 
gentlemen,  Mr.  Kerby  and  Mr.  Rowles,  as  you  look  over  this 
aud'.ence.  First  you  take  the  physical  characteristics  which  would 
tell  you  which  of  these  gentlemen  present  happen  to  belong  to  the 
priestly  clan,  and  you  will  see  that  they  are  the  philosophical  ones. 
As  you  look  at  .them  they  are  those  that  have  a  self-satisfied  look 
upon  them,  because  their  entire  work  is  that  of  casting  trouble 
upon  others.     They  have  no  real  difficulty. 

Now,  the  workers,  as  you  will  see  as  you  glance  about,  have 
rather   a   happy-go-lucky   expression    about    them    because    of    this 
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feeling  that  they  are  short-lived  and  must  make  the  most  of  things 
for  the  short  existence  that  they  have.  We  all  know  that  the 
people  have  been  taxed  almost  to  death :  and  they  feel  that  their 
end  is  shortly  coming. 

Then,  when  you  look  upon  the  members  of  the  warrior  clan  you 
can  easily  detect  them  because  they  have  a  very  sharp  and  pene- 
trating way  of  looking  at  you,  which  they  have  gained  through  long 
years  of  experience  with  the  worker  clan,  whom  they  suspect  of 
trying  to  hold  out  on  them. 

I  cannot  go  any  further  into  a  description  of  the  general  organi- 
zation and  purposes  of  the  Association,  further  than  to  say  that 
some  people  have  said  that  the  taxites  are  one  of  the  lost  Tribes  of 
Israel,  not  because  of  any  archeological  research  but  because  of 
the  general  economic  characteristics  of  the  taxites. 

Now,  as  a  taxite  and  as  representing  the  other  taxites,  I  must  say 
we  do  appreciate  the  very  kindly  remarks  you  have  made  and  the 
invitation  you  have  given  us,  and  we  feel  that  we  are  not  only 
going  to  enjoy  the  present  but  we  live  in  lively  anticipation  of  the 
pleasures  yet  to  come  that  you  will  give  us. 

Ch.\irman  Edmonds:  Senator  IMastick  has  come  2500  miles  to 
be  a  participant  in  this  conference,  and  has  already  made  a  con- 
tribution to  it.  Mr.  Albert  Waterhouse,  the  Commissioner  of 
Revenue  of  the  Hawaiian  Islands,  has  come  2700  miles,  and  I  take 
pleasure  in  asking  Mr.  Waterhouse  if  he  will  not  respond  to  these 
speeches  of  welcome. 

Albert  Waterhouse  (Hawaiian  Islands)  :  Mr.  Chairman, 
Lades  and  Gentlemen:  Upon  arriving  this  morning  I  was  greeted 
with  the  fact  that  I  was  to  take  part  in  the  program,  and  there  was 
assigned  to  me  a  response  to  the  welcome  of  the  state  of  Arizona 
and  the  city  of  Phoenix. 

In  approaching  my  subject,  not  having  seen  very  much  of  the 
state  or  the  people  of  the  state,  there  were  but  two  things  standing 
out  in  my  mind,  in  my  short  sojourn  in  this  community.  The  first 
was  war  whoops  and  war  dances  at  the  Grand  Canyon ;  the  second 
was  this  very  eloquent  little  card  signed  by  the  chief  of  police. 
And  I  wondered,  "  Is  the  first  the  welcome  of  the  state,  and  the 
second  the  welcome  of  the  city?"  and  not  being  prone  to  whoops  or 
whoopee,  I  was  a  little  lost  as  to  what  to  say;  and  the  thought 
occurred  to  me  that  I  would  like  to  impress  upon  the  officials  of 
this  organization  that  they  might  come  to  the  Oloha  Land  from 
which  I  come,  where  our  first  welcome  will  be  in  wreaths  of  flowers 
called  leis,  and  the  second  welcome  perhaps  in  that  rythm  of  the 
hula  dance. 

Seriously  speaking,  however.  I  wish  I  had  words  to  express  my 
feelings  on  this  my  first  visit  to  the  gathering  of  the  Tax  Associa- 
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tion,  at  the  warmth  of  welcome  of  your  beautiful  state,  of  the  won- 
derful things  we  have  seen.  And,  seriously  again,  the  facetious 
offer  of  a  visit  to  Honolulu  is  given  in  all  earnestness. 

Chairman  Edmonds:  As  this  is  Commissioner  Waterhouse's 
first  visit  to  a  National  Tax  Conference,  I  think  perhaps  I  ought  to 
remind  him  that  when  Mr.  Murphy  went  to  Columbus  last  year  to 
ask  this  conference  to  come  to  Arizona,  he  took  with  him  a  beau- 
tiful Ind'an  girl,  and  that  it  was  that  Indian  girl  that  corralled  a 
large  number  of  votes. 

The  third  address  in  response  to  the  welcome  from  Arizona  will 
be  delivered  by  the  Honorable  A.  H.  Stone,  commissioner  of  the 
State  Tax  Commission  of  Mississippi,  and  an  old  friend  to  our 
conference — Mr.  Stone. 

A.  H.  Stone  (Mississippi)  :  Mr.  Chairman,  Ladies  and  Gentle- 
men :  Whenever  I  am  asked  to  take  part  in  any  of  the  preliminary 
exercises  of  these  occasions,  I  always  appreciate  it,  but  I  am  also 
ahvays  reminded  of  an  incident  which  took  place  in  the  city  of 
Atlanta  about  the  time  automobiles  first  became  common  down 
there. 

A  young  man  was  run  over  by  one  of  these  new-fangled  concerns 
and  was  taken  to  a  hospital.  The  doctors  looked  at  him,  went  over 
him,  and  told  him  they  were  going  to  operate  on  him.  He  was  still 
conscious,  and  he  asked  the  doctor  if  an  operation  was  necessary. 
The  doctor  said,  "  No,  it  is  not  necessary,  but  it  is  customary." 
These  things  are  not  necessary  but  they  are  customary,  and  I  think 
it  is  a  very  happy  and  a  very  fortunate  custom. 

This  matter  of  getting  together  and  of  exchanging  greetings — 
those  things  are  necessary  as  well  as  customary,  if  we  really  are  to 
know  each  other;  and,  after  all,  I  think  that  is  one  of  the  main 
things  we  get  out  of  these  gatherings. 

I  am  sure  you  will  pardon  me  if  my  thought  happens  to  run  along 
somewhat  serious  channels  in  this  connection.  "  This  happens  to  be 
my  birthday.  I  did  not  intend  to  tell  you  that,  either,  when  I  came, 
but  it  is,  nevertheless,  and  I  am  sixty-three  years  old.  I  am  old 
enough  to  remember  a  good  deal  about  the  history  of  this  country. 
I  have  seen  a  good  deal  of  it  in  my  time.  My  father  was  in  the 
Civil  War.  He  was  professor  of  Latin  and  Greek  in  the  University 
of  Missouri.  When  the  war  broke  out  he  was  no  more  interested 
in  the  subject  of  slavery  than  any  one  of  us  here  is  tonight.  As  I 
say,  he  was  professor  of  Latin  and  Greek  there. 

As  soon  as  South  Carolina  seceded  he  resigned  his  professorship 
and  went  into  the  Confederate  Army.  My  grandfather  went  into 
the  southern  army;  my  grandfather  on  my  mother's  side  was  in  the 
southern  army.  Coming  on  five  years  after  the  war  I  was  brought 
up  with  the  idea  that  the  war  ended  in  April,  1865,  when  General 
Lee  surrendered. 
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As  soon  as  I  was  able  to  take  things  seriously  my  father  discussed 
with  me  some  of  the  problems  of  our  country,  and  those  problems, 
it  seems  to  me,  are  the  things  which  really  should  challenge  the 
thought  and  the  consideration  and  the  courage  of  every  man  and 
every  woman  who  is  living  today. 

As  I  see  it,  we  are  today  engaged  in  one  of  the  greatest  experi- 
ments ever  undertaken  in  the  history  of  mankind.  We  have  set  up 
on  this  continent  a  government  dedicated  to  certain  fundamental 
principles,  and  we  are  still  engaged  in  the  experiment  of  testing 
whether  or  not  it  is  possible  for  a  people,  as  vast  in  their  number 
as  ours,  covering  a  territory  as  vast  in  extent  as  ours,  faced  with 
problems  as  intense  and  as  serious  and  as  varied  in  their  ramifica- 
tions as  the  problems  which  face  us — under  such  conditions  really  to 
demonstrate  their  capacity  for  self-government. 

I  am  not  going  to  make  a  speech.  I  have  said  more  than  I  in- 
tended to  say  already,  but  I  want  to  leave  that  thought  with  you; 
and  the  thing  which  comes  to  my  mind  on  these  occasions,  tied  into 
that  thought,  is  that  there  is  no  substitute  for  human  contact.  It 
is  a  far  cry  to  go  back  to  the  Civil  War  again,  but  in  my  innermost 
heart  I  do  not  believe  there  would  have  been  any  war  between  the 
states  if  the  people  of  this  country  had  known  each  other  then  as 
well  as  they  know  each  other  now.  I  think  it  would  have  been 
impossible. 

But,  we  have  not  solved  our  problems,  and  those  problems  will 
yield  only  to  a  solution,  in  my  judgment,  which  comes  through  an 
exchange  of  ideas,  exchange  of  thoughts  on  these  problems, 
exchange  of  views,  and  from  all  of  that  would  come  a  realization 
that  after  all  we  are  one  people;  we  respond  to  the  same  impulse; 
we  think  the  same  thoughts;  we  move  by  the  same  hopes  and  the 
same  fears  and  the  same  ambition  and  aspirations. 

And,  I  think,  after  all,  that  out  of  these  gatherings,  on  the  tech- 
nical side,  there  will  come  to  us,  if  you  look  at,  as  I  think  we  should, 
the  human  quality,  the  something  which  is  not  expressed  in  terms 
of  taxes  or  of  dollars  and  cents ;  that  thing  which  is  expressed  only 
in  the  emotions  of  the  human  heart. 

Chairman  Edmond.s:  Our  friends,  who  have  given  the  welcome 
of  Arizona  and  Phoenix,  you  have  now  heard  a  response  from  the 
East,  from  the  West  and  from  the  south,  endorsed  by  us  all.  We 
thank  you  for  your  welcome.  We  are  glad  to  be  here.  We  are 
sure  that  we  wall  enjoy  the  stay. 

For  the  orderly  procedure  of  business  before  the  conference,  it 
is  necessary  that  certain  rules  should  be  considered.  It  is  impos- 
sible for  any  orderly  procedure  to  be  followed  unless  such  rules  are 
placed  in  the  hands  of  the  Chair  for  enforcement. 

Mr.  Secretary,  what  has  been  the  practice  at  these  conferences 
with  reference  to  rules  of  procedure? 
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Secretary  W.  G.  Query  :  Mr.  Chairman,  I  will  submit  for  the 
consideration  of  the  conference  the  rules  of  procedure  which  have 
governed  the  previous  conferences,  and  with  your  permission  I  will 
read  the  rules. 

Rtiles  of  procedure:  The  provisions  of  the  Certificate  of  Incor- 
poration and  By-Laws  of  the  National  Tax  Association  shall  govern 
the  conduct  of  this  conference  generally,  and  these  rules  of  pro- 
cedure shall  be  considered  supplemental  to,  and  subject  to  interpre- 
tation by  such  provisions. 

The  usual  rules  of  parliamentary  procedure  shall  control.  Each 
speaker  shall  be  limited  to  twenty  minutes  for  the  presentation  of  a 
formal  paper.  He  shall  be  warned  two  minutes  before  the  expira- 
tion of  such  period.  The  time  of  such  speaker  may  be  extended  by 
unanimous  consent  of  those  present. 

In  general  discussion,  each  speaker  shall  be  limited  to  seven 
minutes,  and  such  time  shall  not  be  extended.  No  person  shall 
speak  more  than  once  during  the  same  period  of  discussion  until 
others  desiring  to  speak  have  been  given  opportunity  to  do  so. 

Voting  Power. — The  voting  power  in  this  conference  upon  any 
question  involving  an  expression  of  the  opinion  of  the  conference 
upon  a  question  of  taxation  or  public  finance,  of  general  public 
interest  shall  be  vested  in  the  delegates  in  attendance  appointed  by 
the  governor  or  other  chief  executive  of  a  state.  In  voting  upon 
such  questions,  each  state  shall  have  one  vote,  and  in  case  of  a 
division  among  the  delegates  therefrom,  the  vote  shall  be  divided, 
so  as  to  give  proportional  weight,  by  approximate  fractions,  to  the 
opinions  of  the  respective  delegations. 

If  the  result  of  such  vote  shall  not  reflect  substantial  unanimity 
on  the  subject  in  question,  no  publication  thereof  shall  be  made  and 
it  shall  not  be  considered  as  expressive  of  the  opinion  of  the  con- 
ference. Such  unanimity  shall  be  deemed  expressed  by  a  four- 
fifths  vote. 

Voting  by  proxy  shall  not  be  allowed. 

On  all  questions  other  than  those  involving  an  official  expression 
of  the  opinion  of  the  conference,  the  voting  shall  be  by  all  in 
attendance. 

The  receipt  of  reports  made  to  this  conference  by  committees  of 
the  National  Tax  Association  shall  not  be  considered  as  expressing 
the  opinion  of  the  conference  on  the  subject  treated. 

Coiiuiiitfccs. — The  following  committees  shall  be  appointed:  (a) 
A  committee  of  three  on  credentials,  to  be  appointed  by  the  chair- 
man, who  shall  designate  the  chairman  of  such  committee,  (b)  A 
committee  on  resolutions,  composed  of  the  chairman,  to  be  appointed 
by  the  chairman  of  the  conference,  and  one  person  from  each  state. 
The  chairman  of  this  committee  shall  appoint  its  secretary  and 
arrange  for  its  organization. 
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Resolutions. — All  resolutions  involving  an  expression  of  opinion 
of  the  conference  shall  be  read  to  the  conference  before  submission 
to  the  committee,  and  shall  be  immediately  referred,  without  debate. 

The  word  state  as  used  in  these  rules  shall  comprise  state, 
territory,  the  District  of  Columbia,  an  insular  or  other  possession 
of  the  United  States  or  a  place  over  which  the  United  States  exer- 
cises extra-territorial  jurisdiction,  and  a  Canadian  province. 

Secretary  W.  G.  Query  :  Mr.  Chairman,  I  submit  the  rules  for 
adoption  by  the  conference. 

Chairman  Edmonds:  Ladies  and  Gentlemen  you  have  heard  the 
rules  of  the  former  conference.  What  is  your  pleasure  with  refer- 
ence to  the  same?  Will  you  adopt  them  or  will  you  move  any 
amendments  of  the  same? 

Ray  L.  Riley  (California)  :  I  move  they  be  adopted. 

Chairman  Edmonds:  Mr.  Riley  of  California  moves  that  the 
rules  be  adopted  as  the  rules  of  this  conference. 

(Motion  duly  seconded.) 

(Ayes  and  noes.) 

Chairman  Edmonds:  The  ayes  have  it;  so  ordered. 

The  secretary  will  leave  a  copy  of  those  rules  on  this  desk,  and 
they  can  also  be  obtained  if  you  examine  your  file  of  the  reports 
of  the  National  Tax  Association  in  previous  years. 

In  order  that  the  business  end  may  be  concluded  at  once,  the 
Chair  will  announce  the  appointment  of  the  following  committee 
on  credentials:  The  Honorable  M.  A.  Murphy  of  Arizona,  Miss 
Lois  Query  of  South  Carolina,  and  Mr.  Edward  P.  Tobie  of  Rhode 
Island. 

The  Chair  will  also  announce  as  the  chairman  of  the  committee 
on  resolutions  the  Honorable  Edward  P.  Leahy  of  the  state  of 
Rhode  Island.  That  committee  on  resolutions  is  made-up  of  one 
person  from  each  state  delegation  selected  by  the  members  of  the 
delegation  itself,  so  that  upon  the  adjournment  of  th'.s  evening's 
program  it  would  be  advisable  for  the  various  delegates  from  each 
state  to  confer  together  to  agree  upon  the  name  of  their  represen- 
tative on  the  committee  on  resolutions,  and  then  give  the  name  to 
Mr.  Query,  the  secretary,  at  his  desk;  and  then  Judge  Leahy,  at 
some  appropriate  time,  will  announce  the  meeting  time  of  the  com- 
mittee on  resolutions.  Those  of  you  who  have  ideas  which  you 
would  like  to  have  considered  by  that  committee  will  please  have 
your  resolutions  framed  and  introduced,  if  possible,  at  tomorrow's 
session. 

Henry  F.  Long  (Massachusetts)  .  I  hope  you  and  the  group  will 
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pardon  this  interruption,  but  of  course  it  is  necessary  for  the 
National  Tax  Association  to  perpetuate  itself,  like  the  phoenix,  and 
therefore  I  move  that  the  president  name  a  nominating  committee 
to  consist  of  the  ex-presidents  who  are  present,  and  two  other 
members,  and  the  chairman  to  be  named  by  the  president  of  this 
conference. 

Chairman  Edmonds  :  Mr.  Long  moves  on  behalf  of  the  National 
Tax  Association  that  a  committee  on  nominations  be  appointed.  Is 
the  motion  seconded? 

Ray  L.  Ripley  (California)  :  ^lotion  seconded. 

ChairIvIAN  Edmonds:  The  motion  is  seconded  by  Mr.  Riley. 
Are  you  ready  for  the  question  ? 

(Ayes  and  noes.) 

Chairman  Edmonds:  The  ayes  have  it;  so  ordered. 

I  am  not  quite  certain  at  this  moment  as  to  the  number  of  ex- 
presidents  who  are  here,  Mr.  Long,  so  the  announcement  of  that 
committee  will  be  made  later. 

Any  other  formal  business  or  informal  business?  If  not,  it  gives 
me  great  pleasure  to  turn  to  the  program  and  to  introduce  the  first 
speaker  of  the  evening,  Mr.  Raymond  E.  Manning  of  the  Legis- 
lation Reference  Service  of  the  Library  of  Congress,  who  will 
d'.scuss  state  tax  legislation  in  1933 — Mr.  Manning. 

STATE  TAX  LEGISLATION,  1933 1 

RAYMOND   E.   MANNING 
Legislative  Reference  Service,  Librar}'  of  Congress 

Dominant  among  the  tax  recommendations  of  the  governors 
were,  1st — Find  revenue  to  replenish  impoverished  treasuries,  2nd 
— Relieve  property  of  its  burden.  How  well  the  legislatures  com- 
plied may  be  found  in  the  more  than  1,000  tax  laws  which  they 
passed. 

Prominent  among  the  money  producers  was  the  gross  sales  tax 
adopted  in  14  states  but  rejected  after  referendum  in  two  of  them. 
Important  also  were  the  personal  income  tax  laws,  six  in  number, 
and  the  corporate  income  tax  acts,  five  in  number.  Chain  stores 
legislation  was  enacted  in  11  states,  seven  of  which  adopted  such 
legislation  for  the  first  time.  Attention  should  also  be  given  to  gift 
taxes  in  Oregon  and  Wisconsin.     Gasoline  tax  rate  increases  were 

1  It  is  not  to  be  assumed  that  this  is  a  complete  summary  of  1933  tax 
legislation.  The  writer  has  had  access  to  but  one-third  of  the  official  laws. 
Other  information  has  been  gathered  from  secondary  sources.  Several  states 
are  still  in  extra  session  and  others  will  probably  hold  further  meetings. 
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small,  only  one  being  recorded.  The  important  features  concerning 
this  tax  is  the  diversion  of  the  proceeds  to  purposes  other  than 
roads.  Much  interest  and  importance  must  be  attached  to  those 
acts  legalizing  and  taxing  beer,  boxing,  horse  racing,  etc. 

Direct  property  relief  was  accorded  through  reduced  appropria- 
tions, lowered  tax  limits,  and  collection  leniency.  No  attempt  has 
been  made  to  estimate  the  relief  accorded  through  reduced 
appropriations. 

Administration^  Etc. 

Arkansas  ch.  12  creates  the  corporation  commission  to  succeed 
to  the  duties  of  the  tax  commission.  Colorado  H.  B.  30,  in  revis- 
ing the  administration  of  state  government,  places  tax  matters  under 
a  department  of  finance  and  taxation  headed  by  a  state  treasurer. 
There  will  be  a  tax  division  consisting  of  a  tax  commission  and  an 
excise  tax  commission  to  take  over  the  duties  of  the  oil  inspector 
and  those  of  the  secretary  of  state  relating  to  vehicles.  North 
Carolina  ch.  88  abolishes  the  tax  commission  and  transfers  its  duties 
to  the  commissioner  of  revenue.  North  Dakota  ch.  199  sets  up  a 
regulatory  department  to  supervise  all  tax  assessments  and  tax 
assessors  and  the  laws  relating  to  vehicle  registration.  Massachu- 
setts ch.  321  increases  the  membership  of  the  board  of  tax  appeals 
from  3  to  5,  and  provides  for  an  alternative  informal  procedure 
before  the  board.  Investigating  committees  for  taxation  generally 
or  for  some  of  its  phases  will  be  working  under  Connecticut  ch. 
474,  Maine  Private  and  Special  Laws  ch.  68,  New  York  ch.  18, 
Oregon  p.  914,  Washington  ch.  161,  Wisconsin  ch.  400,  and 
Wyoming  p.  184. 

Gross  Sales  or  Gross  Income  Taxes 
The  development  of  the  gross  sales  or  gross  income  tax  is  prob- 
ably the  outstanding  tax  news  of  the  year.  Including  two  states  in 
which  measures  were  rejected  on  referendum,  14  states  adopted  one 
or  the  other  of  this  type  of  tax  in  1933,  viz,  Arizona  ch.  90  (uncon- 
stitutional), 1st  Ex.  ch.  17,  California  ch.  1020,  Illinois  p.  938-944 
(unconstitutional),  p.  924-929,  Indiana  ch.  50,  Michigan  H.  B.  184, 
New  York  ch.  281,  North  Carolina  ch.  445,  North  Dakota  ch.  261 
(rejected  on  referendum),  Oklahoma  1st  Ex.  H.  B.  2,  Oregon  ch. 
400  (rejected  on  referendum),  South  Dakota  ch.  184,  Utah  ch.  63, 
2nd  Ex.  ch.  20,  Vermont  ch.  24,  and  Washington  ch.  191.  In 
addition,  it  may  be  noted  that  New  Mexico  ch.  IZ  levies  a  license 
tax  on  retail  merchants  based  on  gross  sales  with  rates  ranging  up 
to  $1,950  plus  $25  per  $1,000  for  sales  over  $400,000.  West  Vir- 
ginia, by  1st  Ex.  S.  B.  1,  repealed  its  business  and  occupation  tax 
and  substituted  a  gross  income  tax. 

The  law  in  some  states  applies  to  wholesalers,  in  others  utility 
services  are  included,  and  still  others  take  in  personal   and  pro- 
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fessional  services.  ^lost  important,  however,  are  the  levies  on 
retail  sales  which  are  as  follows:  >^  of  1  per  cent — Washington; 
^  of  1  per  cent — West  Virginia;  1  per  cent — Indiana,  New  York, 
Oklahoma,  South  Dakota;  1>2  per  cent — Arizona;  2  per  cent — 
Illinois,  Utah;  2^  per  cent — California;  3  per  cent — Michigan, 
North  Carolina.  The  Vermont  law,  which  apparently  is  aimed  at 
chain  stores,  graduates  the  tax  from  J^  of  1  per  cent  to  4  per 
cent  according  to  sales  volume. 

Gasoline  Tax 

The  laws  generally  were  rewritten  in  8  states :  Colorado  H.  B. 
527,  Delaware  S.  B.  167,  Idaho  ch.  46,  Kansas  ch.  317,  New  Mexico 
ch.  176,  South  Dakota  ch.  89,  1st  Ex.  ch.  13,  Texas  ch.  44,  Wash- 
ington, ch.  58.  Oklahoma,  by  H.  B.  416,  makes  sales  rather  than 
consumption  the  basis  for  the  tax.  Administration  is  placed  in 
the  hands  of  the  treasurer  by  Colorado  H.  B.  527  and  in  the  hands 
of  the  Department  of  Agriculture  and  Inspection  by  Nebraska 
ch.  106. 

A  one-cent  increase  was  made  by  Oregon  ch.  428.  In  four  other 
states,  temporary  increases  were  continued  or  made  permanent,  viz, 
Arizona  ch.  27,  Florida,  H.  B.  7,  New  York  ch.  227,  Tennessee 
ch.  118.  To  meet  the  situation,  presented  by  the  lower  tax  in  the 
District  of  Columbia,  Virginia  ch.  — ,  created  two  zones  in  one  of 
which  there  will  be  a  two-cent  refund  and  in  the  other  one  cent. 
Heretofore,  the  oil  companies  have  been  absorbing  the  tax  in  the 
bordering  communities  but  this  is  said  to  be  impossible  under  the 
new  oil  code. 

The  movement  requiring  bonds  from  persons  liable  for  the  tax 
is  spreading  fast.  In  1933,  12  states  were  added  to  the  list,  viz, 
Delaware  S.  B.  167,  Florida  S.  B.  498.  Idaho  ch.  46,  Maryland  ch. 
218,  Minnesota  ch.  417,  iMontana  ch.  157,  Nebraska  ch.  106,  New 
Mexico  ch.  176,  Oregon  ch.  391.  South  Dakota  ch.  189,  1st  Ex. 
ch.  13,  Utah  ch.  35,  Washington  ch.  58. 

Allowances  for  evaporation,  etc.  were  allowed  or  increased  by 
Connecticut  ch.  267,  New  Mexico  ch.  176,  South  Dakota  ch.  189, 
1st  Ex.  ch.  13,  and  Utah  ch.  41.  Kansas,  by  ch.  317,  reduced  its 
allowance. 

The  diversion  of  proceeds  to  uses  other  than  roads  assumed  con- 
siderable importance  this  year.  Diversions  were  made  principally 
to  the  general  fund  or  for  welfare  purposes.  Principal  examples 
of  diversion  are  as  follows: 

Arizona  ch.  27 — Takes  one-half  cent  of  state's  share  for  next 
two  years  for  a  Reconstruction  Finance  Fund  to  be  ex- 
pended under  the  governor's  direction. 

California  ch.  71 — This  was  a  proposed  constitutional  amend- 
ment (rejected  on  referendum)  to  divert  moneys  to  general 
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fund   for  paying  bond   interest   and  principal    for  outstand- 
ing highway  bonds  until  1935. 
Florida  ch.  16.250 — Diverts  one  cent  to  general  fund. 
Maryland  ch.  475— Diverts  S513.920  to  general  fund  until  1935. 
Massachusetts  ch.  370— Diverts  $8,028,320  from  highway  fund 

to  general  fund. 
Michigan  ch.  80,  ch.   107  —  Permits  use   of  part  of   counties' 

shares  for  welfare  purposes. 
Xew  Jersey  ch.  398 — Subject  to  referendum,  diverts  proceeds 

to  meet  $5,000,000  bond  issue  for  relief  of  unemployment. 
Ohio  S.  B.  61 — continues  for  another  two  years  provision  for 
using  local  shares  for  poor  relief. 

H.    B.    337 — Permits    state   treasurer   to    use    funds    for 
poor  relief. 

S.  B.  354 — Diverts  one  cent  for  school  purposes. 
Oklahoma  H.  B.  516 — One-half  counties'  shares  of  gasoline  tax 
and  motor  vehicle  funds  to  be  used  for  paying  outstanding 
bonds,  warrants,  etc. 

H.  B.  416 — 40  per  cent  of  state's  share  of  gasoline  tax 
to  be  used  for  paying  outstanding  bonds,  warrants,  etc. 
Oregon   ch.   218 — Diverts   $560,905    from   highway    fund    for 

period  ending  December  31,  1934. 
Rhode  Island  ch.  —  Diverts  $700,000  annually  for  five  years  to 

pay  relief  bonds. 
South  Dakota  ch.  189,  1st  Ex.  ch.  13 — Diverts  50  per  cent  to 

pay  rural  credit  bonds. 
Tennessee  ch.   118 — levies  one  cent  gasoline  tax  for  retiring 

state  unfunded  debt. 
Washington  ch.  65 — Diverts  tvvO-fifths  cent  of  state's  share  to 

pay  relief  bonds. 
Wisconsin  ch.  140 — Diverts  $1,000,000  from  motor  vehicle  and 
gasoline  tax  fund  to  general  fund. 
^Miscellaneous  laws  make  other  changes  in  the  statutory  distri- 
bution of  proceeds,  viz,  Alabama  ch.  3,  ch.  39,  ch.  152,  Arkansas 
ch.  48,  Idaho  ch.  46,  IlHnois  p.  906-911.  Iowa  ch.  69,  ch.  75,  Mary- 
land ch.  425,  Michigan  ch.  81.  ch.   107,   Minnesota  ch.  325,  Ne- 
braska ch.  110,  New  Jersey  ch.  218,  Oklahoma  H.  B.  624,  Wash- 
ington ch.  41. 

By  Kansas  ch.  292,  persons  transporting  motor  fuel  in  quantities 
of  120  gallons  or  more  over  highways  must  secure  a  license  and 
file  a  bond.  Certain  highways  for  entering  the  state  are  to  be 
designated  and  each  carrier  must  stop  and  register.  A  Maryland 
Law,  ch.  593,  requires  inter-state  buses  and  trucks  to  pay  four  cents 
per  gallon  for  gasoline  used  in  the  state.  Stations  will  be  placed 
at  borders  and  such  vehicles  must  pay  the  tax  on  expected  consump- 
tion. The  bringing  in  of  gasoline  in  quantities  greater  than  the 
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capacity  of  a  car's  ordinary  capacity  is  forbidden  by  Arizona  ch. 
80,  Arkansas  No.  67,  Florida  H.  B.  2,  Idaho  ch.  46,  New  Hampshire 
ch.  144,  South  Dakota  ch.  189,  1st  Ex.  ch.  13,  and  Washington  ch. 
58.  In  addition  to  the  laws  noted  above  as  general  revisions, 
several  other  laws  were  passed  apparently  for  the  purpose  of 
stricter  enforcement,  viz,  Nebraska  ch.  47,  New  Mexico  ch.  162, 
North  Carolina  H.  B.  380,  Oklahoma  H.  B.  271.  Delivery  of 
motor  fuel  between  9  P.  M.  and  5  A.  M.  is  fobidden  by  Kansas  ch. 
317  and  Nebraska  ch.  107. 

Congress  is  asked  to  repeal  the  federal  gasoline  tax  law  by  Mon- 
tana H.  J.  R.  7  and  Texas  p.  940-941. 

Miscellaneous  Sales  Tax_,  Etc. 

At  least  36  states  have  adopted  taxes  on  beer.  In  18  of  these 
the  barrel  rates  are  $1  or  less,  in  14  they  run  between  $1  and  $2,  in 
one  the  rate  is  $2.50,  in  another  it  is  $3,  and  in  South  Carolina  it 
is  $4.65.  A  Connecticut  law  taxes  wholesalers  at  1  per  cent  of 
their  gross  receipts  and  retailers  at  4  per  cent.  In  addition  to  the 
taxes  on  beer  and  other  liquors  for  which  some  states  make  pro- 
vision, taxes  will  be  exacted  from  malt  extract,  etc.  The  rate 
under  Arizona  1st  Ex.  ch.  18  and  Ohio  1st  Ex.  H.  B.  5  is  10  cents 
a  pound.  Arkansas  ch.  249  fixes  it  at  4  cents  a  pound  instead  of 
the  former  10  per  cent,  Idaho  Ex.  ch.  17  exacts  5  cents,  and  Indiana 
ch.  80  calls  for  2  cents.  The  Indiana  and  Ohio  laws  tax  liquid 
malt  or  wort  at  3  cents  and  10  cents  per  gallon,  respectively. 

Oleomargarine  will  be  taxed  10  cents  a  pound  under  Colorado 
H.  B.  237,  Kansas  ch.  321,  and  Minnesota  ch.  175.  A  levy  of  4 
cents  a  pound  under  Oregon  ch.  442  was  rejected  on  referendum. 
Utah,  by  2nd  Ex.  ch.  17,  rewrote  its  law.  The  tax  on  lard  sub- 
stitutes was  repealed  by  South  Dakota  ch.  183. 

Cigarettes  will  pay  2  cents  per  20  and  3  cents  per  20  under 
Arizona  1st  Ex.  ch.  18  and  Oklahoma  H.  B.  229  (rejected  on  refer- 
endum), respectively.  Ohio,  by  H.  B.  323,  continued  its  excise  for 
another  two  years.  Cigarette  tax  laws  were  rewritten  apparently 
with  a  view  to  strengthening  enforcement  by  South  Dakota  ch.  90, 
Texas  ch.  153,  and  Utah  2nd  Ex.  ch.  17.  The  foregoing  Arizona 
law  also  taxes  cigars  at  rates  ranging  from  H  of  1  cent  to  1  cent 
each  according  to  the  selling  price. 

Admission  taxes  are  to  be  charged  under  Ohio  S.  B.  411  and  1st 
Ex.  H.  B.  7.  The  rates  generally  are  10  per  cent  on  charges  over 
11  cents.  The  amount  charged  for  cabarets,  roof  gardens,  etc.  will 
be  15  per  cent  of  a  sum  equal  to  20  per  cent  of  amounts  paid  for 
refreshments.  In  addition,  5  per  cent  will  be  paid  on  annual  mem- 
berships in  clubs  maintaining  golf  courses,  10  per  cent  on  green 
fees,  and  10  per  cent  on  rentals  charged  by  horse  riding  academies. 

Boxing  and  wrestling  matches  will  pay  3  per  cent  and  5  per  cent 
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of  their  gross  receipts  under  Texas  ch.  241  and  Washington  ch. 
184,  respectively.  Minnesota,  by.  ch.  7,  rewrote  its  law  without 
change  in  the  10  per  cent  fee. 

Horse  racing  and  betting  is  being  legalized  and  fees  exacted. 
A  California  constitutional  amendment,  ch.  101  (ratified),  author- 
izes horse  racing  and  bases  license  fees  on  wagering  pools.  Taxes 
on  sums  bet  were  adopted  as  follows :  Maryland  ch.  324 — 1  per 
cent;  New  Hampshire  ch.  62 — 3^  per  cent;  Oregon  ch.  397 — 23^2 
per  cent;  Washington  ch.  55 — 5  per  cent.  Other  states  base  the 
levy  on  the  commissions  retained  by  the  operators  of  pools,  etc., 
viz.  New  Mexico  ch.  55 — 5  per  cent;  Ohio  S.  B.  372 — 10  per  cent 
to  30  per  cent;  South  Dakota  Ex.  ch.  9 — 66  2/3  per  cent;  Texas 
ch.  166 — 8  per  cent.  The  remaining  states  enacting  taxes  base 
them  on  admissions.  Michigan  ch.  199  adds  25  cents  to  each 
admission  ticket,  while  New  IMexico  ch.  55  and  North  Carolina  ch. 
2)72>  ch.  511,  563  collect  10  per  cent  of  the  gross  receipts. 

Cosmetics  and  toilet  preparations  will  pav  10  per  cent  under  Ohio 
1st  Ex.  R.  B.  7. 

Severances 

Natural  gas  and  petroleum  are  subjected  to  added  levies.  Gas 
will  pay  1/8  of  1  cent  per  1,000  cubic  feet  under  Montana  H.  B. 
305,  and  1/10  of  1  cent  under  New  Mexico  ch.  72.  Petroleum 
is  taxed  from  2  cents  to  6  cents  per  barrel  according  to  specific 
gravity  by  the  New  Mexico  act.  Until  June  30,  1935,  Oklahoma 
H.  B.  483  adds  a  1/8  cent  barrel  tax  to  cover  expenses  incident  to 
proration.  Texas  ch.  162  fixes  the  rate  on  oil  at  2  cents  per  barrel 
until  oil  reaches  $1  per  barrel  at  which  time  the  old  rate  of  2  per 
cent  will  return  to  effect.  Oklahoma  H.  B.  248  rewrites  the  pro- 
duction tax  on  oil,  gas,  and  minerals  with  changes  dealing  mostly 
with  better  enforcement. 

Inheritance  and  Gift  Taxes 

Death  tax  laws  were  revised  by  Florida  S.  B.  537  and  Michigan 
ch.  148.  Under  the  new  Michigan  law,  rates  in  a  given  bracket 
will  apply  only  to  the  excess  over  the  preceding  bracket.  Formerly, 
the  rate  applied  to  all  over  the  exemption. 

The  taking  up  of  the  federal  credit  was  the  inducement  for  sev- 
eral laws  including  the  foregoing  Florida  law  which  provides  that 
the  amount  payable  to  Florida  shall  be  the  amount  by  which  the 
credit  allowable  under  the  federal  act  for  death  taxes  paid  to  the 
several  states  exceeds  the  aggregate  amount  of  death  taxes  actually 
paid  to  them.  Other  laws  levying  estate  taxes  to  take  up  the  credit 
are  Oklahoma  H.  B.  572,  Texas  ch.  192,  and  West  Virginia,  Ex. 
H.  B.  115.  By  Colorado  H.  B.  586,  the  estate  tax  will  apply  when 
the  estate  exceeds  $250,000  instead  of  $1,000,000  as  formerly. 
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The  property  to  be  taxed  includes  intangibles  of  non-residents 
which  have  acquired  a  business  situs  under  Oklahoma  H.  B.  572. 
North  Dakota  ch.  251  includes  all  intangible  property  wherever 
located  in  the  gross  estate  of  residents  and  includes  a  non-resident's 
equitable  interest  in  North  Dakota  real  estate.  North  Carolina  ch. 
445  repeals  the  exemption  of  foreign-owned  intangibles  when  the 
non-resident  state  reciprocates.  By  Oklahoma  H.  B.  572,  the  tax 
will  apply  to  insurance  payable  to  the  estate  or  to  a  beneficiary  in 
excess  of  $20,000  when  the  right  to  change  the  beneficiary  is 
reserved.  The  presumption  provision  relating  to  transfers  made 
in  contemplation  of  death  which  formerly  applied  only  to  transfers 
between  relatives  hereafter  will  apply  to  all  transfers  under  Con- 
necticut ch.  219.  Illinois  p.  889-899  taxes  transfers  made  without 
adequate  consideration  w'ithin  two  years  of  death.  Oregon  ch. 
199  creates  a  rebuttable  presumption  concerning  transfers  within 
three  years  of  death.  By  Oklahoma  H.  B.  572,  transfers  during 
lifetime  with  reservation  of  income  are  taxable.*  The  latter  law 
also  taxes  transfers  in  which  the  decedent  reserved  the  right  to 
change  the  beneficiary.  By  Illinois  p.  889-899  and  Oklahoma  H.  B. 
572,  joint  estates,  tenancies  in  common,  etc.  will  be  taxed  propor- 
tionately. 

A  $500  exemption  is  allowed  for  the  upkeep  of  graves  by  Mary- 
land ch.  323.  By  New  York  ch.  460,  the  limit  on  exemptions  from 
the  estate  tax  is  amended  to  be  $100,000  instead  of  that  allowed 
under  the  federal  law.  North  Dakota  ch.  251  sets  up  a  $20,000 
maximum  exemption  for  life-insurance  policies,  reduces  exemptions 
allowed  lineal  descendants  or  ascendants  other  than  minors  from 
S3,000  to  $2,000,  and  repeals  the  exemption  of  bequests  to  the 
United  States  or  any  of  its  political  sub-divisions.  Wisconsin  ch. 
233  increases  the  exemption  to  husbands  from  $2,000  to  $5,000. 
West  Virginia  Ex.  H.  B.  115  reduces  exemptions  generally. 

Rate  increases  are  noted  particularly  for  near  relatives,  e.  g. 
Colorado  H.  B.  586,  Massachusetts  ch.  293,  North  Carolina  ch. 
445,  Oregon  ch.  199.  General  increases  were  made  by  Colorado 
H.  B.  564,  New  York  ch.  359,  North  Dakota  ch.  251,  West  Vir- 
ginia Ex.  H.  B.  115,  and  Wisconsin  ch.  363.  Where  rights  of 
transferees  depend  on  conditions  or  contingencies,  Colorado  H.  B. 
586  provides  that  the  tax  rate  is  to  be  based  on  the  condition  or 
contingency  most  probable  of  happening.  Connecticut,  in  lieu  of 
holding  the  tax  in  abeyance  pending  the  happening  of  a  contingency 
in  the  absence  of  a  compromise,  provides  by  ch.  219  that  the  highest 
rate  possible  will  be  levied  with  a  right  to  refund  if  subsequently 
justified.  By  Colorado  H.  B.  586,  transfers  under  a  power  of 
appointment  shall  be  taxable  in  the  same  manner  as  though  the 
donee  of  the  power  had  made  the  devise  or  bequest. 

The  reciprocal  law  in  respect  to  collecting  inheritance  taxes  due 
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to  the  state  of  domicil  when  original  papers  are  taken  out  in  a  non- 
resident state  was  adopted  by  Connecticut  ch.  75,  Maine  ch.  147. 
Massachusetts  ch.  319,  New  Hampshire  ch.  77,  Ohio  Ex.  H.  B.  13 
and  Pennsylvania  ch.  147. 

Gift  tax  laws  were  enacted  in  Oregon  and  Wisconsin.  The 
Oregon  law,  ch.  427,  levies  a  tax  on  residents  and  non-residents  at 
a  rate  computed  by  deducting  from  the  rate  schedule  on  the  aggre- 
gate of  the  net  gifts  for  a  calendar  year  and  preceding  years  the 
tax  computed  in  accordance  with  the  rate  schedule  on  the  aggregate 
sum  of  the  net  gifts  for  preceding  years.  The  rates  vary  from  1 
per  cent  to  25  per  cent  with  a  $10,000  total  exemption.  Wisconsin's 
law,  ch.  363,  also  applies  to  residents  and  non-residents,  rates  being 
graduated  by  classes  with  the  lowest  being  2  per  cent  to  8  per  cent 
and  ranging  up  to  five  times  such  amounts;  but  the  total  tax  is  not 
to  exceed  15  per  cent  of  the  gift.  An  additional  25  per  cent  is 
added  when  the  tax  exceeds  $100.  There  is  a  varied  list  of 
exemptions. 

Personal  Income  Tax    . 

Constitutional  amendments  authorizing  income  taxes  were 
adopted  by  Alabama  ch.  125  and  Montana  ch.  83.  Statutes  were 
adopted  as  follows:  Alabama  ch.  169,  Arizona  1st  Ex.  ch.  8,  Kansas 
ch.  320,  Minnesota  ch.  405,  Montana  ch.  181,  New  Mexico  ch.  85. 
Rates  and  exemptions  were  revised  by  Idaho  ch.  159,  North  Caro- 
lina ch.  445,  North  Dakota  ch.  253,  Oklahoma  1st  Ex.  H.  B.  1. 
South  Carolina  H.  B.  648.  New  York  ch.  159  and  Wisconsin  ch. 
363  continue  emergency  levies.  Another  New  York  law,  ch.  228, 
adds  an  additional  one  per  cent  tax  on  a  redefined  net  income  — 
sometimes  called  a  gross  income  tax  but  this  is  a  misnomer — com- 
puted exactly  as  under  the  old  law  except  that  gains  and  losses 
from  sale  of  capital  assets  will  not  be  included  or  deducted.  The 
foregoing  Idaho  act  in  revising  the  tax  law  measures  the  tax  by  net 
income  instead  of  levying  it  directly  on  income.  The  New  Mexico 
law  allows  an  offset  of  20  per  cent  for  taxes  on  property  used  in 
business  and  a  full  offset  for  a  taxpayer's  residence,  household 
effects,  etc.,  but  not  over  $250.  By  W'isconsin  ch.  2)67 ,  the  income 
tax  will  be  collected  by  the  state  tax  commission  instead  of  by  the 
local  county  treasurers.  A  six  per  cent  tax  on  dividends  of  Massa- 
chusetts corporations  will  be  paid  under  ch.  307.  South  Carolina 
H.  B.  648  exacts  5  per  cent  on  all  dividends  or  interest  in  excess 
of  $100  without  deductions  or  exemptions. 

The  exemptions  and  rates  under  the  new  income  tax  laws  are 
as  follows : 
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Citation 


Rate 


Minimum 

Maximum 

rate  ap- 

rate ap- 

Exemptions 

plies  on 

plies  on 

Single 

Head  of 

Depen- 

first 

all  over 

family 

dents 

$i,ooo 

$8,000 

$1,500 

$3,000 

$300 

2,000 

10,000 

•J. 

2 

2 

1,000 

5, 000 

750 

1,500 

200 

2,000 

7,000 

750 

1,500 

200 

1,000 

10,000 

1,200 

2,000 

250 

1,000 

6,000 

1,000 

2,000 

300 

10,000 

IOO,C0O 

1,000 

1,500 

200 

10,000 

50,000 

1,000 

2,500 

409 

2iOOO 

6,000 

1,000 

2,000 

300 

2,000 

15,000 

500 

1,500 

200 

2,000 

14,000 

1,000 

2,000 

500 

1,000 

6,000 

800 

1,500 

300 

2,000 

6,000 

1,000 

1,800 

200 

Corporations 

Ala.  No.  169 1-5% 

Ariz.  1st  Ex.  ch.  8. .    1-4^% 

Ida.  ch.  159   1-6% 

Kan.  ch.  320 1-4% 

Minn.  ch.  405 1-5% 

Mont.  ch.  181  1-4% 

N.  M.  ch.  85  .■ 1-4% 

N.  Y.  ch.  159,  ch.  226  .  2-6% 

N.  C.  ch.  445 3-6% 

X'.  D.  ch.  253 1-15% 

Okla.  ist  Ex.  H.  B.  I   .  1-6%. 

Ore.  ch.  322 2-7% 

S.  C.  H.  B.  648 2-5% 


Alabama  ch.  125  is  a  proposed  constitutional  amendment  to 
permit  the  levy  of  an  income  tax.  Statutory  income  tax  acts  were 
adopted  as  follows:  Alabama  ch.  169,  Arizona  1st  Ex.  ch.  8,  Kansas 
ch.  320,  Minnesota  ch.  405,  New  Mexico  ch.  85.  The  rates  in 
Arizona  and  Minnesota  are  graduated  in  steps  ranging  from  1  per 
cent  to  5  per  cent,  while  in  Alabama  a  flat  3  per  cent  will  be  col- 
lected and  in  Kansas  and  New  Mexico  a  flat  2  per  cent.  Exemp- 
tions of  $1,000  are  allowed  in  Minnesota  and  New  Mexico  with  the 
latter  state  also  permitting  a  20  per  cent  offset  for  property  taxes. 
California  ch.  303,  in  reducing  the  rate  on  business  corporations 
from  4  per  cent  to  2  per  cent,  abolishes  the  offset  for  property  taxes. 
Other  changes  in  the  rates  were  made  as  follows:  Idaho  ch.  159 — 
1  per  cent  to  6  per  cent  (instead  of  1  per  cent  to  4  per  cent)  ; 
Montana  ch.  166 — 2  per  cent  (instead  of  1  per  cent)  ;  North  Caro- 
lina ch.  445 — 6  per  cent  (instead  of  5>^  per  cent)  ;  Oklahoma  1st 
Ex.  H.  B.  1 — 1  per  cent  to  6  per  cent  (instead  of  2  per  cent  to  5 
per  cent).  Common  law  or  business  trusts,  etc.  are  brought  under 
the  income  tax  laws  by  California  ch.  211,  Idaho  ch.  159,  and 
Montana  ch.  166.  Oklahoma,  by  H.  B.  650,  subjects  this  form  of 
organization  to  its  license  tax.  North  Carolina  ch.  445  increases 
the  corporate  franchise  tax  on  capital  stock,  surplus,  and  undivided 
profits  from  $1.25  to  $1.50  per  $1,000,  and  South  Carolina  H.  B. 
648  adds  one  mill  to  the  2  mill  license  tax  based  on  capital  stock. 
A  California  constitutional  amendment  (ratified)  gives  the  legis- 
lature power  to  tax  corporations  in  any  way  not  forbidden  by  the 
constitution.  By  Massachusetts  ch.  342,  liability  for  corporation 
taxation  shall  be  incurred  by  corporate  existence  at  any  time  during 
the  taxable  year. 

2  After  computing  the  tax  without  exemptions,  there  is  allowed  a  deduc- 
tion of  $8  for  single  individuals,  $17.50  for  heads  of  families,  and  $4  for 
dependents. 
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Financial  Institutions 

The  fourth  method  allowed  under  old  R.  S.  sec.  5219  was  adopted 
as  the  basis  for  taxing  banks  by  Idaho  ch.  159  and  Oklahoma  1st 
Ex.  H.  B.  1.  The  income  tax  rate  for  California  banks,  which 
formerly  was  four  per  cent,  is  fixed  by  ch.  303  to  be  a  rate  not  in 
excess  of  six  per  cent  to  be  determined  by  the  ratio  of  personal 
property  taxes  of  general  corporations  to  net  income  of  such  cor- 
poration. Similarly,  the  rate  in  Massachusetts  under  ch.  327  is 
not  to  exceed  six  per  cent  on  a  redefined  net  income.  Under 
Minnesota  ch.  315,  an  attempt  is  made  to  compromise  the  declared 
illegal  bank  taxes  by  permitting  the  state  tax  commission  to  accept 
75  per  cent  of  the  sum  assessed  against  shareholders  during  1933 
and  1934.  Alabama  ch.  Ill  repeals  the  exemption  to  income  from 
obligations  of  the  United  States,  the  state,  and  local  subdivisions 
in  computing  the  income  tax  on  banks  and  other  financial  insti- 
tutions. By  Arizona  1st  Ex.  S.  B.  2,  bank  stock  will  be  taxed  at 
12  mills  to  stockholders;  the  bank  will  pay  the  tax  and  have  a 
lien  therefor.  By  Pennsylvania  ch.  277,  banks  no  longer  will 
have  the  option  of  paying  the  tax  for  stockholders.  Nebraska,  by 
ch.  156,  increases  its  tax  from  8  mills  to  10  mills,  while  Vermont, 
by  ch.  27,  reduces  the  tax  based  on  deposits  from  6  mills  to  5 
mills.  Nebraska  ch.  190  practically  doubles  the  rates  based  on 
capitalization  in  fixing  levies  ranging  from  $200  to  $1,000.  Under 
Indiana  ch.  83,  banks  will  pay  a  tax  of  25  cents  per  $100  of  capital 
stock,  surplus,  undivided  profits,  and  deposits  less  the  book  value 
of  all  real  estate,  public  and  charitable  deposits,  and  deposits  of 
other  banks  and  non-residents. 

Other  provisions  for  taxing  special  types  of  financial  institu- 
tions were  adopted  as  follows.  Idaho  ch.  128  exacts  a  fee  of 
1/10  of  1  per  cent  on  the  aggrega*;e  par  value  of  securities  sold  by 
investment  companies;  there  is  a  $25  minimum  and  a  $500  maxi- 
mum. Minnesota  ch.  382  exempts  building  and  loan  associations 
from  all  income,  franchise,  and  excise  taxes  now  or  hereafter 
levied.  By  Washington  ch.  183,  fees  ranging  from  $20  to  $100 
plus  30  cents  per  $1,000  of  assets  will  be  paid  by  savings  and  loan 
associations.  Indiana  ch.  82  places  a  25  cents  per  $100  tax  on 
the  value  of  building  and  loan  association  capital  stock  and  surplus 
after  deducting  the  book  value  of  real  estate  and  tangible  person- 
alty and  loans  secured  by  a  pledge  of  capital  stock. 

Motor  Vehicles 

Generally,  fees  for  passenger  vehicles  were  reduced.  A  similar 
trend  is  indicated  for  small  trucks,  but  the  tendency  is  towards 
higher  rates  for  larger  conveyances.  New  fees  are  fixed  by 
Arkansas  ch.  6,  Delaware  H.  B.  3,  Florida  S.  B.  47,  Idaho  ch. 
214,  Kansas  ch.  72),  ^Maryland  ch.  281,  Minnesota  ch.  163,  Montana 
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H.  B.  237,  Nebraska  ch.  102,  ch.  103,  ch.  105,  Nevada  ch.  177, 
North  Carolina  H.  B.  446,  Oklahoma  H.  B.  305,  Oregon  ch.  428, 
South  Dakota  H.  B.  39,  Tennessee  ch.  36,  Utah  ch.  43,  Vermont 
ch.  64,  ch.  89,  Washington  ch'.  166.  and  West  Virginia  Ex.  H.  B. 
25.  A  Colorado  law  levies  a  tax  ranging  from  $2  to  $60  accord- 
ing to  value  for  the  purpose  of  providing  work  relief.  California 
ch.  340  and  IMontana  H.  B.  7Z  forbid  registration  unless  property 
taxes  are  paid,  while  South  Dakota  ch.  142  repeals  such  a  pro- 
vision. Kentucky  ch.  —  and  ^lichigan  S.  B.  41  temporarily  permit 
instalment  payment  of  registration  fees.  The  time  for  procuring 
1933  licenses  was  extended  by  Arizona  ch.  4,  ch.  26,  Kansas  ch. 
75,  Minnesota  ch.  9,  ch.  103,  ch.  163,  Nevada  ch.  5,  North  Carolina 
H.  B.  897,  Oklahoma  H.  J.  R.  27,  Texas  ch.  5,  Utah  ch.  91,  and 
Wisconsin  ch.  2. 

Motor  Carriers  for  Hire 

The  varied  bases  for  taxes  on  motor  transportation  companies, 
the  multiple  supplementary  taxes,  and  alternative  taxes  are  in  no 
way  simplified  by  1933  legislation.  Each  state  has  a  system 
peculiar  to  itself.  Citations  to  1933  laws  making  changes  are  as 
follows:  Arizona  ch.  100,  California  ch.  339,  Florida  S.  B.  47, 
Iowa  ch.  87,  Kansas  ch.  229,  Maryland  ch.  593,  Nebraska  ch.  102, 
ch.  105,  Michigan  H.  B.  364,  ^Minnesota  ch.  344,  Nevada  ch.  165, 
New  Mexico  ch.  154,  North  Dakota  ch.  160.  ch.  162,  Oklahoma 
H.  B.  656,  Oregon  ch.  429,  South  Dakota  H.  B.  304,  Tennessee  ch. 
114,  ch.  119,  West  Virginia  Ex.  H.  B.  25.  and  Wyoming  ch.  118. 
From  the  foregoing  laws,  it  appears  that  in  those  instances  in 
which  the  change  was  made  in  the  rate  rather  than  the  base,  the 
result  is  a  reduction,  e.  g.  Florida  S.  B.  47,  Iowa  ch.  87,  Nebraska 
ch.  102,  ch.  105,  New  Mexico  ch.  154,  Oklahoma  H.  B.  305,  Ten- 
nessee ch.  114,  and  West  Virginia  Ex.  H.  B.  25. 

Utilities 

A  fact-finding  tribunal  supported  by  a  tax  of  $2  on  each  $1,000 
of  gross  earnings  is  created  by  Arkansas  ch.  72.  A  California 
constitutional  amendment,  ch.  63  (ratified),  revises  the  system  for 
taxing  public  utilities.  Beginning  with  1935,  property  will  be 
assessed  by  the  state  board  of  equalization  and  taxed  locally  for 
local  purposes  as  other  property.  Their  franchise  and  income  will 
be  taxed  for  state  purposes  like  the  franchise  and  income  of  busi- 
ness corporations.  Wisconsin,  by  ch.  349,  revises  its  assessment 
law  for  utilities,  and  South  Carolina,  by  H.  B.  648,  adds  one  mill  to 
the  property  levy  on  many  utilities.  Oregon  ch.  190  increases  the 
rate  based  on  gross  rece'pts  to  range  hereafter  from  $2.50  to  $4,000. 
North  Carolina  ch.  445  increases  the  duty  on  railroad  property  from 
3/4  of  1  per  cent  to  9/10  of  1  per  cent,  raises  the  gross  rece'pts  tax 
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on  electric  light,  power,  street  railway,  gas,  water,  and  telephone 
companies  from  5  per  cent  to  6  per  cent,  and  exacts  from  telegraph 
companies  a  toll  of  $7  per  mile  of  line  instead  of  $6.  California  ch. 
330  adds  1^^  per  cent  to  the  gross  receipts  tax  on  gas  and  electric 
companies  for  1932  and  1933  and  an  additional  ^  of  1  per  cent  on 
the  gross  receipts  of  telephone  companies.  A  lieu  tax  of  12  per 
cent  is  placed  on  the  gross  earnings  of  electric,  power,  and  steam 
heating  companies  by  North  Dakota  ch.  252.  By  Montana  H.  B. 
238,  sums  ranging  from  10  cents  to  $1  will  be  exacted  on  each 
instrument  of  a  telephone  company.  Oklahoma  H.  B.  225  sub- 
stitutes a  4  per  cent  gross  earnings  tax  for  the  property  taxes  on 
freight  cars,  and  Washington  ch.  146  subjects  private  cars  carrying 
persons  or  property  to  property  taxes  at  the  local  rates  on  a  valua- 
tion set  by  the  state  tax  commission.  Missouri  p.  422-423  provides 
for  franchise  taxes  and  property  taxes  on  pipe  lines,  and  Texas 
ch.  162  places  pipe  lines  under  the  intangible  assets  law. 

Chain  Stores 

The  development  of  chain  store  taxes  has  progressed  with  recent 
successes  before  the  courts.  Laws  were  adopted  in  seven  states 
and  amendments  passed  in  four  states.  The  maximum  rates  and 
the  minimum  stores  to  which  such  maximum  rates  apply  are  as 
follows:  Florida  S.  B.  171— $100  on  76th  store;  Idaho  ch.  113— 
S500  on  20th  store;  Indiana  ch.  271— $150  on  21st  store;  Maine 
ch.  260— $50  on  26th  store;  Maryland  ch.  542— $150  on  21st  store; 
.Alichigan  H.  B.  128— $250  on  26th  store;  Minnesota  ch.  213— 
S155  on  51st  store;  Montana  ch.  155 — $30  on  11th  store;  North 
Carolina  ch.  445 — $150  on  51st  store;  West  Virginia — $250  on 
75th  store.  Wisconsin  ch.  470  adds  a  tax  ranging  from  6/20  of  1 
per  cent  to  13/20  of  1  per  cent  in  addition  to  the  existing  chain 
store  tax.  Similarly,  iNIinnesota  ch.  213  adds  a  levy  measured  by 
gross  sales  with  rates  ranging  from  1/20  of  1  per  cent  to  1  per  cent, 
and  Florida  S.  B.  171  adds  $3  for  each  $1,000  of  the  value  of 
merchandise.  Under  the  foregoing  Idaho  law,  real  property  taxes 
may  be  set  off.  Arizona,  by  ch.  96,  repeals  its  chain-store  license 
law. 

Rate  Limitations 

A  proposed  constitutional  amendment  in  Texas,  p.  1038-1039, 
limits  the  total  amount  of  state  taxes  w'hich  may  be  levied  during  a 
biennium  to  $22.50  for  each  inhabitant.  Another  proposed  constitu- 
tional amendment,  Arkansas  H.  J.  R.  1,  forbids  the  raising  of  rates 
for  property,  excise,  privilege,  or  personal  taxes  except  by  a  three- 
fourths  vote  of  the  legislature  or  by  approval  of  the  qualified  voters. 
California's  constitutional  -amendment,  ch.  63  (ratified),  authorizes 
legislation  limiting  county  ad  valorem  taxes  and  provides  for  alio- 
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eating  state  taxes  to  meet  resulting  deficits.  Washington  p.  942  also 
proposes  to  permit  the  legislature  to  limit  local  taxes,  while  Indiana 
ch.  283  proposes  to  vest  unrestricted  tax  powers  in  the  legislature. 
By  Indiana  ch.  97,  the  $1.50  limitation  on  rates  formerly  applic- 
able to  property  outside  city  limits  is  reduced  to  $1.  Nevada  p. 
369  is  a  proposed  constitutional  amendment  to  limit  levies  for  all 
purposes  to  5  cents  on  the  dollar,  and  New  Mexico  p.  541  offers 
a  2  cent  limit  except  for  special  levies  on  specified  classes  of  prop- 
erty and  necessary  levies  for  the  public  debt.  Oklahoma  S.  J.  R. 
1  (ratified)  reduces  limits  except  for  debts  to  27  mills.  Michigan 
No.  62  and  West  Virginia  H.  B.  314  give  effect  to  ratified  tax 
limitation  constitutional  amendments.  Subject  to  exceptions,  Iowa 
ch.  123  requires  all  taxing  units  to  reduce  millage  levies  in  1933  and 
1934  to  not  exceeding  80  per  cent  of  the  1930  levy.  Kansas  ch. 
309  collects  in  one  place  authorized  local  levies  and  fixes  the  limits 
allowed.  Wisconsin  ch.  403  repeals  the  compulsory  state  rate  for 
the  $2,000,000  surplus  general  fund,  and  North  Carolina  ch. — 
abolished  the  15  cent  state  levy  for  schools. 

Assessment 

Utah  p.  942  is  a  proposed  constitutional  amendment  empowering 
the  legislature  to  supervise  the  control  and  valuing  of  property  for 
local  taxation.  New  Mexico  ch.  4  abolishes  county  boards  of  tax 
appraisers  and  places  their  functions  with  the  county  boards  of 
assessors.  North  Carolina  ch.  204  lists  postal  savings  as  an  item 
of  taxation. 

Assessments  will  be  made  quadrennially  instead  of  annually  under 
New  Mexico  ch.  86,  quadrennially  instead  of  biennially  under  Iowa 
ch.  119,  and  bienniallv  instead  of  quadrenniallv  under  Nebraska 
ch.  106. 

Actual  value  replaces  one-fourth  such  value  as  the  basis  of  assess- 
ment by  Iowa  ch.  121.  New  Mexico  ch.  107  also  provides  that 
property  must  be  assessed  at  actual  market  value.  California's  1933 
constitutional  amendment,  ch.  63  (ratified),  requires  local  assess- 
ments at  full  cash  value.  By  Oregon  ch.  142,  the  usefulness  of 
property  under  normal  conditions  is  to  be  considered  in  ascertain- 
ing true  cash  value.  The  basis  of  assessment  on  Minnesota  home- 
steads valued  at  less  than  $4,000  is  reduced  from  331/3  per  cent  to 
20  per  cent  in  the  case  of  rural  homesteads  and  40  per  cent  to  25 
per  cent  for  city  property  by  ch.  359.  Kansas  ch.  323  requested  the 
tax  commission  to  reduce  the  assessed  value  of  all  real  property 
and  improvements  approximately  20  per  cent  below  1932  valua- 
tions and  to  cause  such  new  valuations  to  be  carried  on  the  rolls 
for  1933.  Pursuant  to  this  act,  a  16^  per  cent  reduction  was 
effected.  Another  Kansas  act,  ch.  307,  empowers  the  tax  commis- 
sion to  make  general  increases  or  decreases  in  real  property  assess- 
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ments  when  there  has  been  an  unequal  advance  or  decline  in  real 
property  values  as  compared  with  personal  property  values. 

A  reassessment  is  provided  for  by  California  ch.  84  (constitu- 
tional amendment  ratified)  in  14  Southern  California  counties 
damaged  by  the  recent  earthquake.  By  Idaho  ch.  140,  the  state 
board  of  equalization  may  compel  assessors  to  place  omitted  prop- 
erty on  the  rolls  and  compel  reassessment  of  property  improperly 
assessed.  Montana  H.  B.  165  empowers  county  boards  of  equali- 
zation to  raise  or  lower  valuations  of  all  property  of  a  certain  class 
when  improperly  assessed.  California  ch.  501  provides  for  the 
assessment  and  equalization  of  omitted  property. 

The  power  to  equalize  personal  property  valuations  as  well  as 
those  for  real  property  is  given  to  the  state  board  of  equalization 
by  Nebraska  ch.  129.  Nevada  ch.  176  eliminates  county  assessors 
as  part  of  the  state  board  of  equalization.  Hereafter,  the  tax  com- 
mission alone  will  constitute  the  board.  Under  West  Virginia 
H.  B.  554,  appeals  from  assessments  of  local  officials  will  be  taken 
to  county  courts  rather  than  to  boards  of  review  and  equalization 
which  are  abolished. 

INTA^'GIELE  PROPERTY 

Texas  p.  990-992  is  a  proposed  constitutional  amendment  to 
allow  classification  of  personal  property.  Arizona  1st  Ex.  S.  B.  2 
classifies  intangibles  with  rates  ranging  from  1  mill  to  3  mills 
except  for  bank  stock  from  which  12  mills  will  be  exacted. 
Nebraska  ch.  156  rewrites  the  intangible  tax  law  by  taxing  banks 
at  10  mills  instead  of  8  mills,  money  at  5  mills  instead  of  2.5  mills 
and  all  other  intangibles  at  the  regular  personal  property  rates. 
Ohio,  by  S.  B.  30,  revises  its  tax  on  intangible  property.  Revenue 
from  intangibles,  financial  institutions,  insurance  companies,  public 
utilities,  and  intercounty  corporations  shall  go  for  school  purposes. 
The  act  prevents  the  declaring  of  a  nominal  dividend  in  order  to 
defeat  the  tax  on  unproductive  investments.  Indiana  ch.  81  levies 
a  tax  of  5  cents  per  $20  on  intangibles.  New  Mexico  ch.  107, 
apparently  for  the  purpose  of  causing  a  discontinuance  of  the  prac- 
tice of  not  assessing  intangibles,  definitely  brings  them  within  the 
terms  of  the  statute. 

Exemptions 

All  personal  property  is  exempt  from  state  and  local  taxes  by 
New  York  ch.  470.  New  Jersey  ch.  165  omits  all  cash  on  hand 
and  deposits,  and  Pennsylvania  ch.  40  frees  interest-bearing  bank 
accounts  from  the  four-mill  personal  property  levy.  Texas  p.  990- 
992  is  a  constitutional  amendment  (ratified)  exempting  residence 
homesteads  up  to  $3,000.  -A  similar  proposal  in  Florida,  H.  J-  R. 
20,    would    exempt   them    up    to    $5,000.     North    Dakota    ch.    256 
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exempts  personal  property  of  the  head  of  a  family  if  the  total 
property  does  not  exceed  $100  and  the  total  annual  income  is  under 
$600.  West  Virginia  H.  B.  408  exempts  household  goods  of  a  value 
of  $200,  but  omits  a  provision  for  deducting  debts  in  valuing  intan- 
gibles. Household  radios  and  phonographs  will  not  be  taxed  under 
Wisconsin  ch.  270.  Motor  vehicles  of  farmers,  mechanics,  and 
artisans  not  exceeding  $200  in  value  will  pay  no  tax  under  Idaho 
ch.  97.  Utah  2nd  Ex.  ch.  15  allows  a  lim'ted  credit  against  taxes 
due  when  a  taxpayer  furnishes  housing  facilities  to  destitute  fami- 
lies. By  Michigan  ch.  243,  the  exemption  to  homesteads  of  veterans 
is  limited  to  those  veterans  at  least  50  years  old.  Delaware  H.  B. 
90  exempts  the  property  of  the  American  Legion.  Alabama  ch.  16 
repeals  the  one  year  limitation  during  which  cotton  and  other  agri- 
cultural products  will  be  exempt  in  the  hands  of  the  producer,  his 
landlord,  or  a  cooperative  association.  The  tax  exemption  to 
Wyoming  sugar  factories  is  abolished  by  ch.  127.  Minnesota  ch. 
444  is  a  proposed  constitutional  amendment  which  would  restrict 
exemptions  of  educational  property  to  that  used  for  housing  and 
instruction.  A  Minnesota  resolution,  ch.  24,  memorializes  Congress 
to  propose  a  constitutional  amendment  to  forbid  the  exemption  of 
securities. 

Collection 

Amendments  to  collection  laws  give  evidence  of  efforts  to  entice 
wilful  delinquents  into  paying  taxes  and  at  the  same  time  give 
relief  to  worthy  individuals  unable  to  meet  their  law  made  duties 
to  support  the  government. 

Largely  to  meet  the  situation  existing  in  Cook  County,  Illinois 
p.  873-876  provides  that  whenever  taxes  on  real  property  are  de- 
linquent for  six  months,  the  county  collector  may  apply  to  the 
courts  to  be  appointed  receiver  of  the  rents,  issues,  and  income  for 
the  purpose  of  applying  the  same  to  the  payment  of  due  taxes. 
New  Jersey,  at  its  extra  session,  adopted  a  similar  act. 

The  time  for  paying  taxes  due  late  in  1932  or  during  1933  was 
extended  by  12  states,  viz.  California  ch.  100,  ch.  103,  ch.  591, 
Florida  S.  B.  1,  Illinois  p.  871-873,  Iowa  ch.  124,  Minnesota  ch. 
36,  ch.  38,  Nebraska  ch.  155,  Nevada  ch.  59,  New  York  ch.  91, 
Ohio,  H.  B.  663,  Tennessee  ch.  7,  Washington  ch.  82,  Wisconsin 
ch.  16.  Sales  for  taxes  are  postponed  by  Arizona  ch.  72,  California 
ch.  591,  Florida  S.  B.  597,  Indiana  ch.  2,  Iowa  ch.  133,  Maryland 
ch.  196,  Michigan  ch.  2,  Minnesota  ch.  337,  North  Carolina  S.  B. 
271,  H.  B.  783,  H.  B.  495,  Pennsylvania  ch.  137,  ch.  279,  Wash- 
ington ch.  53,  Wisconsin  ch.  81,  ch.  350.  Penalties  and  interest  on 
taxes  already  delinquent  or  for  which  property  has  been  sold  are 
waived  or  reduced  by  26  states,  viz,  Arizona  ch.  72,  Arkansas  Ex. 
ch.  2,  Colorado  S.   B.  139,  Idaho  ch.  41,  ch.  71,  Indiana  ch.  30, 
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Kansas  ch.  312,  Michigan  H.  B.  287,  H.  C.  R.  95,  H.  B.  98,  Minne- 
sota ch.  Z2,7,  ch.  407,  ch.  414,  IMissouri  p.  424,  451-452,  Montana 
S.  B.  3  (unconstitutional),  Nevada  ch.  59,  New  Jersey  ch.  11,  New- 
Mexico  ch.  20,  ch.  109,  New  York  ch.  468,  North  Carolina  ch.  204, 
ch.  181,  North  Dakota  ch.  255,  ch.  257,  Ohio,  S.  B.  42,  Oklahoma 
S.  B.  2,  S.  B.  214,  Oregon  ch.  462,  Tennessee  ch.  22,  ch.  126,  Texas 
ch.  169,  Utah  ch.  61,  Virginia  ch.  — ,  Washington  ch.  53,  West 
Virginia  Ex.  H.  B.  12.  Wisconsin  ch.  192,  ch.  288.  The  period  of 
redemption  on  property  already  sold  is  lengthened  by  Arkansas  ch. 
280,  ch.  2,  Idaho  ch.'2,  ch.  41,  ch.  7Z,  Kansas  ch.  312,  Minne- 
sota ch.  407,  ch.  414,  North  Carolina  ch.  181,  North  Dakota  ch. 
258,  ch.  264,  Oklahoma  S.  B.  214,  Tennessee  ch.  22,  Utah  ch.  61. 
Payment  of  delinquent  taxes  in  instalments  over  a  period  of  years 
will  be  permitted  under  Arizona  ch.  72,  California  ch.  1018,  Indiana 
ch.  20,  Michigan  No.  126,  Minnesota  ch.  2)2,7,  ch.  407,  Missouri  p. 
451  (St.  Louis),  New  Jersey  ch.  109,  North  Carolina  ch.  181,  Ohio 
S.  B.  42,  Oregon  ch.  462,  Pennsylvania  ch.  42,  South  Carolina 
(numerous  local  acts).  South  Dakora  ch.  194,  Texas  ch.  169,  Wash- 
ington, ch.  53,  Wisconsin  ch.  244. 

Collection  laws  for  future  taxes  were  also  enacted.  Several 
acts  permit  payment  in  installments  or  increase  the  number  of  in- 
stalments, viz,  Arkansas  ch.  16,  Delaware  H.  B.  189,  Minne- 
sota ch.  121,  ch.  379,  Nebraska  ch.  134,  Nevada  ch.  99,  New  Jersey 
ch.  266,  New  York  ch.  174,  ch.  725,  North  Dakota  ch.  259,  Okla- 
homa H.  B.  151,  Oregon  ch.  326,  South  Carolina  ch.  426,  Vermont 
ch.  21,  ch.  22,  Wisconsin  ch.  163.  Permission  to  accept  their 
own  bonds,  obligations,  etc.  in  payment  of  taxes  is  granted  by 
Arizona  ch.  49,  Florida  H.  B.  389,  H.  B.  766,  Iowa  ch.  141,  Mich- 
igan ch.  133,  New  Jersey  ch.  130,  Oregon  ch.  324,  North  Carolina 
(numerous  local  acts),  North  Dakota  ch.  267,  Ohio,  H.  B.  94, 
South  Carolina  (numerous  local  acts),  Wisconsin  ch.  199,  Accept- 
ance of  partial  payments  may  be  required  by  Arizona  ch.  60,  Idaho 
ch.  20,  Iowa  ch.  130,  New  York  ch.  161. 

Discount  for  prompt  or  advance  payments  is  authorized  by 
Illinois  p.  905-906,  Kansas  ch.  310,  Maine  ch.  202,  Massachusetts 
ch.  99,  Missouri,  p.  453,  Oregon  ch.  326,  and  Utah  ch.  61. 

Interest  on  delinquent  taxes  is  reduced  by  Arkansas  ch.  280, 
Colorado  H.  B.  64,  Connecticut,  ch.  216.  Illinois  p.  930-938,  Iowa 
ch.  132,  Maine  ch.  206,  Minnesota  ch.  121,  Missouri  p.  425,  449, 
Nebraska  ch.  134,  Oklahoma  H.  B.  151,  Washington  ch.  2>2>,  Wis- 
consin ch.  244,  and  Wyoming  ch.  72.  An  increase  in  the  rate  is 
recorded  by  South  Dakota  ch.  197,  while  an  interest  charge  is  sub- 
stituted for  a  penalty  by  Kansas  ch.  310  and  Utah  ch.  61.  Idaho 
ch.  206  also  exacts  interest  for  delinquent  personalty  taxes  but  re- 
duces the  penalty.  iMinnes.ota  ch.  379  likewise  reduces  the  penalty 
on  personal  property  taxes,  and  California  ch.  612,  Iowa  ch.  132, 
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jNIinnesota  ch.  121,  Nevada  ch.  99,  North  Dakota  ch.  257,  and  Utah 
ch.  61  reduce  the  penalty  on  property  taxes  generally.  Kansas,  by 
ch.  310,  repeals  its  penalty,  but  Arkansas,  by  ch.  280,  adds  one. 

By  Illinois  p.  912-923,  persons  desiring  to  object  to  real  estate 
taxes  must  pay  75  per  cent  of  such  taxes  under  protest.  Cali- 
fornia ch.  437  forbids  the  collection  of  taxes  by  suit,  and  Missouri 
p.  425-449  does  away  with  the  necessity  of  suit  in  order  to  sell  prop- 
erty for  taxes.  Purchasers  of  tracts  other  than  homesteads  are 
entitled  to  possession  after  one  year  unless  the  owner  or  occupant 
agrees  to  pay  rent.  The  act  allows  redemption  after  two  years ; 
formerly,  there  was  no  statutory  right  of  redemption.  Maine  ch. 
244  provides  an  alternative  method  of  enforcing  tax  liens  by  mak- 
ing such  liens  a  mortgage  in  favor  of  the  town  prior  to  all  other 
mortgages  and  liens.  New  Mexico  ch.  171  does  away  with  delin- 
quent tax  collectors  and  the  use  of  lien  certificates.  Hereafter, 
property  will  be  sold  after  notice  and  a  tax  sale  certificate  given 
which  is  redeemable  within  two  years.  Provision  for  compromise 
is  made  by  Nevada  ch.  171,  New  Jersey  ch.  70,  and  Pennsylvania 
ch.  229.  The  period  of  redemption  is  lengthened  by  Alabama  ch. 
77,  Kansas  ch.  312,  Nevada  ch.  99,  North  Dakota  ch.  262,  South 
Dakota  ch.  198,  Wisconsin  ch.  244,  and  Wyoming  ch.  72.  The 
interest  for  redemption  is  lowered  by  Kansas  ch.  312,  Michigan  No. 
205,  Nebraska  ch.  136,  Nevada  ch.  99,  North  Carolina  ch.  560, 
Wisconsin  ch.  244,  Wyoming  ch.  72. 

Chairman  Edmonds  :  The  topic  of  the  second  paper  of  the  eve- 
ning's program  is  announced  as  "  A  Taxing  Program  for  The 
Nation." 

The  wise  policy  of  the  National  Tax  Association  gives  to  the 
president  of  the  Association  one  opportunity  each  year  at  which 
time  he  may  present  such  thoughts  as  there  are  in  his  mind. 

I  want  first  to  say  a  word  of  thanks  and  appreciation  to  those 
who  have  taken  part  in  the  work  of  the  Association  during  the 
past  year.  You  will  find  printed  upon  your  program  the  names  of 
the  members  of  the  six  committees  of  this  Association.  As  presi- 
dent I  have  been  called  upon  to  appoint  three  committees.  I  have 
had  but  one  declination.  Although  the  correspondence  involved 
in  the  appointments  has  been  serious,  I  have  never  known  of  such 
unanimity  in  accepting  service  as  there  is  today  when  tax  prob- 
lems are  to  be  considered. 

Before  turning  to  the  subject  of  my  paper  I  want,  however,  to 
say  on  your  behalf  that  the  National  Tax  Association  during  the 
past  year  has  had  the  heaviest  personal  loss  that  it  could  have 
experienced,  in  the  untimely  death  of  Dr.  Thomas  S.  Adams  on 
February  8,  1933.  This  Association  has  traditions  which  are  asso- 
ciated with  strong  characters.  Allen  Ripley  Foote  was  its  founder. 
Alfred  E.  Holcomb  and  Walter  G.  Query  have  guided  the  business 
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of  the  Association  with  care,  with  loyalty  and  with  loving  patrio- 
tism; and  then  there  has  been  this  large  group  of  college  men  who 
has  come  here  with  their  ideas,  taken  part  in  the  discussions  and 
served  upon  the  committees  in  the  hope  that  out  of  it  all  there  might 
result  a  better  understanding  of  the  tax  problem  for  the  American 
people.     Of  that  group,  Thomas  S.  Adams  was  easily  first. 

We  call  to  mind  his  enthusiasm,  his  earnestness,  his  sincerity, 
the  tremendous  fund  of  practical  experience  which  he  had  acquired; 
the  willingness  with  which  he  would  listen,  even  to  the  youngest, 
if  there  was  a  chance  of  gaining  truth.  In  all  of  our  meetings 
in  recent  years  his  influence  has  been  even  greater  than  in  the 
period  when  he  served  as  president.  I  felt  that  I  was  express- 
ing your  desire  when  I  asked  a  committee  of  his  old-time  friends 
and  associates — Governor  Bliss  of  Rhode  Island,  Mr.  A.  E.  Holcomb 
and  Dr.  Fred  R.  Fairchild  of  Yale — to  prepare  a  minute  upon  the 
service  of  this  great  man ;  and  at  some  appropriate  period  later  in 
our  proceedings,  the  report  of  that  committee  will  be  presented. 

I  want  now  to  discuss  taxation  from  the  point  of  view  of  what 
in  Pennsylvania  we  sometimes  call  the  "  forgotten  man,"  the  tax- 
payer. Fifty  years  ago  I  was  a  member  of  a  household  that  I  like 
to  think  of  as  a  typical  American  household,  in  which  questions 
relating  to  the  government  and  the  individual  were  considered 
around  the  family  table.  I  remember  having  heard  my  father  lay 
down  as  a  rule  of  family  budgeting  that  a  man  should  expect  to 
spend  20  per  cent  of  his  income  on  rent,  40  per  cent  on  food  and 
clothing,  10  per  cent  for  charity  and  the  church,  10  per  cent  for 
insurance,  health  and  entertainment,  10  per  cent  for  savings  and 
10  per  cent  for  taxes  for  the  support  of  the  state.  That  was  the 
old-fashioned  rule  of  thumb,  which  had  developed  in  Pennsylvania 
largely,  I  think  under  the  influence  of  Benjamin  Franklin.  And, 
regarding  Franklin  as  the  greatest  of  the  philosophers  who  have 
moulded  the  public  thinking  of  America,  I  thought  it  might  be  fair 
to  bring  this  message,  which  is  over  one  hundred  and  fifty  years 
old,  but  which  has  a  certain  amount  of  appropriateness  at  the  pres- 
ent time. 

In  '■  The  Way  to  Wealth ",  which  was  the  preface  to  Poor 
Richard's  Almanac  for  1758,  Franklin  narrated  as  follows: 

"  I  stopt  my  Horse  lately  where  a  great  Number  of  People 
were  collected  at  a  Vendue  of  Merchant  Goods.  The  Hour  of 
Sale  not  being  come,  they  were  conversing  on  the  Badness  of 
the  Times  and  one  of  the  Company  call'd  to  a  plain  clean  old 
Man,  with  white  Locks,  '  Pray,  Father  Abraham,  what  think 
you  of  the  Times?  Won't  these  heavy  Taxes  quite  ruin  the 
Country?  How  shall  we  ever  be  able  to  pay  them?  What 
would  you   advise  us   to  ? '     Father   Abraham   stood   up,   and 
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reply'd,  "  If  you'd  have  my  Advice,  I'll  give  it  you  in  short, 
for  A  Word  to  the  Wise  is  Enough,  and  IMany  Words 
Won't  Fill  a  Bushel,  as  Poor  Richard  says.'  They  join'd 
in  desiring  him  to  speak  his  ^lind,  and  gathering  round  him, 
he  proceeded  as  follows : 

"  '  Friends,'  says  he,  '  and  Neighbours,  the  taxes  are  indeed 
very  heavy,  and  if  those  laid  on  by  the  Government  were  the 
only  Ones  we  had  to  pay,  we  might  more  easily  discharge 
them ;  but  we  have  many  others,  and  much  more  grievous  to 
some  of  us.  We  are  taxed  twice  as  much  by  our  Idleness, 
three  times  as  much  by  our  Pride,  and  four  times  as  much  by 
our  Folly;  and  from  these  Taxes  the  Commissioners  cannot 
ease  or  deliver  us  by  allowing  an  Abatement.  However  let  us 
hearken  to  Good  Advice,  and  something  may  be  done  for  us ; 
God  Helps  Them  Th.\t  Help  Themselves,  as  Poor  Richard 
says,  in  his  Almanack  of  1733. 

"  '  It  would  be  thought  a  hard  Government  that  should  tax 
its  People  one-tenth  Part  of  their  Time,  to  be  employed  in  its 
Service.  But  Idleness  taxes  many  of  us  much  more,  if  we 
reckon  all  that  is  spent  in  absolute  Sloth,  or  doing  of  nothing, 
with  that  which  is  spent  in  Idle  Employments  or  Amusements, 
that  amount  to  nothing.  .  .  .'  " 

I  have  read  th's  extract  for  the  cne  significant  sentence — that  it 
would  be  a  hard  government  that  should  tax  its  people  a  one-tenth 
part  of  their  time. 

Prior  to  the  World  War  the  toial  cost  of  government  in  the 
United  States,  federal,  state  and  local,  as  compared  to  the  total 
income  of  the  people  of  the  United  States — rentals,  interest,  divi- 
dends, wages,  salaries,  royalties,  and  any  other  source  of  income — 
reached  the  happy  condition  described  by  Franklin.  It  was  as  low 
as  nine  per  cent  in  some  of  the  years  immediately  prior  to  the 
World  War.  In  1928,  while  it  had  gone  above  the  ten  per  cent, 
it  was  only  about  thirteen  per  cent  of  the  total  income  of  the  people 
of  the  country.  For  1933  it  is  expected  by  those  who  follow  statis- 
tics with  greater  care  than  I  have  opportunity  to  do,  that  the  total 
cost  of  government,  federal,  state  and  local,  will  probably  reach 
fourteen  billions  of  dollars,  and  that  the  total  income  of  the  people 
of  the  United  States  will  be  probably  not  greater  than  fifty-six 
billions  of  dollars.  In  other  words,  the  cost  of  government  has  run 
up  to  twenty-five  per  cent  of  the  total  income;  and  that  is  the  con- 
dition which  seemed  to  Franklin  to  be  a  sign  of  a  hard  government. 
It  has  been  caused  by  an  increase  in  the  cost  of  government  and 
at  the  same  time  a  decrease  in  the  income  of  the  people;  and  as 
those  two  lines  in  opposite  directions  get  nearer  and  nearer,  the 
pressure  of  taxation  upon  the  average  citizen  becomes  greater  and 
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greater.  How  great  that  pressure  is,  Mr.  Manning  has  already 
indicated  to  us  in  the  interesting  discussion  that  he  has  presented 
of  Tax  Legislation  of  1933 — one  thousand  new  methods  developed 
by  the  legislatures  of  the  states  in  order  to  bolster  up  revenue. 

I  hold  in  my  hand  the  report  that  was  furnished  to  me  by  the 
National  Industrial  Conference  Board  as  of  May  5,  1933,  which 
shows  one  thousand  and  five  governmental  units  in  the  United 
States  in  default  upon  their  local  borrowings  as  of  that  date;  and 
so  far  as  I  can  see  there  are  few  states  in  the  union  not  represented 
upon  this  list.  Indeed,  in  three  cases  the  states  themselves  are  on 
the  list  as  well  as  the  counties,  school  districts,  poor  districts  and 
assessment  districts.  Local  government  is  being  badly  clogged,  and 
the  pressure  of  local  government  and  state  government  is  perhaps 
felt  by  the  average  citizen  more  severely  than  ever  before  in  our 
time. 

Now,  what  has  been  the  result  ?  There  has  been  a  striking 
decline  in  the  cost  of  certain  branches  of  government.  The  public 
schools  this  year  will  cost  about  three  hundred  and  fifty  millions 
less  than  they  cost  four  years  ago,  a  decline  from  two  billion  three 
hundred  million  to  about  one  billion  nine  hundred  fifty  million.  I 
think  that  decline  in  large  measure  has  been  made  without  decreas- 
ing seriously  the  efficiency  of  the  public  schools.  In  local  govern- 
ments there  have  been  declines,  but  while  those  declines  have  been 
made,  their  cost  to  the  taxpayer  has  been  more  than  made  up  by  the 
assumption  of  newer  and  newer  functions,  chiefly  along  the  welfare 
line,  which  means  that  the  burden  is  not  less  but  greater  than  it 
was  before. 

How  far  the  American  people  have  travelled  within  recent  years 
can  be  illustrated  by  the  fact  that  when  Grover  Cleveland  was 
president  of  the  United  States  there  was  a  drought  in  the  State  of 
Texas,  as  a  result  of  which  the  seed  corn  was  destroyed,  whereupon 
Congress  passed  a  resolution  appropriating  $25,000  to  the  farmers 
of  Texas  in  order  to  give  them  seed  corn  for  the  next  season,  and 
it  brought  from  the  president  of  the  United  States  one  of  those 
strong,  trenchant  veto  messages  which  made  public  history  in  this 
country.  President  Cleveland  said,  "■  I  veto  this  appropriation  be- 
cause there  is  no  warrant  in  the  Constitution  of  the  United  States 
for  taking  the  funds  which  are  raised  from  the  taxes  and  giving 
them  from  one  man  to  another,  and  I  further  veto  it  in  order  to 
teach  the  lesson  that  while  the  people  support  the  government,  the 
government  does  not  support  the  people."  That  was  the  theory 
forty  years  ago.  Forty  years  have  passed,  and  an  appropriation 
of  half  a  billion  dollars,  supported  not  only  by  both  parties  but 
supported  by  the  common  sense  of  the  American  people,  has  been 
enacted  in  Congress  and  applied  to  individual  relief.  The  world  is 
moving  and  we  ourselves  'must  be  prepared  to  accept  new  ideas 
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if  we  are  to  perform  our  part  as  leaders  in  the  tax  thought  of  the 
community.  '"  If  we  would  guide  by  the  light  of  reason,"  said 
Walter  Lippman  recently,  "  we  must  let  our  minds  be  bold."  What, 
then,  is  the  method  which  personally  I  have  to  suggest  to  relieve  the 
abomination,  which  has  been  suggested  by  the  preceding  speaker, 
of  a  thousand  new  taxes  a  year?  Frankly,  my  thought  is  this:  It 
seems  clear  to  me  that  the  general  property  tax  has  to  a  certain 
extent  broken  down  as  the  chief  provision  for  state  and  local  gov- 
ernment, and  is  likely  to  stay  broken  down.  I  am  impressed  with 
the  thought  of  the  people  in  our  eastern  communities  who  have 
directed  attention  to  the  fact  that  there  will  never  again  be  that 
great  pyramiding  of  assessed  values  upon  realty  caused  by  people 
living  together  in  large  communities,  in  the  mass.  All  of  our  com- 
munities are  spreading  their  area  of  influence;  and,  whereas  in  my 
father's  time  it  was  necessary  for  a  man  to  live  within  two  miles 
of  his  place  of  work,  today  I  know  of  men  who  are  living  forty-five 
miles  from  their  place  of  work,  and  are  able  to  do  so  with  enjoy- 
ment and  ease;  and  that  means  that  they  no  longer  need  to  have 
their  homes  located  upon  any  particular  piece  of  realty.  The  area 
of  urban  influence  extends  out  mile  after  mile,  from  high-priced 
realty  to  low-priced  realty,  and  therefore  it  seems  to  me  that  those 
halcyon  days  of  the  past,  when  you  could  add  one  hundred  million 
dollars  to  the  assessment  roll  of  the  city  of  Philadelphia  just 
because  we  had  lived  one  year  longer, — have  passed,  and,  I  think 
they  have  passed  for  most  communities.  If  that  be  so,  what,  then, 
is  going  to  be  done  with  local  government  to  enable  it  to  perform 
its  functions — its  real  functions  ?  I  have  the  feeling  that  the  time 
has  come  when  we  should  consider  whether  we  have  always  appor- 
tioned the  functions  of  government  as  between  federal,  state  and 
local  government,  in  the  wisest  possible  way.  You  will  recall  at 
Saranac  four  years  ago,  when  we  held  our  conference  there,  how 
the  then  governor  of  the  state  of  New  York  reminded  us  that  local 
government  in  the  United  States  vvas  still  in  the  horse  and  buggy 
age,  but  we  were  in  the  electrical  age,  and  suggested  that  it  might 
be  worth  while  for  local  government  to  profit  by  the  development 
which  had  come  to  business.  The  people  of  the  United  States  evi- 
dently thought  well  of  the  point  of  view  of  that  particular  governor, 
for  from  being  governor  of  the  state  of  New  York  he  is  now 
president  of  the  United  States,  and  the  message  that  he  gave  at 
that  time  is  a  message  that  is  as  timely  at  the  present  time.  Let  me 
ask  a  question  of  those  of  you  who  live  in  townships  like  myself. 
Do  our  townships  fulfill  any  real  necessity  in  government?  If  you 
think  they  do,  ask  Judge  Zoercher  about  the  series  of  figures  that 
he  has  collected  with  reference  to  counties  in  Illinois,  some  of 
which  do  not  sub-divide  into  townships,  but  are  regulating  town- 
ship affairs  an  the  county  basis.     In  those  counties  where  they  have 
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done  just  that,  you  will  find  that  taxes  for  local  government  are 
just  one-third  of  the  taxes  of  the  counties  that  still  maintain  the 
township  system.  Speaking  as  a  resident  of  a  township,  I  am  in- 
clined to  think  the  township  in  which  I  live  could  disappear  and 
its  functions  be  taken  over  by  the  county,  and  that  the  Stars  and 
Stripes  would  still  float  over  the  land  of  the  free  and  the  home  of 
the  brave,  and  the  people  themselves  be  just  as  happy. 

Now,  if  such  changes  in  the  tax  burden  can  be  worked  out  by  a 
readjustment  of  the  functions  of  government,  is  it  not  worth  while 
to  consider  it  ? 

Let  me  go  a  step  further.  We  have  long  known  that  the  public 
schools  as  a  function  have  been  maintained  at  local  cost,  chiefly 
by  the  tax  upon  land,  but  recently  North  Carolina  and  California 
— the  testimony  comes  from  the  east  and  the  west — have  decided 
that  the  constitutional  school  term  is  a  state  function,  to  be  borne 
by  the  state  treasury  in  order  that  they  may  relieve  this  burden 
upon  land.  The  shifting  of  a  function  from  one  particular  form 
of  government  to  another  particular  form  of  government  is  not 
unknown  in  American  history.  We  are  continually  doing  it  and 
we  will  be  continually  reorganizing  along  that  line  so  long  as  we 
are  a  live,  thinking  and  dynamic  people. 

I  want  to  suggest  to  you  tonight  the  advisability  of  considering 
the  employment  of  the  federal  government  by  the  states  as  a 
medium  for  the  collection  of  certain  taxes,  those  taxes  which  can 
be  best  administered  and  most  economically  collected  on  a  national 
basis,  but  collected  by  the  federal  government  for  the  state  as  well 
as  for  the  federal  government  itself. 

Let  me  make  myself  clear  by  an  illustration:  Since  1919  the 
states  have  been  taxing  gasoline,  commencing  with  the  state  of 
Oregon;  and  I  think  that  this  present  year  there  will  probably  be 
something  like  five  hundred  millions  that  will  be  paid  to  the  states 
in  various  forms  of  gasoline  taxes,  possibly  a  little  more  than  that 
because  as  the  gasoline  tax  has  proven  profitable  the  federal  gov- 
ernment has  also  gone  into  the  field;  and  with  the  federal  govern- 
ment's additional  tax  it  means  that  probably  six  hundred  fifty  or 
seven  hundred  millions  will  be  taken  out  of  gasoline  in  some  form 
of  taxation  this  year. 

Now,  if  the  federal  government  imposes  that  tax,  it  collects 
from  the  refineries,  of  which  there  are  less  than  five  hundred  in 
the  United  States.  It  can  supplement  the  tax  with  a  federal  tariff 
and  collect  the  tariff  at  the  entrance  into  the  country.  If  the  state 
governments  collect  that  tax,  they  must  look  in  one  way  or  another 
to  the  distributors,  of  whom  there  are  three  hundred  or  four  hun- 
dred thousand  in  the  United  States.  The  difficulty  again  comes  up 
of  gasoline  in  interstate  commerce.  You  have  the  rank  absurdity 
of  Pennsylvania  employing  fifteen  men  and  stationing  them  on  the 
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highways  that  lead  into  Ohio  in  order  to  follow  the  bootleg  trucks, 
and  Ohio  employing  fifteen  men  and  stationing  them  on  the  Ohio 
side  of  the  system  of  roads  in  order  that  they  may  get  track  of 
the  bootleg  gasoline  that  is  brought  in  free  of  tax. 

And  finally,  as  Mr.  Manning  has  mentioned,  you  have  the  striking 
illustration  of  the  state  of  Maryland,  which  will  now  stop  every 
truck  as  it  enters  the  state  in  order  to  find  out  whether  or  not  the 
gasoline  that  will  be  employed  in  Maryland  will  have  paid  a  gaso- 
line tax.  Do  you  not  see  that  this  is  not  only  a  bad  and  a  costly 
and  extravagent  system  of  taxation  but  it  is  building  up  an  ineffi- 
cient system  of  taxation,  which  is  giving  a  premium  to  the  boot- 
legger or  bushwhacker,  whatever  you  choose  to  call  the  man  who 
takes  advantage  of  some  loophole  in  the  law,  for  his  own  particular 
advantage.  How  easily  that  might  be  met  if  the  suggestion  which 
I  understand  Senator  Byrd  of  Virginia  has  already  thrown  out  is 
introduced  into  Congress,  of  a  uniform  federal  tax  of  four  cents 
on  gasoline,  three  cents  of  which  shall  be  returned  to  the  states 
that  do  not  tax  gasoline.  It  will  produce  as  much  money  as  the 
states'  taxes  at  the  present  time.  It  will  save  the  states  the  expense 
of  building  up  costly  administrative  machines  to  collect  the  tax; 
and  it  will  end  absolutely  this  unfair  competition  between  the  boot- 
legger who  deals  in  untaxed  gasoline  and  the  honest  business  man 
who  pays  his  tax  and  has  a  right  to  look  to  the  community  for  his 
protection. 

For  many  years  tobacco  has  been  a  favored  subject  of  taxation 
by  the  federal  government.  It  has  produced  probably  a  more  stable 
revenue  than  any  other  single  item  of  taxation  under  the  federal 
series.  Recently  the  states  have  also  gone  into  the  field.  The 
states  have  collected  in  some  cases  large  sums  from  it,  .but  the 
efifect  of  increasing  the  state  taxes  upon  cigarettes  was  to  decrease 
the  federal  income  from  cigarettes  by  decreasing  the  consumption ; 
and  it  was  significant  that  in  the  states  where  the  state  tax  was 
imposed,  the  average  number  of  cigarettes  per  capita  upon  which 
the  state  tax  was  paid  did  not  reach  anything  like  the  average  per 
capita  of  cigarette  consumption  in  the  United  States. 

Again,  what  happened?  The  rule  of  interstate  commerce  was 
protecting  the  non-taxpayer  to  the  benefit  of  the  retailer  outside 
of  the  state  and  to  the  harm  of  the  retailer  within  the  state. 

In  our  Pennsylvania  General  Assembly  the  cigarette  tax  was 
suggested  a  year  or  two  ago,  and  it  was  laughed  out  of  court  when 
the  representatives  from  Pittsburgh  told  us  that  in  Pittsburgh  was 
the  Westinghouse  Company,  which  had  a  branch  in  Pittsburgh,  and 
a  branch  in  Youngstown,  Ohio ;  that  in  Ohio  they  had  the  cigarette 
tax.  "  Now,"  said  they,  "  if  you  get  this  tax  in  Pennsylvania,  then 
order  your  cigarettes  in  Youngstown,  to  be  shipped  to  you  in  inter- 
state commerce,  and  we  in  Youngstown  will  order  our  cigarettes 
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in  Pittsburgh,  and  ship  them  back  in  the  same  trucks,  and  neither 
of  us  will  have  to  pay  the  tax  " ;  and  that,  under  our  system,  is 
correct  as  a  statement  of  law. 

Now,  under  those  circumstances,  what  should  be  done  by  sen- 
sible people?  Here  we  have  two  branches  of  government,  each 
of  which  has  equal  right  to  tax.  We  have  experience  that  shows 
that  if  both  of  them  tax  to  the  limit,  there  will  be  a  decline  in 
business  all  along  the  line;  there  will  be  more  tax  than  the  traffic 
will  bear.  How  easy  it  would  be  to  decide  that  there  should  be 
an  apportionment  of  that  tax,  and  by  virtue  of  that  apportionment 
then  the  agency  of  government  which  is  best  fitted  to  collect  the 
tax  should  do  so  and  make  the  distribution. 

Recently  in  Congress.  Representative  Doughten  of  the  state  of 
Xorth  Carolina,  has  suggested  that  one  cent  of  the  federal  tax  of 
six  cents  on  a  package  of  cigarettes  shall  be  distributed  among  the 
states,  per  capita,  which  would  mean  that  the  distribution  would 
be  something  like  sixty-five  or  seventy  millions  of  dollars,  on  con- 
dition that  the  states  receiving  the  appropriation  shall  not  them- 
selves tax  cigarettes  in  any  form.  It  would  give  the  states  more 
money  than  they  are  now  getting  from  that  source.  It  would 
remove  the  scrutiny  from  the  six  or  seven  hundred  thousand  I'.ttle 
shopkeepers  who  sell  cigarettes.  It  would  place  the  burden  directly 
upon  the  manufacturer,  who  could  be  kept  under  close  supervision 
by  the  federal  government. 

The  principle  is  capable  of  some  extension.  It  looks  very  much 
to  me  as  if  hard  liquor  is  coming  back  again,  and  therefore  a  new- 
source  of  revenue  is  in  the  air.  Again  the  question  comes  up,  shall 
that  revenue  be  collected  by  forty-nine  varieties  of  methods,  or  shall 
it  be  collected  by  some  uniform  method,  the  proceeds  being  appor- 
tioned ?  For  my  own  part.  I  haven't  the  slightest  doubt  but  that 
within  a  comparatively  short  period  of  time  we  will  be  experiment- 
ing with  this  idea.  The  forces  that  want  such  a  development  to 
take  place,  in  my  judgment,  are  overwhelmingly  strong.  They  are 
the  people  who  ask  for  lower  costs  of  government.  They  are  the 
business  folk  who  ask  for  a  higher  measure  of  uniformity  in  deter- 
mining conditions  upon  which  their  state  taxes  are  paid.  The 
demand  that  comes  from  these  sources  is  a  demand  to  which 
eventually  Congress,  if  necessary,  will  listen.  Who.  then,  will  be 
opposed?  First,  the  bootlegger,  who  passes  out  of  bus'ness.  Per- 
sonally. I  am  prepared  to  endure  his  abolition.  It  is  my  own  feeling 
that  for  the  past  ten  years  we  have  perhaps  allowed  him  too  great 
an  opportunity  to  fatten  upon  spoil  in  American  life. 

Now.  there  is  a  second  group  of  people  that  will  be  opposed  to 
this  idea,  and  they  are  those  who  look  upon  a  taxing  department  as 
a  part  of  a  political  machine.  In  my  ten  years  of  acquaintance  with 
the  members  of  this  Association,  I  have  never  known  a  group  of 
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men  who,  regardless  of  political  party  or  affiliation,  have  had  a 
higher  or  more  sincere  devotion  to  the  patriotic  ideals  of  their  office 
than  have  the  tax  officials  of  this  country.  The  citizens  themselves 
do  not  appreciate  how  many  sensible  alleviat'ons  of  tax  hardships 
they  owe  to  the  tax  man ;  and  I  do  not  believe  myself  that  there  is 
any  tax  man  who  would  oppose  a  proposition  which  would  lessen 
the  patronage  of  a  state  office  but  might  perhaps  increase  the  patron- 
age of  a  federal  office. 

Now,  there  is  a  third  group  opposed  to  this  idea,  and  it  is  to  that 
group  I  want  to  address  myself  in  the  few  minutes  that  remain 
to  me.  It  is  those  who  look  with  traditional  patriotism  upon  the 
picture  of  a  state  as  an  entity  complete  in  itself,  as  something  which 
can  function  as  a  well-constituted  government,  and  they  see  in  this 
proposition  which  I  am  advancing  a  chance  at  dependence  of  the 
states  upon  the  federal  government,  which  may  tend  to  interfere 
with  the  independence  of  the  states.  For  my  own  part  I  cannot  see 
it  that  way.  We  have  had  for  a  number  of  years  now  the  e'ghty 
per  cent  provision  with  reference  to  estate  taxes,  and  we  have  seen 
the  income  of  the  states  go  up  more  than  three-fold  from  estate 
taxes  since  the  eighty  per  cent  provision  has  been  in  operation. 
There  has  been  no  attempt  on  the  part  of  the  federal  government  to 
dictate  the  use  of  the  money.  If  the  federal  government  were  to 
dictate  the  use  of  the  money  by  the  states,  that  might  be  a  different 
proposition;  but  the  proposition  that  I  am  advancing  to  you  is  one 
that  has  been  tried  and  tested  and  is  being  worked  today  by  our 
neighbor  up  north.  The  Dominion  of  Canada  is  made  up  of  ten 
provinces.  Prior  to  the  Durham  Act,  I  think  in  1858,  each  of 
those  provinces  imposed  tariffs.  South  of  the  boundary  line  was  the 
United  States,  where  there  were  no  tariffs  between  the  states,  and 
so,  when  the  Durham  Act  was  framed  in  1858,  the  provinces  gave 
up  to  the  central  government  the  right  to  collect  tariffs  on  condition 
that  one-half  of  the  revenue  should  be  apportioned  among  the 
provinces.  That  proposition  has  worked  in  Canada  for  two  and 
one-half  generations,  and  they  are  now  applying  that  same  idea  to 
other  taxes  than  to  the  tariff'  proposition.  There  has  been  no  de- 
cline in  the  independence  of  the  provinces.  There  has  been  rather 
the  recognition  that  where  there  are  two  forces  that  have  legally  a 
right  to  require  a  tax,  that  those  two  forces  ought  to  agree  rather 
in  the  method  by  which  that  tax  should  be  imposed  and  collected. 

It  is  my  strong  hope  that  this  thought  may  be  one  of  the  subjects 
in  which  the  members  of  the  National  Tax  Association  will  be 
interested,  so  that  in  this,  as  with  so  many  other  things,  we  may  be 
prepared  to  give  to  the  country  a  leadership  along  sane  taxing  lines, 
which  the  country  sadly  needs  today,  and  for  which  it  looks,  with 
greater  faith,  to  the  group  that  is  represented  in  this  room  than  to 
any  other  source. 
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Let  us  consider  our  taxing  problem  as  a  national  problem.  Let 
us  give  the  work  to  be  done  to  that  branch  of  the  government — 
which  is  our  government,  whether  it  be  national,  state  or  local — let 
us  give  it  to  that  branch  of  government  that  can  best  do  the  work. 
Then  we  will  have  a  coordinated  taxing  system. 

Ch.\irman  Edmonds:  The  Secretary  asks  your  attent'on  while 
he  makes  some  announcements. 

Secretary  Walter  G.  Query:  In  accordance  with  an  agreement 
had  with  Mr.  Edward  B.  Logan,  budget  secretary  of  the  common- 
wealth of  Pennsylvania,  1  am  requested  to  ask  that  all  the  budget 
officers  at  this  conference  meet  in  this  room  immediately  after 
the  conclusion  of  the  evening  session.  Mr.  Logan  conceived  the 
idea  of  having  the  budget  officers  hold  round-table  discussions  of 
the  problems  of  such  officials.  Mr.  Logan  writes  me,  however,  that 
he  will  not  be  able  to  be  here,  but  that  Mr.  Vandegrift  of  California 
has  consented  to  take  charge  of  this  round  table,  and  all  of  the 
budget  officers  here  are  requested  to  stay  and  meet  with  Mr.  Vande- 
grift. 

Since  Mr.  Murphy  made  the  announcement  a  few  minutes  ago 
with  respect  to  the  complimentary  tickets  or  admissions  which  will 
be  given  to  all  the  delegates  wearing  badges,  to  the  theatres  in  the 
city  of  Phoenix,  Mr.  Hart,  representing  the  Motion  Picture  Pro- 
ducers of  America,  asks  me  to  announce  that  arrangements  have 
been  made  for  the  taking  of  a  news  reel  at  12  o'clock  sharp  to- 
morrow, Tuesday,  October  17th,  in  the  garden  of  the  Westward 
Ho  Hotel.  Will  the  delegates  please  be  present  promptly  to  avoid 
delay. 

I  also  want  to  call  your  attention  to  the  little  booklets  on  the 
Secretary's  desk,  setting  forth  in  minute  detail  the  entertainment 
program  which  has  been  arranged  by  the  local  entertainment  com- 
mittee. Be  sure  to  get  one  of  these  booklets  as  you  go  out,  so  you 
will  not  miss  any  of  the  entertainment. 

Chairman  Edmonds  :  Will  the  delegates  please  recall  that  to- 
night they  should  assemble  by  states  and  elect  the  state  representa- 
tive for  the  committee  on  resolutions. 

If  there  be  no  further  business,  the  conference  will  stand  ad- 
journed until  tomorrow  morning  at  9:30. 

(Adjournment) 


SECOND  SESSION 
Tuesday,  October  17th,  9:30  A.  M. 

Chairman  Edmonds  :  Under  Commissioner  Long's  motion  last 
night,  the  Chair  is  authorized  to  appoint  a  committee  on  nomina- 
tions for  the  National  Tax  Association. 

I  take  great  pleasure  in  announcing  as  chairman  of  that  com- 
mittee, that  I  have  appointed  Dr.  Charles  J.  Bullock,  of  Harvard 
University,  one  of  the  past  presidents  of  the  Association,  who  joined 
us  in  our  conference  last  night,  but  as  other  members  of  the  com- 
mittee, according  to  the  terms  of  the  motion,  must  include  some  of 
the  ex-presidents  of  the  Association,  I  will  announce  the  full  com- 
mittee later,  as  soon  as  I  learn  who  are  present. 

It  has  been  the  practice  for  many  years  at  these  conferences  from 
time  to  time  to  have  visiting  delegates  serve  as  chairmen  at  dif- 
ferent stages  of  the  conference,  and  thereby  give  an  opportunity 
for  the  members  of  the  conference  to  hear  more  musical  voices 
than  that  which  may  be  had  by  the  chairman,  and  it  is  with  great 
pleasure  that  I  ask  Mr.  A.  J.  Maxwell  of  North  Carolina  to  preside 
at  this  afternoon's  session,  which  deals  with  problems  in  New 
Mexico  and  Nevada  and  the  subject  of  Indian  lands. 

A.  J.  Maxwell  :  I  will  be  glad  to  do  so. 

Chairman  Edmonds  :  And  for  this  morning's  session  I  take 
great  pleasure  in  presenting  the  commissioner  of  corporations  of 
Massachusetts,  Mr.  Henry  F.  Long,  who  is  not  only  known  to  us 
by  his  leadership  in  tax  work  but  by  the  many  kindnesses  that  he 
has  afforded  to  many  of  us  when  we  have  tried  to  secure  informa- 
tion on  this  subject. 

I  take  pleasure  in  passing  the  gavel  over  to  Commissioner  Long. 

Henry  F.  Long  of  Massachusetts  presiding. 

Chairman  Long:  Mr.  President  and  Friends  of  the  Conference: 
First,  I  want  to  thank  the  president  for  allowing  me  to  use  a  gavel, 
which  I  am  going  to  ask  the  secretary  to  explain  the  creation  of, 
and,  secondly,  I  want  also  to  thank  the  president  for  suggesting 
that  possibly  anyone  from  New  England  might  have  a  musical  voice, 
particularly  in  comparison  to  one  from  North  Carol'na,  where, 
every  time  you  hear  a  North  Carolinian  speak,  it  reminds  you  of 
the  mocking-birds  and  all  the  pleasant  things  of  the  South. 

(40) 
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I  think  possibly  that  Mr.  Query  ought  to  explain  now  about  th'.s 
gavel  because,  after  all,  those  who  come  to  these  conferences,  think- 
ing in  terms  of  the  problems  of  taxation,  are  very  likely  to  be  a 
little  restrained,  and.  to  use  a  New  England  term,  not  quite  loose 
enough  in  the  joints  to  get  in  the  spirit  of  the  conference. 

Mr.  Query,  I  would  like  you  to  explain  right  now  about  this,  the 
only  gavel  I  have  seen  in  fifteen  years  at  a  National  Tax  Confer- 
ence. I  think  it  is  fair  to  say  that  this  wood,  gathered  in  South 
Carolina,  was  not  stolen  from  Mr.  Maxwell's  property. 

W.  G.  Query:  I  have  noticed  while  attending  the  national  Tax 
Conferences  that  presiding  officers  either  have  had  to  use  their 
fountain-pens  or  knives  to  call  the  conference  to  order. 

During  August  of  this  year  I  took  the  first  real  vacation  I  have 
had  in  fifteen  years.  I  spent  the  entire  vacation  in  the  mountains 
of  North  Carolina,  about  fifty  miles  from  my  home.  I  get  lots  of 
pleasure  in  using  my  carpenter  tools,  and  during  my  vacation  made 
needed  improvements  in  the  cottage  in  which  my  vacation  was 
spent.  The  work  which  I  enjoyed  most  was  building  a  porch  to  the 
cottage,  and  particularly  the  building  of  a  rustic  balustrade  to  the 
porch.  I  used  green  sourwood  for  the  project.  One  of  the  char- 
acteristics of  the  sourwood  is  that  the  bark  clings  closely  to  the 
wood  and  because  of  this  feature  sourwood  makes  an  attractive  and 
permanent  job,  where  rustic  work  is  desired.  During  the  construc- 
tion of  the  balustrade  I  conceived  the  idea  of  making  a  mallet  and 
base  for  the  use  of  President  Edmonds  at  this  conference.  It  is 
not  a  gift  to  the  Association  but  to  my  friend  Edmonds. 

Chairman  Long:  You  can  understand  the  pleasure  I  have  in 
handling  a  piece  of  sourwood  from  North  Carolina,  cut  by  a  citizen 
of  South  Carolina,  and  allowed  to  a  resident  of  Massachusetts  as 
the  first  presiding  officer  after  the  president,  who  is  named  after 
Benjamin  Franklin,  that  great  philosopher,  and  Spencer,  the  great 
mathematician,  had  used  it. 

It  has  been  the  practice  for  a  good  many  years  in  the  holding  of 
the  National  Tax  Conference  to  have  first  on  the  program  some- 
thing in  respect  to  the  tax  problems  of  the  particular  locality  where 
the  conference  meets.  It  has  always  seemed  to  the  National  Tax 
Association  that  one  of  the  strengths  of  the  Association  was  to 
make  its  conferences  available  to  many  people  in  all  sections  of  the 
United  States,  and  from  time  to  time  they  have  gone  to  those  sec- 
tions and  have  devoted  at  least  a  substantial  portion  of  the  program 
to  the  tax  problems  of  such  sections,  to  the  end  that  all  may  have 
the  benefit  who  come  from  other  states,  and  that  those  in  the  state 
visited  will  have  such  benefit  as  can  be  obtained  from  those  who  are 
attending  from  other  states  of  the  Union. 

There  are  a  great  many  states  represented  here  that  date  in  their 
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origin  way  back  to  the  beginning  of  America,  and  there  are  a  great 
many  other  states  represented  here  who  have,  even  within  the 
memory  of  a  large  number  of  the  conference  delegates  had  the  be- 
ginning of  their  statehood.  Arizona  happens  to  be  one  of  those 
states,  and  it  is  therefore  a  very  distinct  pleasure  to  all  from  the 
other  states  in  the  Union  to  listen  this  morning  to  some  of  the  tax 
problems  of  Arizona.  We  are  going  to  be  favored  this  morning  by 
Frank  L.  Snell,  Jr.,  attorney-at-law  in  Phoenix,  who  will  speak 
under  the  general  subject  of  "Taxation  in  Arizona."     Mr.  Snell. 

Frank  L.  Snell,  Jr.  (Arizona)  :  Mr.  Chairman,  Members  of 
the  National  Tax  Association,  and  Guests: 

When  I  looked  at  your  program  this  morning  and  saw  that  Ari- 
zona was  to  lead  the  matter  of  discussion  of  state  tax  problems,  it 
called  to  my  mind  the  biblical  prophecy  that  ran  something  like  this, 
that  the  first  shall  be  last,  and  the  last  shall  be  first,  and  so  this 
morning  the  last  is  first.  As  you  know,  we  were  the  last  to  join 
this  great  union  of  states,  and  I  also  say  informally  that  it  may  be 
possible  that  your  speaker  is  probably  the  youngest  on  the  program. 
That  should  also  be  properly  said  since  I  happen  to  have  the  pleasure 
of  representing  at  this  time  the  youngest  state. 

My  address  this  morning  will  be  confined  to  more  recently  passed 
revenue  measures,  etc. 

ARIZONA  TAX  PROBLEMS 

FRANK  L.   SNELL,   JR. 

This  address  shall  be  confined  to  a  discussion  of  four  revenue 
measures  recently  passed  by  a  special  session  of  the  Arizona  legis- 
lature. Some  consideration  will  also  be  given  to  the  reasons  for 
the  passage  and  adoption  of  these  measures. 

At  the  outset  may  I  state  that  I  am  not  working  under  the  illu- 
sion that  your  Association  desires  to  direct  its  attention  to  the  trials 
and  tribulations  of  this,  the  baby  state.  My  remarks  on  the  subject 
assigned  to  me  may,  however,  be  justified  in  view  of  the  fact  that 
our  state  has  in  these  latter  years  been  confronted  with  tax  problems 
similar  in  many  respects  to  those  of  other  states.  Therefore,  a  study 
of  our  conditions  and  the  manner  in  which  our  governmental 
authorities  have  attempted  to  solve  these  problems  may,  to  some 
extent  at  least,  serve  a  useful  purpose  in  this  convention. 

When  our  governor  assumed  the  duties  of  his  ofifice  on  January 
2ud  of  this  year  he  found,  among  many  other  perplexing  problems, 
the  following : 

1.  Relief  of  unemployment,  with  no  funds  available  for  this 
purpose. 

2.  Increased  delinquency  in  the  payment  of  property  taxes,  with 
a  resulting  shortage  of  funds  for  governmental  operations. 
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3.  A  growing  demand  to  spread  the  tax  burden  over  a  larger 
percentage  of  our  citizens,  and  a  similar  demand  to  relieve  the  tax 
burden  of  the  property  owner. 

Shortly  after  the  first  of  the  year  our  legislature  met  in  regular 
session.  At  the  close  of  this  session  we  found  that  the  members 
thereof  had  attempted  to  meet  part  or  all  of  these  problems  by 
passing  (1)  a  sales  tax  similar  in  many  respects  to  that  of  Missis- 
sippi, (2)  an  income  tax,  and  (3)  an  intangible  tax.  However,  all 
three  of  these  measures  were  doomed  to  disastrous  voyages. 

The  governor  vetoed  the  intangible  tax,  stating  in  his  veto  mes- 
sage that  the  measure  clearly  contained  unconstitutional  provisions. 
The  supreme  court  of  our  state  held  the  sales  tax  invalid  by  reason 
of  procedural  irregularities  occurring  during  its  passage  in  the  legis- 
lature. The  court  was  not  called  upon  to  consider  the  act  on  its 
merits.     The  income  tax  was  subjected  to  a  referendum  petition. 

The  governor,  finding  himself  again  faced  with  the  same  prob- 
lems as  before,  called  a  special  session  of  the  legislature,  with  the 
specific  request  that  consideration  be  given  to  four  revenue  meas- 
ures : 

(a)  A  sales  tax,  to  provide  immediate  funds  for  state  operation; 
and  which,  incidentally,  would  spread  the  tax  base; 

(b)  An  intangible  tax; 

(c)  An  income  tax  (both  of  the  latter  measures  to  meet  the 
demand  to  shift  the  tax  burden)  ;  and 

(d)  A  tax  on  certain  so-called  luxuries,  the  funds  so  raised  to  be 
used  for  the  relief  of  unemployment. 

After  expected  turmoil  and  tribulation,  the  special  session  gave 
birth  to  all  four  of  these  acts. 

I  shall  endeavor  to  explain  these  acts  to  you,  and  also  to  tell 
you  how  two  of  them,  the  sales  tax  and  the  luxury  tax,  are  func- 
tioning. 

Privilege  Sales  Tax 

The  Act.  While  this  act  is  commonly  known  as  a  sales  tax,  it 
is  in  fact  a  tax  levied  on  certain  businesses  for  the  privilege  of 
engaging  in  business  in  the  state  of  Arizona.  The  business  enter- 
prises affected  are,  generally  speaking,  divided  into  four  groups, 
each  group  determined  by  the  percentage  of  the  tax  on  the  gross 
proceeds  or  sales  of  such  businesses. 

The  first  group  consists  of  industries  engaged  in  manufacturing, 
compounding,  packing,  processing,  or  preparing  for  sale,  certain 
products.  The  tax  on  this  group  is  J/^  of  1%  of  the  gross  proceeds 
or  gross  income  of  such  business,  except  in  the  case  of  a  manufac- 
turer selling  at  retail,  in  which  event  the  tax  is  1>^%  on  the  pro- 
ceeds from  such  retail  sales. 
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The  second  group  covers  the  transportation  of  persons  or  prop- 
erty by  motor  vehicle,  and  is  subject  to  a  tax  of  34  of  1%  of  the 
gross  proceeds  of  such  business. 

The  third  group  includes  mining,  the  furnishing  of  electricity 
and  gas  for  use  by  consumer,  the  transmission  of  long-distance 
telephone  messages  and  telegrams  within  the  state,  transportation  of 
persons  or  property  within  the  state  by  railroads,  and  newspapers, 
the  gross  proceeds  or  income  of  such  businesses  being  taxed  at  the 
rate  of  ^  of  1%. 

The  fourth  group  covers  sales  of  tangible  personal  property  at 
retail,  the  proceeds  of  such  sales  being  taxed  on  the  basis  of  13^%. 
The  last  group  is  at  the  present  time  the  largest  producer  of  rev- 
enue. You  will  note  that  there  is  no  wholesalers  tax.  In  the 
drafting  of  this  measure  a  definite  attempt  was  made  to  eliminate 
as  far  as  possible  any  pyramiding  of  the  tax. 

Sales  made  to  the  United  States  government  or  any  of  its  agen- 
cies, sales  of  gasoline,  and  all  sales  made  in  interstate  commerce, 
are  not  subject  to  the  tax.  For  the  purpose  of  this  act  a  retail  sale 
is  defined  as  a  sale  made  for  consumption  and  not  for  resale.  An 
exception  is  made  in  the  case  of  sales  to  restaurants,  lunch  rooms, 
and  similar  establishments,  in  which  case  the  tax  is  paid  on  the  sale 
of  merchandise  to  such  businesses  and  no  tax  is  made  upon  the 
meals  served  by  them. 

It  is  necessary  for  each  business  affected  by  the  act  to  secure  an 
annual  license  from  the  state  tax  commission  at  a  cost  of  50c.  per 
annum.  The  act  became  effective  on  July  1,  1933,  and  is  self- 
repealing  on  March  1,  1935.  The  tax  is  payable  monthly  on  the 
15th  day  of  the  month  following  the  month  in  which  the  sales  are 
made.  Provision  is  made  that  no  tax  need  be  paid  on  credit  sales 
until  cash  is  received  by  the  merchant.  The  act  provides  for  an 
annual  return  in  addition  to  the  monthly  returns,  which  is  in  effect 
only  a  recapitulation  of  the  monthly  returns.  Suitable  records  must 
be  kept  by  the  taxpayer.  The  administration  of  the  act  is  left  to  the 
state  tax  commission. 

The  funds  derived  from  this  act  are  distributed  as  follows :  4% 
is  allocated  for  administration  of  the  act;  15%  goes  to  the  relief  of 
the  unemployed ;  the  balance  is  divided,  257c  to  the  county  of  origin, 
and  75%  to  the  state  general  fund. 

Operation  of  the  Act  to  date.  Proponents  of  this  measure  stated 
that  it  would  produce  1  i^'2  to  2  million  dollars  per  year.  There  have 
been  three  monthly  collections  made  by  the  tax  commission  to  date : 
the  first  month  the  collections  amounted  to  $67,570.57,  and  the 
second  month  to  $76,622.24.  This  is  somewhat  short  of  the  antici- 
pated revenue  although  it  must  be  borne  in  mind  that  these  are  light 
business  months,  especially  in  Arizona. 

The  general  practice  of  at  least  the  retail  merchants  aft'ected  by 
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the  act  is  to  pass  the  tax  on  to  the  consumer.  This  has  been  accom- 
plished by  a  scale  cooperatively  worked  out  by  the  merchants,  which 
provides  for  the  arbitrary  addition  of  certain  sums  on  purchases 
made.  For  example,  this  scale  provides  for  the  addition  of  the 
following:  amounts : 


Sales 

A  J  J, 

\tion 

to    COVi 

•:r  tax 

$.01    to      .10 

$    .00 

.11   to     .80 

.01 

.81  to   1.50 

.02 

1.51   to  2.15 

•03 

etc. 

So  far,  experience  has  shown  that  this  arbitrary  addition  is  ap- 
proximately covering  the  tax  which  must  be  paid  by  the  merchants. 

While  at  first  there  was  considerable  complaint  registered  by  the 
consuming  public,  it  is  my  personal  opinion  that  the  protest  is  at 
present  less  pronounced.  Unquestionably  it  has  spread  the  tax  base 
in  the  state.  This  year  the  property  owner  has  derived  no  direct 
benefit  from  this  measure  in  the  way  of  reduced  taxes.  The  state 
tax  commission  in  fixing  the  ad-valorem  rate  on  property  for  the 
fiscal  year  of  1933-1934  did  not  take  into  consideration  moneys 
which  would  be  received  from  the  sales  tax.  This  was  justified  in 
view  of  the  fact  that  no  collections  had  been  made  at  the  time  the 
ad-valorem  rate  had  to  be  determined,  and  the  tax  commission 
therefore  did  not  desire  to  guess  at  the  anticipated  revenue  from  this 
measure.  In  addition  there  was  some  threat  of  attacking  the  act, 
which  might  have  resulted  in  the  court  declaring  the  act  unconsti- 
tutional. This  of  course  would  have  upset  the  tax  commission's 
figures  had  the  income  from  this  measure  been  considered  in  fixing 
the  tax  levy  on  property.  It  is  reasonable  to  presume,  however, 
that  if  the  act  is  permitted  to  function,  next  year  will  see  a  substan- 
tial reduction  in  the  property  tax  levy.  Members  of  our  tax  com- 
mission have  said  that  a  25%  reduction  should  be  conservative. 
Whether  the  legislature  which  will  convene  in  1935  will  re-enact 
this  measure  or  some  other  sales-tax  measure  is  entirely  a  matter 
of  conjecture.  The  extent  to  which  the  property  taxes  will  be 
lowered  next  year  as  a  result  of  the  operation  of  the  present  act 
will  have  a  definite  bearing  on  the  decision  reached  by  the  legis- 
lature. 

For  those  of  you  who  may  be  considering  a  sales  tax,  I  earnestly 
recommend  the  consideration  of  the  Arizona  act.  I  believe  that  it 
has  many  excellent  features.  Of  course,  it  is  necessary  to  adapt 
such  legislation  to  the  local  conditions  of  each  state. 
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Luxury  Tax 

The  Act.  The  act  imposes  a  stamp  tax  on  certain  so-called  lux- 
uries. This  includes  liquors,  beer,  malt,  cigarettes,  cigars,  and 
tobacco.  I  shall  not  burden  you  with  the  amount  of  stamps  re- 
quired on  each  of  these  articles.  The  act  is  administered  by  the 
state  tax  commission.  Four  per  cent  of  the  proceeds  derived  from 
the  act  is  allocated  for  cost  of  administration.  The  act  became 
efifective  on  June  28,  1933,  and  is  self-repealing  as  of  March  1, 
1935.  The  funds  produced,  less  the  cost  of  administration,  are  to 
be  used  primarily  for  providing  unemployment  and  welfare  relief. 
The  state  board  of  public  welfare  administers  this  relief. 

Operation  of  the  Act.  The  revenue  so  far  derived  from  this  act 
has  exceeded  the  expectations  of  its  proponents.  Up  to  this  time  it 
has  produced  approximately  $135,000.  I  am  of  the  opinion  that, 
generally  speaking,  the  consumers  of  the  articles  taxed  by  this  act 
have  entered  into  the  spirit  of  its  purpose,  that  is,  welfare  relief, 
and  as  a  result  the  protests  against  its  operation  have  been  negligible. 

IxcoME  Tax 

The  Act.  As  I  have  previously  stated,  our  regular  session  of  the 
legislature  adopted  an  income  tax.  This  act  was,  however,  sub- 
jected to  a  referendum  petition.  The  special  session  repealed  the 
former  act,  which  nullified  the  effect  of  the  referendum  petition,  but 
at  the  same  time  the  special  session  adopted  another  income  tax  act. 

The  rates  under  this  new  act  on  persons  other  than  corporations 
begin  at  1%  on  the  first  $2,000  and  graduate  up  to  4^%  on  the 
tenth  $1,000  and  over.  The  rates  on  corporations  begin  at  1%  on 
the  first  $1,000  and  graduate  up  to  5%  on  the  seventh  $1,000  and 
over.  In  determining  the  taxable  amount  the  following  deductions 
are  allowed :  All  taxpayers  are  allowed  the  regular  general  business 
expenses  incurred  by  them  in  their  business,  including  taxes,  con- 
tributions, and  all  dividends  from  corporations  within  the  state. 
Corporations  in  addition  to  this  are  allowed  interest  and  patronage 
dividends.  For  persons  other  than  corporations  they  are  allowed  to 
deduct  interest,  except  interest  on  the  family  home,  which  deduction 
is  limited  to  interest  on  only  $3,000  of  any  mortgage  on  such  home. 
Taxes  constitute  a  deductible  item  except  on  the  family  home,  which 
deduction  in  such  case  is  limited  to  taxes  paid  on  $5,000  of  the 
assessed  valuation  of  such  family  home.  Business  losses  may  be 
offset  against  net  income  of  the  subsequent  year.  Husbands  and 
wives  are  permitted  to  make  separate  returns  but  of  course  only  one 
set  of  deductions  are  allowable.  The  allowable  deductions  are  as 
follows:  For  an  individual,  unmarried,  $8.00  may  be  deducted  from 
the  income  tax  as  computed  above;  if  married,  $17.50  may  be  de- 
ducted from  the  tax  as  computed  above;  and  for  each  dependent 
an  additional  $4.00.     The  status  of  the  taxpayer  is  determined  on 
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the  last  day  of  the  income  year.  Either  the  calendar  or  a  fiscal 
year  may  be  used  by  the  taxpayer,  and  the  tax  may  be  computed  on 
either  a  cash  or  accrual  basis,  as  determined  by  the  taxpayer. 

The  first  tax  becomes  due  on  March  15,  1934,  covering  income 
of  1933.  Thereafter  on  March  15th  of  each  year  covering  income 
for  the  preceding  year.  The  tax  may  be  paid  in  full  on  these  dates 
or  one-half  on  such  dates  and  one-half  ninety  days  thereafter. 

Since  no  collections  will  be  made  under  this  act  until  next  year, 
I  shall  be  unable  to  discuss  the  operation  of  the  act. 

Intangible  Tax 

The  Act.  The  rates  and  classifications  under  this  act  are  as 
follows : 

1.  Money  and  its  equivalent $1.00  per  $iooo 

2.  Notes,  bonds,  securities,  solvent  credits,  liens, 
judgments  and  demands  for  cash,  labor,  or  other 
valuable  thing — bearing  interest  rate  not  exceeding 

8%  per  annum   $2.50  per  $1000 

3.  Same    as    No.    2    above    but   bearing    total   interest 

rate  exceeding  8%  per  annum $3-00  per  $1000 

plus  50  cents 
per  $1000  for 
each  percent  or 
fraction   there- 
of which  the  in- 
terest exceeds 
rate  of  8%. 

4.  Capital  of  trade,  including  bills  and  solvent  credits, 

etc.  (Less  accounts  and  bills  payable)    $3.00  per  $1000 

{Note:  This  covers  capital   investment  in  business 
outside  af  tangible  property  otherwise  assessed.) 

5.  Shares  of  stock  in  banks,  building  and  loan  associa- 
tions and  other  companies  using  money  to  make 
money  (Tax  Commission  to  allow  for  proportion 
of  value  represented  by  tangible  property  other- 
wise taxed)   $12.00  per  $ioo(j 

6.  Stock    in    other   corporations    (but    excluding    stock 

of  corporations  doing  business  in  state)    $3-00  per  $1000 

In  fixing  the  value  for  the  purpose  of  the  tax,  the  value  shall  be 
taken  for  the  year  1933  as  of  June  1st,  and  for  the  year  1934  and 
subsequent  years  as  of  February  1st. 

The  act  provides  that  the  tax  was  due  for  the  year  1933  on  August 
1st,  and  years  thereafter  on  March  15th.  One-half  of  the  tax  to  be 
paid  on  these  dates  and  one-half  ninety  days  thereafter.  The  act 
carried  the  emergency  clause  and  became  effective  on  June  27,  1933. 

The  income  derived  from  the  act  shall  go  to  the  state  general 
fund,  and  its  administraticui  is  left  to  the  state  tax  commission. 

This  act  has,  however,  been  subjected  to  considerable  litigation 
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since  its  enactment,  and  one  of  our  superior  courts  (this  being  a 
trial  court  in  Arizona)  has  held  the  act  unconstitutional,  and  en- 
joined the  tax  commission  from  enforcing  the  operation  of  the  act. 
This  decision  is  now  on  appeal  before  the  supreme  court  of  this 
state.  The  general  objection  of  the  trial  court  to  the  act  was  the 
method  of  classifying  intangible  property  in  the  manner  which  I 
have  explained  to  you.  By  reason  of  this  litigation  I  am  unable  to 
give  you  any  facts  as  to  its  operation.  A  very  small  amount  was 
collected  by  the  tax  commission  before  it  was  enjoined  by  the  court 
from  further  administration  of  the  act. 

Recently  I  have  read  with  a  great  deal  of  interest  and  profit  the 
last  report  of  your  committee  on  "  A  Model  System  of  State  and 
Local  Taxation."  In  doing  so  I  appreciated  that  Arizona,  in  pass- 
ing both  an  income  tax  and  an  intangible  tax  had  violated  some  of 
the  principles  enunciated  by  this  committee.  In  this  connection,  all 
legislators  would  do  well  to  read  and  consider  this  report  in  detail. 
It  should  materially  assist  them  in  giving  consideration  to  tax 
measures. 

Our  present  legislature  did  a  most  commendable  thing  in  reduc- 
ing the  biennial  appropriations  by  more  than  25%  from  the  appro- 
priation bill  covering  the  preceding  two  years.  This  rightly  pre- 
ceded the  passage  of  any  new  tax  measures.  Thus  any  revenue 
derived  from  these  new  sources  would  of  necessity  strengthen  the 
fiscal  position  of  the  state  and  tend  to  relieve  the  overburdened 
property  taxpayer. 

Your  committee,  to  which  I  referred  a  moment  ago,  has  aptly  and 
truthfully  said.  "Economy  is  the  very  best  sort  of  tax";  and  to 
this  I  may  add.  economy  should  be  the  watchword  of  every  man 
interested  in  or  concerned  with  the  problems  of  taxation. 

When  public  oflicials  will  practice  more  economy  in  expending 
public  funds,  taxpayers  will  do  less  kicking  about  the  burden  or 
method  of  taxation. 

In  closing,  I  repeat  what  I  stated  earlier  in  this  discussion.  I 
have  presented  these  matters  relative  to  Arizona  tax  problems  based 
not  on  any  presumption  that  in  and  of  themselves  do  they  merit 
your  attention  or  consideration,  but  only  that  you  may  have  the 
benefit  of  our  experiments  in  the  fields  of  taxation  which  I  have 
discussed.  From  such  experiments  you  may  derive  some  assistance 
in  dealing  with  your  own  tax  problems. 

If  the  depression  has  served  no  other  useful  purpose,  it  has  at 
least  caused  all  of  us.  whether  we  are  tax  experts  or  just  plain 
taxpayers,  to  think  seriously  on  this  perplexing  subject  of  taxation. 
Definite  good  should  and  will  come  of  this  Progress  and  accom- 
plishment emerge  from  serious  and  well-directed  thought.  And  in 
this  connection  may  I  take  this  opportunity  to  congratulate  you  and 
your  Association  on  its  past  accomplishments.     We  on  the  outside 
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owe  you  a  debt  of  gratitude  for  your  work  and  efforts,  and  I  sin- 
cerely trust  that  in  the  future  you  may  enjoy  a  larger  degree 
of  sympathetic  cooperation  and  support  from  those  for  whom  you 
labor. 

Chairman  Long:  I  am  sure,  Mr.  Snell.  we  are  all  deeply  in- 
debted to  you  for  this  very  splend'd  paper.  Despite  the  fact  that 
Arizona  is  new,  as  you  suggest,  a  baby  in  the  cradle,  it  apparently 
has  developed  very  fast;  and  particularly  in  respect  to  tax  legisla- 
tion has  not  only  kicked  with  both  feet  but  has  also  punched  with 
both  arms.  It  is  rather  fortunate  for  us,  perhaps,  who  are  inter- 
ested in  tax  matters,  that  Arizona  was  not  born  as  an  octopus 
rather  than  as  a  baby. 

It  has  been  the  practice  of  this  Association  to  have  discussion  at 
the  end  of  all  the  papers.  That  is  out  of  the  matter  of  courtesy 
and  as  a  matter  of  time,  so  as  to  enable  each  one  to  have  the  oppor- 
tunity of  presenting  his  paper  without  having  those  who  wish  to 
discuss  a  particular  paper  get  their  minds  onto  some  other  line  of 
thought.  Therefore,  we  will  proceed  now  to  the  second  paper  of 
this  morning's  program. 

I  think  it  is  fair  to  give  Mr.  Snell  an  additional  compliment,  in 
the  sense  that  he  has  already  complimented  himself  by  his  very 
splendid  paper,  he  has  also  read  his  paper  or  delivered  what  he  had 
to  say  within  the  period  which  was  suggested  last  night  under  the 
rules  adopted  by  the  conference,  wh'ch  was  approximately  twenty 
minutes  of  time. 

Oscar  Leser  (^^laryland)  ;  May  I  interrupt? 

Chairman  Long:  Judge  Leser,  of  Baltimore,  where  they  tax 
gasoline  when  it  comes  into  the  state, 

Oscar  Leser  :  The  speaker  said  he  was  the  youngest  man  here, 
and  he  delivered  such  an  able  address,  I  want  him  to  state  his  age. 

Fr.\nk  L,  Snell:  Maybe  I  am  like  a  woman  and  prefer  not  to 
give  it,     I  am  thirty-two. 

Chairman  Long:  I  think  I  can  say  in  all  fairness  that  Judge 
Leser  is  the  youngest-looking  man  here.  I  intended  to  ask  him 
while  he  was  up  if  they  also  taxed  gasoline  in  cigarette-lighters 
when  they  came  into  Baltimore ! 

I  understand  from  the  program  committee  that  on  the  next  topic, 
which  is  the  taxation  of  mines  and  mining  property,  that  we  were 
to  have  Mr.  Robert  E.  Talley,  president  of  the  United-Verde  Copper 
Company,  address  us,  but  that  Mr.  Talley  is  unable  to  be  with  us, 
and  that  Mr.  C.  R.  Kuzell  of  Clarksdale  is  going  to  favor  us  with 
an  address  on  the  "  Taxation  of  Mines  and  Mining  Properties." 
Is  Mr.  Kuzell  present? 
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C.  R.  KuzELL  (Arizona)  :  Mr.  Chairman,  Members  of  the  Con- 
ference and  Guests : 

Mr.  Tally  being  unavoidably  detained  out  of  the  state  wishes  me 
to  express  to  you  his  regrets  at  being  unable  to  be  present  with  you 
in  this  conference,  and  to  convey  to  you  his  best  wishes  for  a  suc- 
cessful conference  and  for  an  enjoyable  visit  in  our  state. 

He  has  asked  me  to  read  in  his  absence  his  paper  entitled  "  Taxa- 
tion of  Mines  and  Mining  Property."  This  paper  having  been 
written  for  a  reading  period  of  about  forty  minutes  will  necessarily 
have  to  be  approximately  bisected  in  reading,  and  for  that  reason  if 
it  appears  to  be  a  bit  choppy,  and  appears  to  have  some  lack  of 
continuity,  I  crave  your  indulgence. 

TAXATION  OF  MINES  AND  MINING  PROPERTY 

ROBERT  E.   TALLY 
Jerome,    Arizona 

Introduction 

When  the  subject  of  "  Taxation  of  Mines  and  Mining  Property  " 
was  assigned  to  me  a  question  arose  in  my  mind  whether  it  was 
desired  that  I  speak  of  mine  taxation  generally  throughout  the 
world,  or  the  nation  at  large,  or  limit  my  discussion  to  mine  taxa- 
tion in  Arizona.  Inasmuch  as  I  am  most  familiar  with  mine 
taxation  within  this  state,  and  since  what  knowledge  I  do  possess 
of  the  various  methods  of  taxation  on  mines  in  the  divers  states  of 
the  Union  has  convinced  me  that  the  Arizona  method  is  unique,  and 
because  my  paper  is  grouped  on  your  program  under  the  general 
heading  of  ''Local  Tax  Problems,"  I  have  concluded  that  it  was  the 
intention  that  I  confine  my  remarks  to  mine  taxation  in  Arizona. 

The  mining  industry  is  of  fundamental  importance  to  the  nation. 
Arizona  is  the  leading  copper-mining  state  of  the  United  States  of 
America.  Taxation  on  this  class  of  property  is  the  highest  of  any 
state  in  the  Union.  The  same  principles  of  taxation  which  apply, 
or  should  apply  here,  are,  no  doubt,  more  or  less  usual  throughout 
the  nation  at  large.  However,  a  statement  of  certain  unusual  fea- 
tures of  our  legislative  statutes  for  the  control  of  the  taxing  machin- 
ery in  its  application  to  mines,  together  with  a  recital  of  recent  past 
administrative  practices,  and  of  the  present  transition  period  during 
which  judicial  interpretation  by  the  courts  is  beginning  to  compel 
application  of  the  statutes  in  a  more  scientific,  just,  and  equitable 
manner,  will  be  of  interest  to  the  many  delegates  here  assembled, 
the  taxing  authorities  from  all  corners  of  the  nation. 

Theory  and  Principles 
The  fundamental  idea  of  our  tax  system  is  based  upon  the  demo- 
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cratic  theory  that  every  owner  of  property  should  contribute,  in  fair 
and  just  proportion  to  his  weaUh,  to  the  necessary  expenses  of  gov- 
ernment. It  is  based  upon  the  theory  that  w^e  should  pay  according 
to  our  capacity,  or,  as  Adam  Smith  expressed  it,  according  to  our 
respective  abilities.  It  being  assumed  that  each  man's  ability  to  pay 
is  according  to  the  amount  of  his  property,  there  is  necessarily 
attached  to  the  theory  the  assumption  that  valuation  of  that  prop- 
erty will  be  accurate. 

It  is  often  assumed  that  the  fact  that  there  is  an  equality  of  rate 
applied  upon  all  property  is  of  itself  sufficient  compliance  with  the 
fundamental  democratic  idea  of  equality  of  taxation.  This,  how- 
ever, is  not  true.  Although  the  rate  may  remain  the  same,  a  slight 
difference  in  method  of  arriving  at  full  cash  value  of  one  class  of 
property  as  distinguished  from  the  method  of  arriving  at  full  cash 
value  of  another  class  of  property  may  result  in  inequality  and  in 
great  discrimination. 

The  methods  of  fixing  property  valuations  for  taxing  purposes  as 
now  generally  used  were  devised  during  the  early  part  of  the  nine- 
teenth century  when  property  consisted  largely  of  urban  land  and 
its  improvements,  and  of  agricultural,  grazing  and  forest  land,  live- 
stock and  other  personal  property,  the  value  of  which  was  easily 
ascertainable.  With  the  increase  in  wealth  and  with  the  increase 
in  diversification  of  property  and  its  uses,  and  of  evidences  of 
ownership  of  property,  there  has  not  been  an  adequate  change  in 
the  methods  used  in  fixing  values. 

Farming  and  timber  land  which  may  be  seen  and  measured  have 
a  value  easy  of  estimation.  City  property  with  its  improvements  has 
a  definitely  apprehendable  value.  Such  value  may  be  gauged  by 
construction  costs,  by  actual  sales  or  by  other  well-known  methods. 
The  valuation,  however,  of  much  of  the  property  upon  which  taxes 
today  must  be  assessed  is  not  capable  of  so  simple  an  estimate. 
Nevertheless,  by  the  use  of  proper  methods  its  actual  value  is  just 
as  definitely  determinate.    The  valuing  of  mines  is  a  good  example. 

Comments  Upon  and  Extracts  from  Arizona  Statutes 

For  assessment  purposes  mines  in  Arizona  are  divided  into  two 
classes,  first,  producing  mines,  and  second,  non-producing  mines. 
Under  the  statutes  of  this  state  the  tax  commission  of  Arizona  is 
specifically  empowered  to  assess  initially  a  producing  mine,  while  a 
non-producing  mine  can  only  be  assessed  by  the  county  assessor  of 
the  county  in  which  the  mining  property  is  located.  Furthermore, 
the  county  assessor  appraises  the  plant  and  equipment  of  all  mining 
companies.  At  the  present  time,  due  to  economic  conditions  of 
which  you  are  well  aware,  there  are  numerous  mines  in  this  state 
now  non-producing,  which  in  the  past  have  been  among  our  great 
producers. 
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After  the  original  valuation,  provision  is  made  for  review.  The 
property  owner  whose  property  has  been  assessed  by  the  state  tax 
commission  may  appeal  to  the  state  board  of  equalization  from  the 
valuation  so  fixed.  The  taxpayer  whose  property  has  been  assessed 
by  the  county  assessor  may  appeal  to  the  county  board  of  equaliza- 
tion. The  state  board  of  equalization  of  this  state  consists  of  the 
same  members  as  constitute  the  state  tax  commission  —  the  same 
personnel.  I  am  advised  that  this  is  most  unusual  and  that  in  most 
states  of  the  Union  the  state  board  of  equalization  consists  of  a 
different  personnel  from  that  of  the  tax  commission.  The  county 
board  of  equalization  consists  of  the  members  of  the  county  board 
of  supervisers.  a  different  personnel.  Just  why  the  legislature  of 
this  state  provided  that  the  state  board  of  equalization  shall  consist 
of  the  members  of  the  state  tax  commission  (the  original  assessing 
body)  remains  unexplained.  It  is  obvious  that  such  a  situation  may 
well  dissipate  appeal  by  the  taxpayer  upon  whose  property  valuation 
is  fixed  in  the  first  instance  by  the  state  tax  commission. 

The  statutes  of  Arizona  further  permit  a  taxpayer  who  is  dis- 
satisfied with  the  valuation  fixed  by  the  tax  commission  or  affirmed 
by  the  state  board  of  equalization,  on  or  before  the  15th  day  of 
September  each  year,  to  appeal  from  that  valuation  in  the  superior 
court  of  the  county  in  which  the  property  is  located.  But,  as  a 
condition  precedent,  it  is  necessary  that  such  taxpayer,  on  or  before 
that  day,  pay  his  taxes  in  full.  In  such  appeal  the  legality  of  the 
tax  cannot  be  questioned.  The  only  issue  before  the  court  on  such 
appeal  is  the  value  of  the  property.  At  the  time  of  payment  the 
taxpayer  files  a  protest  setting  forth  his  grounds  of  protest. 

It  is  the  law  in  this  state  that  all  taxable  property  must  be  assessed 
at  its  full  cash  value.  While  it  might  be  argued  that  there  could  be 
a  difference  of  opinion  as  to  what  is  meant  by  full  cash  value,  this 
difference  of  opinion  should  not  exist  here,  for  our  legislature  has 
seen  fit  to  define  the  term  "  full  cash  value  "  as  meaning  "  the  price 
at  which  property  would  sell  if  voluntarily  offered  for  sale  by  the 
owner  thereof,  upon  such  terms  as  such  property  is  usually  sold, 
and  not  the  price  which  might  be  realized  if  such  property  were 
sold  at  forced  sale." 

So  much  for  the  statutes  regarding  the  taxation  of  property  gen- 
erally, which  same  general  statutes  cover  the  taxation  of  mines. 

Recent  Past  Administrative  Practice 

While,  as  stated  above,  there  should  not  exist  any  ambiguity  as 
to  what  is  meant  by  "  full  cash  value/'  the  administration  by  taxing 
authorities  has  for  many  years  been  highly  unsatisfactory  to  the 
mine-owning  taxpayers.  Protest  after  protest  against  values  fixed 
by  the  state  tax  commission  have  been  filed  with  the  state  board  of 
equalization,  which  is  only  the  same  tax  commission  under  a  dif- 
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ferent  name.  It  was  inevitable  therefore  that  the  mining  companies 
should  resort  during-  the  last  few  years  to  litigation  in  the  courts. 
Inasmuch  as  the  results  of  these  numerous  lawsuits — that  is,  when- 
ever a  court  passed  on  the  merits  of  the  case — have  consistently 
afforded  substantial  relief  to  the  complaining  taxpayer,  it  is  apparent 
that  the  manner  and  method  used  by  the  commission  did  not  con- 
form to  the  intent  of  the  law. 

Since  it  was  the  practice  of  the  state  board  of  equalization,  in  its 
hearings  of  the  taxpayers"  complaints,  to  give  no  reasons  for  the 
valuations  arrived  at  by  the  tax  commission,  their  method,  way  and 
manner  of  valuation  are  unknown.  Whatever  may  have  been  the 
basis  of  that  method,  it  was  wrong. 

It  is  a  logical  expectation  based  on  uniform  experience  that,  if 
no  premises  be  posited,  no  conclusion  can  be  reached.  As  the  tax- 
ing authority  never  commits  itself  to  basic  factors  or  premises,  it  is 
difficult  to  see  how  it  can  arrive  at  a  definite  and  just  conclusion  in 
its  valuation.  A  valuation  guessed  at  by  a  tax  authority  is  not  even 
a  mere  intelligent  approximation  of  probabilities. 

While  during  the  past  few  years  judicial  determination  of  mine 
valuations  has  indicated  strongly  that  producing  mines  as  a  class 
have  been  appraised  and  assessed  far  above  their  full  cash  value, 
there  have  appeared  numerous  indications,  and  these  often  in  the 
proceedings  of  conferences  of  taxing  authorities,  that  other  classes 
of  property  are  deliberately  appraised  and  assessed  at  less  than  their 
full  cash  value.  May  I  quote,  for  instance,  from  a  paper  read  by  a 
ta.x  commissioner  in  October.  193(3,  before  the  Western  States  Tax- 
payers Conference: 

"  As  soon  as  the  newly  created  tax  commission  could  get 
organized  and  into  full  swing  one  of  the  first  orders  sent  out 
was  a  demand  upon  the  assessors  that  they  assess  all  property 
at  its  full  cash  value  as  provided  by  law.  The  assessors  of  that 
day  carried  out  the  order  both  in  letter  and  in  spirit  to  the  best 
of  their  ability,  which  resulted  in  an  increase  in  property  valua- 
tions from  $140,000,000  to  $369,000,000  for  the  year  1913. 
Everything  went  along  nicely  for  a  time  and  there  was  an  im- 
provement in  the  assessment  each  year  until  after  the  war 
period,  when  some  of  the  old  assessors  who  were  instrumental 
in  bringing  about  the  improved  conditions  began  to  drop  out 
and  a  few  new  ones  coming  in  had  the  fixed  idea  of  cutting 
assessments  to  protect  their  people  on  the  state  levies  as  against 
the  other  counties,  and  a  firm  conviction  that  by  doing  so  they 
could  perpetuate  themselves  in  office,  for  unfortunately  our 
assessors  in  this  state  are  elected  and  for  a  term  of  only  two 
years.  Assessors  who  have  been  fair  and  impartial  have  be- 
come aware  of  the  condition  in  certain  counties  and  have  re- 
fused to  penalize  their  people  with  the  higher  assessment  and 
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have  cut  valuations  accordingly  until  we  are  in  the  midst  of  a 
rather  chaotic  condition,  which  has  resulted  in  the  return  of 
property  all  the  way  from  ''  No  return  at  all  to  more  than  one 
hundred  percent,"  and  which  places  a  penalty  on  the  person 
who  returns  all  his  property  at  a  reasonable  valuation  and 
rewards  the  taxpayer  who  hides  his  property  and  gets  his  valua- 
tion reduced  to  a  minimum." 

Fortunately,  repeated  litigation  has  caused  the  courts  to  define  a 
method  of  mine  valuation  which  will  result  in  the  determination  of 
full  cash  value  for  mining  property,  and  it  is  expected,  therefore, 
that  the  use  of  this  correct  procedure  by  the  taxing  authorities  will 
be  inescapable,  and  that  the  mining  companies  will  no  longer  be 
assessed  at  more  than  one  hundred  percent  of  their  value.  This 
leads  to  the  discussion  of  the  approved  and  correct  method  of  mine 
valuation. 

jMine  Valuation 

No  one  can  intelligently  discuss  the  subject  of  mine  taxation  with- 
out considering  the  matter  of  mine  valuation.  Valuation  is  indis- 
pensable in  order  to  determine  full  cash  value ;  therefore  the  mining 
property  must  be  given  such  value  or  such  price  as  the  property 
would  bring  if  voluntarily  offered  for  sale  by  the  owner  thereof. 
The  term  "  full  cash  value "  presupposes  a  willing  seller  and  a 
willing  buyer.  In  this  day  and  age,  a  willing  purchaser  of  a  min- 
ing property  makes  before  purchase  a  most  thorough  examination 
of  that  property  through  the  instrumentalities  best  fitted  and  pre- 
pared to  determine  its  full  value.  This  necessarily  means  that  such 
valuation  may  best  be  reached  by  the  employment  of  men  trained  in 
that  line  of  work.  I  refer  to  the  mining  engineer.  It  is  now^  a 
matter  of  general  knowledge  that  the  full  cash  value  of  a  mine, 
and  especially  a  mine  which  has  been  in  the  producing  class,  can 
be  determined. 

All  business  experience  teaches  that  the  price  which  any  article 
of  commercial  value  will  bring  at  a  voluntary  sale  by  a  willing 
buyer  depends  upon  the  estimated  power  of  the  article  to  pay  for 
itself  and  to  yield  a  satisfactory  profit.  Contemptuous  of  all  theo- 
retic vagaries  and  distrustful  of  all  academic  generalizations,  com- 
merce banks  on  future  prospects.  Past  performance  may  be  im- 
portant, but  only  in  the  light  it  sheds  upon  future  prospects.  These 
alone  determine  saleable  value.  A  dead  or  dying  horse  may  have  a 
history  of  great  past  value,  but  it  cannot  be  sold  for  any  price 
unless  a  glue  factory  should  be  conveniently  near. 

In  the  case  of  mining  properties  this  is  of  great  import.  In  fact, 
it  is  axiomatic.  This  for  the  reason  that  mines  differ  from  other 
types  of  productive  property  because  they  are  wasting  assets.  As 
the  ore  in  the  ground  furnishes  the  only  source  of  profit  in  a  min- 
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ing  operation  the  value  is  necessarily  limited  to  the  value  of  that 
ore.  As  this  ore  cannot  be  mined  and  sold  like  stocks  on  the 
shelves  of  a  merchant,  but  must  be  extracted  and  disposed  of  over 
a  period  of  years,  the  problem  of  arriving  at  the  full  cash  value  of 
a  mine  (where  there  has  been  no  actual  sale  thereof  at  or  about  the 
date  of  the  assessment)  becomes  essentially  an  engineering  problem 
to  be  solved  by  engineering  methods.  Mining  engineers,  after  years 
of  experience,  have  developed  a  standard  or  recognized  method  of 
valuing  mines.  The  supreme  court  in  this  state  has  given  its  ex- 
press approval  to  this  method  of  valuation  and  has  given  such 
approval  to  no  other — because  this  method  insists  upon  and  con- 
siders only  data  from  which  can  be  accurately  calculated  the  ability 
of  the  property  to  redeem  the  investment  and  to  yield  a  profit  com- 
mensurate with  the  risk. 

The  method  of  valuation  thus  approved  by  the  supreme  court  of 
Arizona  is  what  by  engineers  is  called  the  "  Hoskold  "  or  "  Hos- 
kold-Hoover "  method  and  by  the  United  States  government  is 
termed  the  "  Analytical-Appraisal  ". 

It  was  originally  expounded  and  expressed  as  a  mathematical 
formula  by  H.  D.  Hoskold  in  a  book  entitled  "  Engineer's  Valuing 
Assistant,"  published  in  1877,  which  included  elaborate  tables  de- 
veloped from  the  formula.  This  method  and  these  tables  have  been 
the  foundation  of  mine  valuations  and  all  subsequent  publications 
since.  In  1909  Herbert  C.  Hoover  published  his  "  Principles  of 
iMining  "  in  which  he  adopted  the  same  formula  and  included  in 
his  book  additional  tables  based  upon  it.  Since  that  date  this  "Hos- 
kold-Hoover  "  or  '"Analytical-Appraisal"  method  has  been  recog- 
nized as  the  standard  method  for  valuing  mines  by  the  entire 
engineering  profession  throughout  the  world.  The  United  States 
Treasury  Department  in  its  regulations  definitely  points  out  and 
illustrates  the  Analytical-Appraisal  or  Hoover  method  of  valuation 
of  mines,  and  these  regulations  are  made  for  the  explicit  use  of  the 
engineers  employed  in  its  valuation  section. 

It  may  be  pointed  out  that  the  government  must  consider  this  a 
fair  method,  as  federal  governmental  bureaus  use  it  in  all  cases, 
regardless  of  whether  a  high  or  low  valuation  may  be  desirable 
from  its  point  of  view. 

The  method  thus  approved  by  the  supreme  court  of  Arizona  and 
in  almost  universal  use  by  those  competent  to  appreciate  its  value 
has  become  established  and  keeps  its  place  because  there  is  no  fairer 
or  better  way,  and  no  other  way  at  all  which  obeys  the  rule  of 
reason.  It  leaves,  of  course,  no  room  for  professional  totir  de  force. 
The  Hoskold  method  postulates  a  mining  property  for  what  it 
actually  is — "  a  wasting  asset."  A  mine  has  but  one  crop,  though 
it  may  take  years  to  harvest  it ;  the  total  content  is  fixed,  and  every 
pound  of  ore  taken  out  is  gone  forever — no  other  grows  in  its  place. 
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Should  subsequent  prospecting  in  the  same  property  disclose  the 
presence  of  any  new  pay  ore,  its  limits  and  grade  are  ascertained 
and  promptly  added  to  the  reserve  and  it  becomes  a  factor  in  sub- 
sequent revision  of  valuation.  In  such  an  enterprise  it  is  too  much 
to  ask  of  human  nature  that  any  intelligent  investor,  contemplating 
purchase,  would  be  interested  in  any  point  of  view  except  the 
assurance  of  the  return  of  his  capital,  plus  a  profit  commensurate 
with  the  risk  he  assumes ;  and  this  point  of  view  would  necessarily 
govern  the  seller,  as  a  law  of  trade.  No  theories  based  on  past 
profits  in  boom  times,  with  markets  assured  at  home  and  abroad, 
and  copper  selling  as  high  as  28  cents  per  pound,  would  be  of  the 
slightest  use  in  determining  the  value  of  a  copper  mine  which  is 
closed  down  because  of  an  unparalleled  depression,  with  consump- 
tion greatly  reduced,  foreign  markets  hopelessly  lost,  domestic  needs 
vastly  over-supplied  and  copper  saleable,  if  at  all,  only  at  a  price 
considerably  below  the  mine's  cost  of  production. 

The  Hoskold  method  may  be  substantially  stated  in  the  language 
of  the  supreme  court  of  this  state  as  follows : 

"  The  reserve  of  ores  in  the  property,  the  measure  of  their 
saleable  contents  of  valuable  metal,  is  ascertained.  Its  value  is 
estimated  in  toto  and  from  these  total  gross  proceeds,  from  the 
ore  reserves,  there  are  deducted  the  costs  of  recovery  and  sale, 
and  the  difference  represents  the  net  proceeds  from  these  ore 
reserves.  These  net  proceeds  are  then  discountd  to  present 
worth." 

The  application  of  this  method  postulates  the  mine  as  a  wasting 
asset  with  a  limited  life;  it  involves  the  determination  of  an  average 
annual  revenue  to  be  derived  from  the  operation  of  the  mine  during 
its  life  and  the  reduction  of  said  future  revenue  to  its  present  worth 
by  a  combined  discount  formula.  In  detail,  the  facts  to  be  consid- 
ered, and  therefore  first  determined,  are: 

1.  Ore  Reserves: 

(a)  Total  tonnage ; 

(b)  Recoverable  tonnage ; 

(c)  Recoverable  mineral  content. 

2.  Rate  of  production  or  rate  of  ore  consumption  from  which 

can  be  derived  the  "  life  "  of  the  mine. 

3.  Expected  future  price  of  mineral  content. 

4.  Cost  of  production  and  marketing. 

5.  Rate  of  d'scount  for  the  reduction  of  total  net  revenue  to 

"  present  worth." 

6.  Capital  expenditure. 

Each  of  these  factors  can  be  determined  with  reasonable  accuracy. 
1.  Ore  Reserves.     The   determination   of   the   total   ore   reserves 
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includes  not  only  "  positive  or  proven  ore,"  but  probable  ore.  These 
terms  are  defined  in  Hoover's  standard  work  on  mining  (Principles 
of  Mining,  p.  19)  as  follows: 

Proved  ore — Ore  where  there  is  practically  no  risk  or  failure 

of  continuity. 
Probable  ore — Ore  where  there  is  some  risk,  yet  warrantable 

justification  for  assumption  of  continuity. 

The  forecasting  of  probable  ore  involves  geology — evidences  of 
the  nature,  character  and  location  of  the  deposit  —  the  particular 
geology  of  the  district,  and  the  geology  of  other  mines  of  a  similar 
type. 

After  the  gross  tonnage  is  determined,  the  next  question  is  the 
amount  of  it  which  can  be  mined.  It  is  an  axiom  of  mining  that 
all  ore  is  never  extracted — the  mechanics  of  the  situation  forbid  it; 
and  in  determining  the  total  amount  of  ore  recoverable,  the  methods 
of  mining,  possible  or  probable  fires,  stability  of  rock  formation, 
possible  or  probable  ground-movement  catastrophies  and  similar 
matters  must  be  taken  into  account. 

Finally,  after  all  these  facts  are  settled,  it  becomes  necessary  to 
ascertain  what  portion  of  the  mineral  content  of  the  ores  can  be 
reduced  to  saleable  metals,  that  is,  the  "  Metallurgical  Recovery." 

2.  Life.  The  ideal  "  life  "  for  a  mine  is  that  which  will  give  to 
its  eventual  earnings  the  greatest  "  present  value  " — in  other  words, 
the  shortest  "  life  ".  There  are  certain  necessary  and  obvious  con- 
ditions which  cannot  be  ignored  and  which  circumscribe  the  appli- 
cation of  this  principle  in  each  particular  case.  The  life  of  a  par- 
ticular mine  is  not  a  basic  or  inherent  attribute.  It  is  a  conclusion 
derived  from  the  total  tonnage  of  ore  reserves  and  the  yearly  rate 
at  which  those  reserves  can  be  economically  extracted  and  the 
product  sold.     The  formula  is : 

Total  tonnage 

,-= , ' -. r=r    life 

Yearly  rate  of  extraction 

The  considerations  entering  into  the  yearly  rate  of  production 
are : 

(a)  The  nature  of  the  ore  body  and  the  physical  and  geological 

conditions  surrounding  it ; 

(b)  Plant  capacity; 

(c)  ]\Iarket  for  metals,  particularly  the  capacity  of  the  market 

to  absorb  the  product  of  the  mine  in  question. 

3.  Expected  Prices.  The  expected  future  price  of  the  mineral 
content  involves  a  study  of  the  mark.;ts  for  such  products  as  will  be 
produced  from  the  ore  mined.  Such  a  study  takes  into  considera- 
tion not  only  the  trend  of  domestic  and  foreign  consumption,  but 
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also  the  trend  of  change  in  both  domestic  and  foreign  productive 
capacity  for  the  particular  product.  The  discovery  of  new  mines 
and  the  abrupt  addition  of  great  new  productive  capacity  and  the 
question  of  whether  tariff  protection  will  present  a  sufficient  bar- 
rier; these  and  a  number  of  others  are  all  elements  of  this  study. 

4.  Costs  of  production  atid  marketing.  These  may  be  analyzed 
into  the  following  sub-headings : 

1.  Administration  and  General  Expense. 

2.  Mining. 

3.  Milling. 

4.  Smelting,  refining  and  marketing. 

5.  Transportation  of  raw  ore,  intermediate  and  final  products. 

The  complete  costs  will  also  include  selling  expenses,  taxes — fed- 
eral, state,  county,  municipal  and  school  —  and  also  extraordinary 
outlays  such  as  may  be  occasioned  by  fires,  subsidence  and  other 
catastrophies. 

5.  Discount  factor.  The  Hoskold  formula  is  merely  a  mathe- 
matical expression  of  the  two  basic  considerations  pondered  by  any 
careful  investor  in  the  contemplation  of  any  investment.  The  in- 
vestor must  preserve  his  capital  and  at  the  same  time  earn  a  rate 
of  interest  dependent  upon  the  risk  involved  in  the  investment  he 
contemplates.  Two  rates  of  interest,  therefore,  are  in  his  mind. 
First,  the  interest  earning  of  a  sinking  fund  which  will  redeem  his 
capital  and,  second,  an  interest  rate  commensurate  with  the  risk  to 
which  his  capital  is  subjected.  There  is  no  dispute  among  engineers 
or  investors  in  general  as  to  the  sinking-fund  rate;  by  universal 
acceptance  it  is  four  percent.  As  to  the  other  rate,  if  the  investor 
puts  his  money  into  a  bank,  it  may  earn,  say,  four  percent.  If  it 
goes  into  public  utilities  or  projects  of  municipalities,  five  or  six 
percent  is  usually  considered  satisfactory. 

The  proper  rate  to  be  applied  to  a  particular  mine  depends  (1) 
upon  the  general  hazardous  nature  of  the  mining  operations,  and 
(2)  on  the  particular  hazard  entering  into  the  mine  in  question; 
also  as  bearing  upon  it  are  the  financial  conditions  existing  and 
expectant  at  the  date  of  assessment,  the  cost  of  money  and  the 
return  on  other  similar  investments  prevailing  at  that  time. 

Now,  in  the  application  of  the  discount  factor,  I  quote  again 
from  Hoover's  "  Principles  of  Mining."  On  page  43  of  that  work 
the  following  statement  appears: 

"  The  mining  business  is  one  where  7%  above  provision  for 
capital  return  is  an  absolute  minimum  demanded  by  the  risks 
inherent  in  mines,  even  where  the  profit  in  sight  gives  war- 
ranty to  the  return  of  capital.  Where  the  profit  in  sight 
(which  is  the  only  real  guarantee  in  mining  investment)    is 
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below  the  price  of  the  investment,  the  annual  return  should 
increase  in  proportion.  There  are  thus  two  distinct  directions 
in  which  interest  must  be  computed — first,  the  internal  influence 
of  interest  in  the  amortization  of  the  capital,  and  second,  the 
percentage  return  upon  the  whole  investment  after  providing 
for  capital  return." 

And  I  quote  also  from  Finlay's  "Cost  of  Mining,"  third  edition; 
on  page  8  of  that  work  the  following  statement : 

"  When  we  come  to  take  account  of  the  difficulty  of  guarding 
against  chances  of  failure,  such  as  lie  in  the  over-estimate  of 
the  ore  supply,  under-estimate  of  costs,  unfavorable  changes  in 
prices,   or   absolute   accidents,   it   seems   venturesome   to   count 
upon  a  return  as  low  as  ten  percent  as  a  safe  margin  for  in- 
vestment." 
6.  Capitol  expenditures.    If  the  property  is  not  sufficiently  equipped 
for  mining  and  treatment  of  the  ore  reserves,  the  estimated  expen- 
ditures  for  such  additional  equipment  required  must  be  deducted 
from  the  present  worth. 

Aside  from  the  factors  which  I  have  discussed,  there  are  numer- 
ous other  facts  and  conditions  to  be  considered  in  fixing  the  full 
cash  value  of  the  producing  mine.  Each  mine,  as  an  individual, 
has  its  own  distinct  problems  and  peculiarities  of  habit  and  struc- 
ture. For  example,  one  may  find  a  continuous  fire  hazard  in  the 
particular  mine  to  be  valued;  that  the  ground,  due  to  faults  or 
fractures,  is  continually  moving.  Moving  ground  is  the  term  used 
to  describe  large  masses  of  rock  which  tend  to  settle  more  or  less 
slowly  as  their  support  is  weakened  by  underground  mining  opera- 
tions. It  is  encountered  in  many  mines.  Then,  too,  there  often 
must  be  considered  what  is  termed  a  deferment  period,  which  means 
a  period  of  idleness  which  occurs  now  in  many  instances,  and  which 
may  extend  over  a  period  of  years  before  actual  production  is  re- 
sumed. There  is  always  an  expenditure  in  great  amount  before  an 
idle  property  can  be  brought  back  to  the  point  of  actual  production. 
Movement  of  ground,  fire  hazard  and  the  like  would  greatly  influ- 
ence value,  for  no  willing  buyer  would  pay  as  much  for  a  mine 
wherein  there  exists  a  fire  or  probability  of  fire,  or  a  continuous 
movement  of  ground  in  mass,  as  he  would  for  the  same  property 
without  those  hazards.  These  hazards  necessarily  influence  the  dis- 
count factors,  and  all  of  these  combined  influences  go  directly 
toward  the  fixing  of  the  actual  value  of  a  mine. 

While  the  above  recitation  of  all  the  factors  entering  into  the 
problem  of  mine  valuation  may  leave  the  impression  that  it  is  a 
difficult  one  to  solve,  permit  me  to  state  that  the  solution  is  easier 
than  this  impression  would-  convey.  In  the  copper  mines  through- 
out the  West,  and  particularly  so  in  the  copper  mines  in  this  state, 
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the  ore  reserves  have  been  determined  to  a  reasonable  certainty. 
The  ore  deposits  have  been  prospected  from  the  surface  throughout 
the  entire  extent  of  their  dip.  They  have  been  explored,  prospected 
and  determined  throughout  their  entire  lateral  extent  by  drifts  and 
by  drilling.  Accurate  records  have  been  kept  of  the  whole  history 
of  the  mine.  These  records  are  at  all  times  available  to  the  taxing 
officials.  Their  accuracy  has  been  proved  in  the  courts.  Aside 
from  the  ore  extent,  the  whole  history  of  the  copper  mines  through- 
out the  state  has  been  carefully  recorded.  W'th  all  this  information 
available  and  with  the  proven  method  of  valuation  universally 
recognized  and  adopted  by  the  supreme  court  of  this  state,  it  would 
seem  that  the  taxing  officials  would  have  no  difficulty  in  arriving 
at  the  full  cash  value  of  mines  —  th's  by  the  employment  of  com- 
petent engineers,  if  the  officials  do  not  themselves  possess  the  ability 
to  determine  the  value. 

Although  there  is  that  certainty  in  valuation  through  the  gener- 
ally accepted  method  of  valuation  by  competent  engineers  resorted 
to  and  used  exclusively  in  the  matter  of  sales  of  mining  properties, 
which  method,  as  I  have  stated,  bears  the  sanction  and  approval  of 
the  supreme  court  of  this  state,  the  tax  authorities  of  this  state,  with 
few  exceptions,  have  not,  so  far  as  I  have  been  able  to  find  out, 
used  it  in  arriving  at  their  valuat'ons. 

Conclusion 

Whenever  and  wherever  any  industry  has  actually  become,  or  is 
considered  to  be,  the  dominating  industry  of  a  state  or  district,  it 
is  usual  for  taxing  authorities  to  place  upon  that  industry  a  larger 
burden  of  the  expenses  of  government  than  that  placed  proportion- 
ately upon  other  less  prominent  and  less  apparently  prosperous  in- 
dustries. Corporate  or  absentee  ownership  often  influences  this 
valuation.  The  assessing  authority  acting  under  the  influence  of  a 
larger  number  of  voting  taxpayers,  may  be  influenced  to  favor  the 
class  of  property  owned  by  that  larger  number. 

I  think  I  may  safely  say  that  throughout  the  nation  in  the  case 
of  mining,  there  seem  to  be  two  prime  influences  which  cause  over- 
valuation— 

1.  The  fact  that  the  owners  of  the  mines  are  fewer  in  number 
and  have  less  voice  in  the  selection  of  public  officials.  Where  an 
assessment  of  a  given  class  of  property  may  affect  a  greater  number 
of  owners  of  that  class  of  property,  it  will  sometimes  cause  actual 
discrimination  in  favor  of  that  class  by  assessing  authority.  The 
fact  of  a  limited  number  of  owners  being  required  to  pay  the  dif- 
ference and  the  assumption  by  the  tax  assessor  that  being  few  in 
number  they  can  be  safely  required  to  pay,  overlooks  the  effect 
upon  the  industry  itself. 

2.  The  lack  of  sufficient  technical  knowledge  on  the  part  of  the 
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assessing  authorities  intelligently  to  value  ore  in  place,  and  the 
assumption  by  non-technical  officials  that  all  mining  is  necessarily 
profitable. 

No  matter  how  honest  may  be  the  intentions  of  the  assessing 
official,  the  results  of  an  inequitable  over-assessment  are  just  as 
far-reaching  as  though  the  valuation  were  made  from  a  dishonest 
motive. 

No  better  example  could  be  cited  than  that  of  the  copper-mining 
industry  of  the  western  states.  That  industry  supports  upon  its 
payrolls  many  thousands  of  employees.  Indirectly  it  supports  great 
communities.  Those  communities  support  business  people  and  prop- 
erty owners  in  every  walk  of  life,  as  constituent  parts  of  the  com- 
munities themselves.  Indirectly  the  industry,  through  its  employees 
and  its  dependent  communities,  and  through  its  own  purchases  of 
fuel  and  vast  quantities  of  supplies,  supports  agriculture,  manufac- 
turing, commerce  and  transportation  throughout  the  territory  within 
commercial  reach  of  its  operations. 

Inequitable  or  unfair  valuation  of  its  properties  for  purposes  of 
taxation  is  as  much  a  burden  upon  its  operation,  in  competition  with 
others  more  fairly  treated,  as  though  it  were  operating  in  a  foreign 
country  and  importing  its  product  hampered  by  heavy  import  duties. 
The  effect  of  the  added  cost  of  unequal  and  unfair  valuation  is 
often,  as  at  present,  disastrous  not  only  to  the  employees  of  the 
mining  industry  but  to  the  communities  depending  upon  those  em- 
ployees and  to  agriculture  and  other  industries  aided  and  supported 
by  the  returns  from  their  employment. 

The  ore  body  of  a  large  mining  property  is  the  nucleus  not  only 
of  the  local  industry  but  is  the  source  of  prosperity  and  activity 
radiating  throughout  a  state  or  even  a  vast  region.  It  may  be 
likened  to  the  root  of  a  tree.  The  greater  the  growth  and  expansion 
of  the  root,  the  greater  and  stronger  the  trunk,  the  limbs  and  all 
the  foliage,  the  longer  the  life  and  the  greater  the  beneficent  con- 
tribution to  its  surroundings.  If  the  root  is  denied  expansion  the 
growth  of  the  tree  is  stunted  and  its  life  is  abbreviated.  So  it  is 
with  an  ore  body.  There  is  no  sharp  line  of  cleavage  or  dissection 
between  pay  ore  and  barren  waste.  A  zone  of  mineralized  material 
of  intermediate  value  lies  between.  If  unnecessary  burdens  of  cost, 
and  of  these  excessive  taxation  is  an  outstanding  one,  continue  to 
exist,  there  is  but  one  result;  the  mining  limits  of  pay  ore  contract 
and  the  amount  that  can  be  ultimately  extracted  is  decreased  in 
proportion.  The  life  of  the  mining  enterprise  and  all  community, 
state  and  regional  activities  which  depend  upon  it  are  correspond- 
ingly lessened  in  duration. 

Unfair  increase  in  valuation  may  and  often  does  result  in  such  a 
general  decrease  in  valuation  of  other  properties  from  depression 
caused  to  the  principal  industry  of  a  territory  as  to  result  in  greater 
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loss  of  valuation  than  the  gain  acquired  by  the  excessive  valuation 
of  the  principal  industry.  Not  only  is  the  goose  killed — the  eggs  are 
also  destroyed. 

When  the  necessity  for  proper  methods  of  mine  valuation  shall 
have  been  realized  and  those  methods  understood  by  law-making 
and  assessing  authorities,  there  will  come  about  a  complete  change 
in  the  attitude  of  the  public  toward  mine  valuations.  With  under- 
standing and  fair  valuation  will  come  the  realization  that  after  all 
the  owners  alone  do  not  pay  the  taxes,  but  that  the  burden  of  dis- 
crimination is  always  distributed  throughout  the  citizenship.  Then 
will  it  be  realized  that  to  the  extent  that  any  class  of  property,  by 
whomsoever  owned,  fails  to  meet  the  requirements  of  the  law  in 
being  valued  at  no  more  and  no  less  than  its  full  cash  value,  just  to 
that  extent  do  the  tax-assessing  authorities  injure  the  welfare  of  all 
the  people;  just  to  that  extent  is  the  entire  commercial  and  financial 
structure  of  the  commonwealth  injured,  and  just  to  that  extent,  in- 
stead of  benefiting  one  class  at  the  expense  of  another  class,  does 
the  tax-assessing  authority  invite  depression  and  disaster  to  all 
classes  of  property  and  to  all  classes  of  taxpayers. 

Chairman  Long:  I  thank  Mr.  Kuzell  for  this  very  splendid 
presentation  oi  Mr.  Talley's  paper.  I  rather  suspect  that  I  am 
voicing  the  feeling  of  a  very  large  number  of  this  conference  in 
indicating  that  maybe  the  program  committee  did  not  make  it  clear 
to  Mr.  Talley  that  discussion  was  limited,  for  a  paper  of  that  nature, 
and  that  he  will  be  perfectly  safe  in  a  gathering  of  this  kind.  I 
haven't  any  doubt  that  the  paper  which  Mr.  Kuzell  has  so  very 
kindly  read  is  indicative  of  the  kind  of  papers  which  stimulate  a 
great  deal  of  interest  and  undoubtedly  would  bring  out  a  great  deal 
of  information  which  perhaps  all  of  us  would  benefit  by  very  sub- 
stantially. We  of  the  East  have  always  been  very  much  interested 
in  this  matter  of  mine  taxation,  more  particularly  in  the  matter  of 
the  taxation  of  those  things  which  were  gradually  of  diminishing 
value,  where  there  is  dismemberment  of  them  from  the  state  in 
which  they  are  located,  with  the  resulting  loss  of  perhaps  a  future 
greater  revenue  than  at  the  time  they  were  dismembered  and  shipped 
to  some  other  state. 

Pennsylvania  is  one  eastern  state  which  is  confronted  with  the 
taking  of  its  lumber  supply  and  coal  reserves,  but  I  think  with  the 
exception  of  Pennsylvania  we  have  not  had  this  problem  at  all  in 
the  eastern  states.  I  am  hoping,  because  that  particular  paper  gives 
a  lot  of  opportunity  for  sharp-shooting,  that  discussion  will  be  pretty 
general,  after  we  have  had  the  pleasure  of  listening  to  the  next 
paper. 

We  are  to  be  favored  by  an  address  on  "  Rebuilding  Utah's  Tax 
System,"  by  one  who  has  been  more  or  less  a  constant  attendant  at 
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our  conferences,  and  one  whom  we  respect  and  admire  very  much, 
in  the  person  of  Roscoe  E.  Hammond,  member  of  the  Utah  Tax 
Commission — Mr.  Hammond. 

RoscoE  E.  Hammond  (Utah)  :  J\Ir.  Chairman  and  Members  of 
this  Conference : 

Before  addressing  myself  to  the  question  of  the  rebuilding  of 
Utah's  tax  structure,  may  I  first  say  something  about  the  nature  of 
government,  state  and  local,  that  we  have  in  Utah  which,  of  neces- 
sity, must  be  supported  by  some  system  of  taxation. 

Our  state  government  is  very  much  like  the  government  in  other 
states  of  the  Union,  but  our  local  governments  are  quite  different 
from  those  of  other  states,  particularly  in  the  New  England  states. 
We  do  not  know  what  a  township  form  of  government  is  in  Utah. 
We  would  not  know  what  to  do  with  one  of  those  if  we  had  it. 
We  have  a  county  government,  which  eliminates  the  necessity  of 
any  township  government  at  all.  There  are  twenty-nine  counties  in 
our  state.  These  counties  have  charge  of  road  building,  as  far  as 
road  building  is  concerned  outside  of  the  state  highways,  and  so 
there  is  no  necessity  for  local  road  districts,  with  their  attendant 
officers  and  upkeep  and  other  features  of  that  kind. 

In  our  schools  we  have  forty-two  administrative  districts.  There 
was  a  time  when  we  did  have  a  small  local  school  district.  In  1915 
those  were  eliminated  and  the  schools  were  organized  on  a  basis, 
for  the  most  part,  of  county  unit.  In  addition  to  the  county  unit 
we  have  certain  school  districts  that  consist  of  the  larger  munici- 
palities of  the  state.  I  think  the  fact  that  we  have  a  very  much 
consolidated  system  of  local  government,  with  little,  if  any,  over- 
lapping, is  one  of  the  reasons  that  the  cost  of  government  in  Utah, 
figured  on  a  per-capita  basis,  is  generally  lower  than  the  cost  of 
government,  figured  on  the  same  basis,  in  other  states  of  the  West. 

REBUILDING  UTAH'S  TAX  SYSTEM 

R.   E.    HAMMOND 
Member,  State  Tax  Commission  of  Utah 

When  the  revenue  and  taxation  section  of  the  Utah  constitution 
was  amended  by  popular  vote  in  1930,  it  provided  a  very  broad  base 
for  the  rebuilding  of  Utah's  tax  system.  Of  course,  the  maximum 
amount  of  changes  permitted  by  the  constitutional  amendment  has 
not  been  put  into  operation  by  the  legislature,  but  a  great  deal  has 
been  done,  particularly  along  the  lines  of  tax  administration. 

Two  forces  have  been  at  work  directly  to  bring  about  the  amend- 
ments to  the  constitution  and  the  legislation  which  followed.  One 
of  them  was  represented  in  the  legislature  of  1929  which  provided 
for  a  tax-revision  commissioii  and  a  legislative  committee  to  inves- 
tigate and  recommend  any  necessary  changes  in  the  tax  structure. 


64  XATIOXAL  TAX  ASSOCIATIOX 

This  was  responsible  for  the  proposals  to  change  the  constitution, 
to  provide  for  improved  administration  of  our  tax  system,  and  also 
to  put  into  operation  corporation  and  individual  income-tax  laws. 
The  other  force  is  of  recent  origin.  It  had  its  beginning  in  the 
necessity  for  additional  revenue  for  unemployment  relief.  The 
effect  of  this  is  seen  in  the  recently  enacted  sales-tax  law. 

The  net  result  of  the  various  influences  which  have  been  in 
operation  during  the  past  few  years  is  a  tax  system  which  has  been 
not  only  revised,  but  particularly,  as  far  as  the  administration  is 
concerned,  rebuilt.  It  is  my  purpose  to  analyze  some  of  the  fea- 
tures of  th-s  rebuilding  process  and  the  results  which  have  been 
secured.  A  brief  reference  to  the  historical  background  will  help 
to  analyze  the  problem. 

The  tax-revision  commission,  together  with  the  legislative  com- 
mittee, commenced  its  work  in  April  of  1929.  Doctor  Harley  L. 
Lutz  of  Princeton  University  was  technical  advisor  to  the  commis- 
sion. The  commission  met  frequently  with  the  legislative  committee 
as  its  studies  progressed,  so  that  there  was  a  definite  tie-in  between 
the  commission  and  the  representatives  of  the  legislature.  The 
report  of  the  commission  was  filed  with  the  governor  on  November 
30,  1929.  The  recommendations  of  this  commission  are  based  upon 
the  conclusions  of  the  model  tax  committee  and  may  be  summed  up 
as  follows : 

(1)  "All  tangible  property  should  be  taxed  at  uniform  rates 
throughout  the  jurisdiction  of  the  authority  levying  the  tax." 

(2)  ■'  All  business  done  for  profit  should  be  taxed  at  a  moderate 
uniform  rate  upon  the  net  income  of  the  business  done  within  this 
state." 

(3)  "All  residents  of  this  state  having  taxable  ability  should 
pa\-  a  direct  personal  income  tax  at  moderate  graduated  rates." 

(4)  "Centralized  administration  should  be  provided,  with  ade- 
quate authority  to  supervise  the  entire  tax  system." 

An  examination  of  the  Utah  constitution  showed  that  it  must  be 
amended  before  the  legislature  could  put  into  operation  the  prin- 
ciples M^hich  the  tax  revision  commission  had  recommended. 
Changes  were  found  necessary  in  the  tax  base  as  well  as  in  the 
administrative  provisions  of  the  constitution.  A  special  session  of 
the  legislature  was  called  early  in  the  year  1930.  In  this  session 
proposed  constitutional  amendments  were  worked  out,  which,  if  ap- 
proved by  the  people,  would  make  it  possible  to  put  the  entire  pro- 
gram outlined  by  the  commission  into  eft'ect  through  legislative 
action.  The  proposed  amendments  were  submitted  to  the  people  at 
the  regular  election  in  November  of  1930  and  were  approved.  This 
left  the  regular  session  of  the  1931  legislature  free  to  put  into  opera- 
tion the  plans  which  had  been  under  consideration. 
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In  this  discussion  let  us  consider  first  the  changes  in  the  tax  base. 
The  acts,  which  were  passed  by  the  legislative  session  of  1931  rela- 
tive to  the  change  in  the  tax  base,  are  confined  almost  entirely  to 
two  income-tax  laws:  the  one  pertaining  to  individuals;  the  other 
to  corporations.  The  individual  income  tax  act  provides  for  a  tax 
on  the  income  of  all  residents  of  the  state  at  rates  varying  from 
one  per  cent  on  the  first  thousand  dollars  of  taxable  income  to  a 
maximum  of  four  per  cent.  The  rates  are  increased  one  quarter 
of  one  per  cent  on  the  first  five  brackets.  The  exemptions  are  as 
follows:  In  the  case  of  a  single  person,  a  personal  exemption  of 
one  thousand  dollars;  or  in  the  case  of  the  head  of  a  family  or 
married  person  living  with  husband  or  wife,  the  exemption  is  two 
thousand  dollars.  Four  hundred  dollars  exemption  is  allowed  for 
each  person  other  than  husband  or  wife  who  is  dependent  upon  or 
receiving  his  chief  support  from  the  taxpayer,  if  such  dependent 
person  is  under  twenty-one  years  of  age,  or  is  incapable  of  self- 
support  because  mentally  or  physioally  defective.  The  act  also  pro- 
vides for  an  offset  of  taxes  paid  on  property  within  the  state,  but 
limited  to  an  amount  which  does  not  exceed  thirty-three  and  one- 
third  per  cent  of  the  amount  of  the  income  tax  levied  by  this  act. 

The  income  which  is  taxable  covers  quite  a  broad  base.  It  in- 
cludes practically  all  income  earned  or  unearned  which  the  state 
can  tax  without  violating  the  federal  constitution  or  statutes.  It 
should  be  observed  here  that  the  legislature  chose  to  tax  the  income 
from  intangible  property  rather  than  the  property  itself.  Therefore, 
the  intangible  property  was  exempted  from  taxation  under  the  prop- 
erty tax  and  the  income  was  taxed  along  with  other  income.  The 
offset  provision  was  vigorously  opposed  by  members  of  the  tax 
commission.  It  is  one  of  the  few  features  of  the  tax  system  which 
was  enacted  over  the  protest  of  the  commission.  The  individual 
income-tax  act  follows  the  federal  act  as  it  was  in  effect  in  1931 
very  closely  as  to  form  and  structure.  It  deviates  only  in  those 
cases  where  deviation  was  necessary. 

Probably  the  most  unique  feature  of  the  act  is  the  requirement 
that  substantially  every  resident  of  the  state  over  twenty-one  years 
of  age  must  file  an  income-tax  return  and  must  pay  a  dollar  filing 
fee  at  the  time  that  the  return  is  filed.  The  tax  commission  has 
authority  under  the  law  to  remit  or  abate  the  filing  fee  for  good 
cause  shown,  but  the  abatement  of  the  filing  fee  does  not  exempt 
the  individual  from  making  a  return.  Provision  is  made  that  a 
husband  and  wife  may  file  a  joint  return,  but  if  the  wife  has  in- 
come separate  from  that  of  her  husband's,  she  must  pay  a  filing  fee 
even  though  she  has  filed  a  joint  return  with  her  husband. 

The  corporation  franchise  tax  replaces  the  old  corporation  tax 
which  was  based  upon  the  capitalization  of  the  corporation  and  the 
proportion  of  the  capitalization  used  in  this  state.  This  act  pro- 
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vides  that  every  national  bank  or  national  banking  association, 
located  within  the  limits  of  the  state,  shall  annually  pay  to  the  state 
a  tax,  according  to  or  measured  by  that  part  of  its  net  income  allo- 
cated to  this  state,  at  the  rate  of  three  per  cent.  It  further  provides 
that  every  bank  or  other  corporation,  other  than  a  national  bank, 
shall  pay  a  tax  at  the  rate  of  three  per  cent  of  its  net  income  allo- 
cated to  this  state,  for  the  privilege  of  exercising  its  corporate 
franchise  and  for  the  privilege  of  doing  business  in  the  state  of 
Utah.  There  is  a  minimum  tax  requirement  which  provides  that 
every  bank  or  other  corporation  shall  pay  a  tax  of  not  less  than  ten 
dollars,  or  in  the  amount  of  one-twentieth  of  one  per  cent  of  the 
fair  value  of  the  tangible  property  owned  by  such  corporation  in 
this  state.  The  offset  provision  contained  in  the  individual  income 
tax  act  applies  to  the  corporation  franchise  tax  act  as  well,  namely, 
than  an  offset  in  the  amount  of  the  property  taxes,  but  not  to  exceed 
thirty-three  and  one-third  per  cent  of  the  corporation  franchise  tax, 
shall  be  allowed.  A  definite  allocation  formula  is  provided  with 
the  requirement  that  if,  in  the  judgment  of  the  tax  commission,  the 
application  of  the  formula  does  not  allocate  to  the  state  the  propor- 
tion of  net  income  fairly  and  equitably  attributed  to  the  state,  it 
may  with  such  information  as  it  may  be  able  to  obtain,  make  such 
allocation  as  is  fairly  calculated  to  assign  to  this  state  the  portion 
of  net  income  reasonably  attributable  to  the  business  done  within 
this  state  and  to  avoid  subjecting  the  taxpayer  to  double  taxation. 
Like  the  income  tax  act,  the  corporation  franchise  tax  act  follows 
the  federal  statutes  in  effect  in  1931  as  far  as  applicable. 

The  revenue  which  is  derived  from  any  tax  based  upon  income 
is  by  constitutional  mandate  required  to  be  used  as  follows :  Seventy- 
five  per  cent  goes  to  state  district  school  fund  purposes;  twenty-five 
per  cent  goes  to  the  state  general  fund,  and  the  levies  are  reduced 
accordingly  for  both  funds.  It  will  be  observed  that  neither  the 
dollar  filing  fee  in  the  individual  income  tax  act  nor  the  minimum 
tax  in  the  corporation  franchise  tax  act  is  based  upon  income.  The 
revenue  from  these  two  sources  is  covered  into  the  state  general 
fund,  and  there  is  no  requirement  for  any  property  tax  reduction 
on  account  of  revenue  from  these  sources. 

The  filing  fee  and  the  requirement  for  practical  universal  filing 
of  all  residents  over  twenty-one  years  of  age  was  not  a  recommen- 
dation of  the  tax  revision  commission.  It  appeared  in  the  legisla- 
ture during  the  discussion  of  the  proposed  income  tax  acts  and  had 
supporters  from  various  representative  groups.  Those  who  favored 
the  inclusion  of  the  universal  filing  requirement  and  the  filing  fee 
argued : 

(1)  That  it  would  catch  in  its  dragnet  people  who  were  subject 
to  the  income  tax,  but  who,  by  reason  of  the  fact  that  their  income 
was  concealed,  would  not  file  a  report. 
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(2)  That  this  requirement  would  provide  the  newly  created  tax 
commission  an  immense  field  of  valuable  information  which  could 
be  used  to  advantage  in  future  legislation  covering  exemptions  and 
rates. 

(3)  That  the  provision  for  the  filing  fee  was  broadening  the  base 
of  taxation  to  bring  in  practically  every  mature  individual  in  the 
state.  This  was  desirable  from  the  standpoint  of  making  the  public 
"  tax-conscious "  and  creating  an  interest  in  the  affairs  of  state 
government. 

(4)  That  the  revenue  derived  from  the  operation  of  the  filing 
fee  would  in  part,  at  least,  defray  the  cost  of  operating  the  income- 
tax  laws  and  would,  therefore,  prevent  a  drain  on  the  general  fund 
which  could  not  very  well  be  stood,  in  view  of  the  fact  that  all  of 
the  revdnue  from  any  tax  based  upon  income  was  by  constitutional 
mandate  required  to  be  used  toward  the  reduction  of  the  prop- 
erty tax. 

Those  who  objected  to  the  filing  fee  and  the  universal  filing  re- 
quirement argued: 

(1)  That  the  cost  of  such  a  proposal  would  consume  most  of  the 
revenue  derived  from  the  imposition  of  this  feature  of  the  law,  and 
that  therefore  it  was  a  bad  tax,  in  view  of  the  fact  that  such  a  large 
proportion  of  the  dollar  would  be  eaten  up  in  administration  costs. 

(2)  That  the  proposed  requirement  for  universal  filing  was  un- 
necessary, because  the  act  already  required  information  at  the  source 
of  income. 

(3)  That  the  dollar  filing  fee  was  in  no  way  an  income  tax  and 
did  not  take  into  consideration  the  question  of  ability  to  pay;  and 
finally 

(4)  That  such  a  requirement  was  entirely  too  cumbersome  in  a 
state  where  only  a  comparatively  small  amount  of  revenue  could 
be  expected  to  be  derived  from  the  operation  of  an  income  tax,  and 
that  the  activities  of  the  tax  commission  could  better  be  directed 
toward  the  equalization  of  property  values  for  a  better  administra- 
tion of  the  property  tax,  which,  under  the  new  set-up,  would  still 
be  the  major  source  of  revenue. 

There  were  other  arguments  of  greater  or  less  importance,  but 
these  I  shall  not  attempt  to  mention.  It  will  probably  bring  point 
to  the  discussion  if  we  analyze  the  practical  results  of  this  feature 
of  our  income-tax  law,  in  view  of  the  arguments  which  were  made 
for  and  against  this  provision  before  the  administration  of  the  law 
was  begun. 

The  income  tax  has  been  in  operation  long  enough  that  definite 
facts  have  been  developed  which  will  either  support  or  oppose  the 
arguments  that  were  developed  in  favor  and  against  the  universal 
filing  and  the  requirement  for  a  filing  fee.    These  facts  affect  only 
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some  of  the  arguments,  others  still  cannot  be  supported  or  attacked 
by  the  facts  that  are  available,  and  the  conclusion  as  to  their  valid- 
ity will  depend  largely  upon  the  attitude  of  the  individual.  The 
argument  that  the  universal  filing  requirement  would  bring  to  light 
incomes  which  were  subject  to  the  tax,  but  which  otherwise  would 
not  have  been  discovered,  is  supported  by  some  things  that  have 
developed  in  the  course  of  our  operation  of  this  tax.  It  is  the 
opinion  of  each  member  of  the  commission  that  the  requirement  has 
undoubtedly  made  possible  the  taxation  of  some  incomes  which 
otherwise  never  would  have  been  taxed,  but  it  is  impossible  for  any 
one  of  us  to  support  this  opinion  with  very  many  facts  and  it  is 
impossible  to  state  how  many  such  incomes  have  been  brought  to 
light.  For  that  reason  we  cannot  state  with  any  degree  of  certainty 
whether  the  immense  amount  of  work,  which  the  application  of  the 
universal  filing  requires,  has  been  made  worth  while  by  the  results 
of  this  work  in  bringing  to  light  incomes  which  never  would  have 
been  taxed;  so  that  our  conclusions  on  this  particular  point  must  of 
necessity  be  largely  based  upon  personal  opinion  without  sufficient 
information  to  make  these  opinions  very  sound. 

The  returns  which  have  been  filed  during  the  past  two  years 
supply  an  ample  field  of  facts  upon  which  one  may  safely  reach  a 
conclusion  in  measuring  the  value  of  our  universal  filing  require- 
ment when  it  is  tested  on  the  grounds  that  it  would  supply  a  great 
deal  of  information  as  a  background  for  future  legislation.  During 
the  first  year  of  operation,  over  one  hundred  and  forty  thousand 
income-tax  returns  were  filed.  Of  this  number,  comparatively  few 
of  the  returns  which  were  not  in  the  income-tax  pay'ng  class  have 
sufficient  information  on  them  to  make  the  data  covering  this  group 
of  any  material  value.  Most  of  these  returns  simply  give  the  name 
and  address  of  the  individual,  together  with  sufficient  information 
to  indicate  that  no  income  tax  was  required.  On  the  grounds  of 
providing  information,  therefore,  the  requirement  for  the  universal 
filing  of  returns  is  almost  worthless.  Of  course  it  is  theoretically 
possible  to  require  each  taxpayer  to  make  out  his  tax  return  in  full 
and  to  file  it  properly,  but  as  a  practical  matter,  this  is  out  of  the 
question  because  there  are  not  enough  funds  available  to  put  such 
a  requirement  into  force.  The  group  of  returns  which  fell  in  the 
tax-paying  class,  for  the  most  part,  have  adequate  information,  but 
this  information  could  be  supplied  just  as  easily  if  only  those  who 
are  in  this  group  were  required  to  file  their  income-tax  returns. 

The  argument  that  the  filing  fee  would  materially  broaden  the 
base  of  taxation  and  would  require  the  payment  of  a  minimum  tax 
from  practically  every  adult  resident  of  the  state  can  be  supported 
by  the  facts  in  the  case.  This  requirement  has  broadened  the  tax 
base.  It  has  required  substantially  all  of  the  adult  residents  of  the 
state  to  pay  a  minimum  tax.     Of  course  there  are  delinquencies, 
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but  there  are  not  as  many  delinquencies  on  the  filing  fee  as  there 
are  at  present  in  the  payment  of  the  property  tax.  The  effective- 
ness of  the  tax  must  be  judged  in  part  on  the  basis  of  the  present 
financial  situation.  There  is  an  abundant  proof  that  this  filing  fee 
has  brought  an  interest  in  state  government  and  has  made  the  public 
"  tax-conscious,"  although  it  is  questionable  whether  there  is  any 
need  of  the  latter.  The  filing  fee  has  brought  more  public  discus- 
sion in  Utah  than  any  other  feature  of  the  act.  In  fact,  the  dollar 
filing  fee  has  loomed  in  the  public  mind  above  the  income  tax  itself. 
It  is  rather  odd,  too,  that  there  is  such  a  diversity  of  opinion  rela- 
tive to  the  merits  of  this  fee.  It  is  vigorously  attacked  by  some 
and  vigorously  defended  by  others.  There  are  some  who  insist  that 
the  principle  is  sound  and  the  fee  should  be  larger,  while  others 
with  equal  vigor  proclaim  that  the  fee  is  unsound  and  should  be 
abolished.  It  is  odd,  too,  that  the  reactions  of  the  public  are  so 
mixed  on  this  point  as  far  as  groups  or  classes  are  concerned. 

Facts  are  available  to  test  the  argument  that  the  revenue  derived 
from  the  operation  of  the  filing  fee  would  in  part  defray  the  cost 
of  operating  the  income-tax  laws,  and  would  therefore  prevent  a 
drain  on  the  general  fund  for  these  costs.  The  returns  from  the 
filing  fee  were  almost  sufficient  during  the  first  year  of  its  operation 
to  pay  for  the  cost  of  installing  the  tax  and  ?or  administering  it 
during  the  first  year  of  its  operation.  Since  the  installation  has 
been  made,  the  filing  fee  has  more  than  paid  for  operating  not  only 
the  individual  income  tax,  but  the  corporation  franchise  tax  as  well. 

The  arguments  against  the  requirement  for  the  universal  filing 
of  tax  returns  and  the  filing  fee  have  been  answered  in  part  by  the 
above  statements  of  opinion  and  fact,  but  not  completely.  Probably 
the  most  pointed  argument  against  the  universal  filing  requirement 
and  the  filing  fee  itself  is  the  cost  of  administration.  It  is  true  that 
the  filing  fee  has  provided  enough  revenue  to  operate  the  entire 
income-tax  system  of  the  state,  but  at  what  cost?  The  opponents 
of  the  filing  fee  and  the  universal  filing  requirement  have  a  power- 
ful argument  when  they  insist  that  it  costs  too  much  money  to  re- 
quire everyone  in  the  state  to  file  a  return  in  view  of  the  revenue 
which  is  derived  from  such  filing,  and  that  the  activities  of  the  tax 
commission  could  very  well  be  directed  toward  more  fruitful  fields 
instead  of  tracing  down  an  elusive  dollar  in  the  pockets  of  a  man 
who  laughs  at  the  idea  of  filling  out  an  income-tax  return.  This 
argument  is  more  potent  when  so  many  people  are  unemployed  than 
it  would  be  in  normal  times. 

Of  course  there  is  considerable  weight  to  the  argument  that  the 
dollar  filing  fee  is  not  an  income  tax  and  does  not  take  into  con- 
sideration ability  to  pay.  On  this  point  the  arguments  for  and 
against  a  poll  tax  apply. 

The  argument  directed  against  the  requirement  for  universal  filing 
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on  the  ground  that  it  is  entirely  too  cumbersome  and  not  worth 
while  has  considerable  weight,  particularly  in  a  state  like  Utah 
where  the  class  of  income-tax  payers,  under  the  exemptions  in 
vogue  in  state  income  taxes,  of  necessity  must  be  very  small.  It 
does  require  a  great  deal  of  time,  effort  and  expense  to  operate  the 
universal  filing  requirement,  but  this  again  is  a  matter  of  opinion 
which  is  based  upon  one's  general  attitude  rather  than  on  definite 
facts. 

The  combination  of  materially  reduced  incomes  and  a  property-tax 
offset  limited  to  one-third  of  the  amount  of  the  income  tax,  has  been 
responsible  for  small  revenue  returns  from  the  act.  The  imposition 
of  a  universal  filing  requirement  has  made  an  expensive  tax  to 
administer;  so  that  the  result  is  a  very  high  percentage  cost  of 
administration.  Separate  accounts  are  not  kept  on  the  individual 
income  tax  and  the  corporation  franchise  tax.  The  last  year  of 
operation  of  these  two  taxes  showed  a  total  collection  of  $349,644, 
and  a  total  cost  of  $79,522.  This  indicates  that  it  cost  twenty-two 
per  cent  of  the  total  amount  collected  to  administer  the  tax.  If  the 
imiversal  filing  requirement  were  eliminated,  this  would  materially 
cut  the  cost  of  operation;  and  if  the  offset  provision  were  elimi- 
nated, it  would  materially  increase  the  revenue.  These  two  changes 
would  probably  bring  about  a  percentage  cost  of  collection  which 
would  be  about  in  line  with  the  cost  of  collection  of  income  taxes 
in  other  stiates. 

The  corporation  franchise  tax  has  operated  with  less  public  in- 
terest than  the  individual  income  tax  act,  because  it  has  not  had  the 
same  universality  of  application.  The  total  net  effect  of  the  opera- 
tion of  these  two  acts  has  been  to  make  a  slight  reduction  in  the 
property  tax.  During  the  two  years  of  their  operation,  the  state 
general  fund  levy  has  been  reduced  from  two  and  four-tenths  mills 
to  two  and  three-tenths  mills,  and  while  the  state  district  school 
fund  rate  has  not  actually  been  reduced,  the  revenue  going  to  this 
fund  from  the  income  taxes  has  prevented  a  greater  increase  than 
otherwise  would  have  been  necessary.  The  law  requires  the  distri- 
bution of  twenty-five  dollars  per  capita  by  the  state  to  each  school 
district  of  the  state.  The  revenue  for  this  fund  comes  primarily 
from  the  property  tax.  Revenue  is  also  received  from  the  state 
school  land  interest  and  rental  fund,  and  from  the  state  income 
taxes.  The  amount  of  the  levy  which  is  required  to  be  placed  on 
property  is  determined  by  multiplying  the  school  population  by 
twenty-five  dollars,  then  subtracting  the  revenue  available  from  the 
land  fund  and  from  the  income  taxes,  and  then  determining  what 
rate  is  necessary  when  applied  against  the  total  assessed  valuation 
of  the  state  to  raise  the  remainder  of  the  amount.  In  the  face  of 
falling  assessed  values,  there  has  been  a  necessity  for  an  increase 
in  the  property-tax  rate  for  this  purpose,  although  the  amount  in 
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dollars  to  be  raised  from  the  property  tax  has  been  reduced.  Every 
dollar  of  tax  based  upon  income  has  been  used  to  reduce  the  prop- 
erty tax  by  one  dollar. 

When  the  legislature  met  in  January  of  this  year,  it  became  quite 
evident  that  it  was  necessary  to  raise  a  considerable  sum  of  revenue 
for  the  purpose  of  unemployment  relief.  After  examining  practi- 
cally every  source  of  revenue,  the  legislature  finally  passed  a  sales 
tax  which  is  levied  at  the  rate  of  two  per  cent  upon  retail  sales 
made  within  the  state.  I  shall  not  attempt  to  discuss  the  details  of 
this  tax,  because  that  will  be  taken  up  by  Mr.  Critchlow  during  the 
discussion  of  sales  taxes.  I  merely  pause  here  to  indicate  that  this 
is  an  addition  to  the  plan  of  taxation  which  was  recommended  by 
the  tax  revision  commission  and  which  was  put  into  operation  by 
the  legislature  of  1931. 

While  the  requirement  for  a  universal  filing  of  income-tax  re- 
turns accompanied  by  a  dollar  filing  fee  has  without  a  doubt  pro- 
voked the  greatest  public  interest  in  Utah  in  the  rebuilt  tax  system, 
it  is  certain  that  this  feature  is  not  the  most  important.  The 
property  tax  is  by  far  the  most  important  part  of  Utah's  revenue 
laws;  and  the  most  important  feature  of  the  property  tax  is  an 
equalized  assessment.  Assessed  values  in  Utah,  like  in  many  other 
states,  have  been  notoriously  unfair  and  unequal.  The  main  purpose 
of  the  tax-revision  program  was  to  bring  about  a  reasonable  degree 
of  equality  and  justice  in  the  operation  of  the  property  tax.  To 
this  end,  the  tax  commission  was  given  ample  authority  to  equalize 
assessed  values. 

The  constitution  was  so  amended  as  to  provide  for  a  state  tax 
commission  consisting  of  four  members,  not  more  than  two  of  whom 
should  belong  to  the  same  political  party.  The  commission  is  ap- 
pointed by  the  governor,  subject  to  confirmation  by  the  senate. 
Probably  the  most  significant  feature  of  the  amendment  to  this  sec- 
tion of  the  constitution  is  the  provision  that  the  state  tax  commission 
shall  administer  and  supervise  the  tax  laws  of  the  state.  It  shall 
assess  mines  and  public  utilities  and  adjust  and  equalize  the  valua- 
tion and  assessment  of  property  among  the  several  counties.  Within 
such  limitations  as  the  legislature  may  prescribe,  it  shall  establish 
systems  of  public  accounting,  review  proposed  bond  issues,  revise 
the  tax  levies  and  budgets  of  local  governmental  units,  and  equalize 
the  assessment  and  valuation  of  property  within  the  counties.  The 
county  boards  of  equalization  shall  adjust  and  equalize  the  valua- 
tion and  assessment  of  the  real  and  personal  property  within  their 
respective  counties,  subject  to  such  regulation  and  control  by  the 
state  tax  commission  as  may  be  prescribed  by  law. 

It  will  be  observed  from  these  excerpts  taken  from  the  amended 
constitution,  that  the  state  tax  commission  was  given  ample  author- 
ity to  be  the  actual  head  of  the  tax  system  of  the  state.     The  laws 
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which  were  passed  pursuant  to  this  constitutional  amendment  pro- 
vide ample  authority  for  the  tax  commission  to  equalize  the  valua- 
tions of  any  assessments  made  by  local  assessors.  The  commission 
may  make  an  assessment  or  a  re-assessment  on  any  property  which 
it  deems  to  be  over-assessed  or  under-assessed,  or  which  it  finds 
has  not  been  assessed.  Taxpayers  are  given  an  opportunity  to 
appeal  from  the  action  of  the  county  boards  of  equalization  to  the 
state  tax  commission  on  any  assessment  which  concerns  them. 

A  close  examination  of  the  section  of  our  constitution  dealing 
with  the  administration  of  our  tax  system  will  indicate  that  the  tax 
commission  is  given  constitutional  authority  to  administer  and 
supervise  the  tax  laws  of  the  state.  It  is  given  authority  subject  to 
legislative  limitation  and  restriction  to  control  the  issue  of  bonds 
and  of  local  budgets.  These  features  dealing  with  the  limitation  of 
public  expenditure  have  not  been  enacted  into  law,  except  insofar 
as  they  apply  to  the  issuance  of  bonds.  One  statute  governing  the 
issuance  of  bonds  provides  that  if  ten  per  cent  of  the  voters  of  any 
taxing  unit  where  it  is  proposed  to  issue  bonds  appeal  to  the  state 
tax  commission  for  a  review  of  the  proposed  bond  issue,  the  tax 
commission  will  then  examine  into  the  merits  of  the  proposed  issue 
and  make  its  findings  public.  Of  course  as  far  as  any  practical 
effect  is  concerned,  this  act  need  never  to  have  been  passed.  It  is 
an  almost  unheard-of  situation  where  ten  per  cent  of  the  voters  of 
any  district  will  become  so  interested  in  a  bond  issue  that  they 
would  appeal  to  the  state  tax  commission  for  a  review.  As  far  as 
the  practicability  of  the  control  of  public  expenditures  is  now  con- 
cerned, it  is  probable  that  the  force  of  public  opinion  is  so  great 
for  curtailed  expenditures  that  it  is  not  necessary  for  the  tax  com- 
mission to  become  involved  in  this  side  of  the  picture.  Further- 
more, the  tax  commission  has  so  much  to  do,  and  will  have  so  much 
to  do  for  some  years  to  come,  in  the  equalization  of  property  assess- 
ments through  the  various  devices  which  are  at  its  command,  that 
it  has  all  of  the  work  that  it  could  possibly  take  care  of  on  this 
side  of  the  picture  for  some  time  to  come. 

It  was  the  original  plan  of  the  commission  to  call  upon  the  legis- 
lature for  an  appropriation  to  make  a  complete  reappraisal  of  the 
state  within  a  two-year  period,  but  the  numerous  calls  upon  that 
body  for  revenue  for  relief  of  unemployment  and  the  dithculty  in 
securing  revenue  made  this  action  on  the  part  of  the  tax  commis- 
sion seem  inadvisable.  We  therefore  decided  to  go  ahead  with  our 
plans  for  reappraising  the  state  upon  a  modest  scale,  and  to  work 
it  out  over  a  period  of  years.  The  commission  has  developed 
means  of  appraising  buildings  based  largely  upon  the  work  of  Mr. 
John  A.  Zangerle,  who  has  been  a  pioneer  in  this  field.  The  com- 
mission has  a  corps  of  capable  engineers  who  have  had  experience 
in  building  construction.     These  men  are  cooperating  with  county 
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assessors  in  making  assessments  of  buildings  upon  a  uniform  basis. 
By  the  time  that  the  assessment  books  are  made  up  next  year,  it  is 
anticipated  that  we  shall  have  completed  the  reappraisal  of  buildings 
in  ten  counties  out  of  the  twenty-nine  in  the  state.  In  addition  to 
this,  we  have  completed  for  next  year's  assessment,  complete  re- 
appraisal of  the  buildings  in  Ogden  City,  next  to  the  largest  city  in 
the  state.  The  results  of  these  reappraisals  have  been  very  interest- 
ing to  us.  In  one  small  county  it  was  found  that  the  net  result  of 
the  reappraisal  brought  about  an  increase  of  approximately  seven- 
teen per  cent  in  the  total  assessed  valuation  of  all  buildings  in  the 
county.  But  the  unique  thing  about  the  result  is  the  fact  that  while 
there  was  this  increase  in  the  total,  there  were  more  buildings  that 
were  reduced  in  value  than  increased.  This  shows  quite  clearly 
that  the  finer  buildings  as  a  rule  were  under-assessed  and  the  poorer 
structures  were  over-assessed;  illustrating  an  age-old  weakness  of 
the  assessor. 

In  addition  to  the  reappraisal  of  buildings,  we  are  conducting  a 
reappraisal  of  farm  land  and  city  real  estate.  Through  the  co- 
operation of  the  Ogden  City  Real  Estate  Board,  we  have  made  a 
complete  reappraisal  of  all  real  estate  in  Ogden  City  for  next  year's 
assessment;  so  that  in  Ogden  we  shall  have  a  complete  reappraisal 
of  all  real  estate  and  improvements  for  next  year's  assessment. 

While  the  law  gives  the  commission  ample  authority  to  make 
reassessments  under  its  own  initiative  and  without  consideration  of 
the  local  assessor  or  county  board  of  equalization,  the  commission 
has  hesitated  to  operate  in  an  arbitrary  manner,  and  has  conducted 
its  reassessment  in  cooperation  with  county  officials.  After  the  first 
two  or  three  counties  were  reassessed,  we  had  so  many  requests 
from  assessors  and  county  boards  of  equalization  in  other  counties 
to  make  reassessments,  that  we  have  not  been  able  to  fulfill  all  of 
the  demands  which  were  made. 

Prior  to  the  creation  of  the  tax  commission,  various  state  special 
taxes  were  administered  by  different  departments  of  state  without 
any  coordination  in  the  administration  or  the  enforcement  of  the 
law  and  without  any  uniform  accounting  system,  so  that  it  was  diffi- 
cult and  at  times  practically  impossible  to  find  out  what  the  financial 
status  of  the  state  was  at  any  one  date.  Upon  completion  of  the 
program  for  the  unification  of  the  state's  system  of  taxation  in  one 
department,  all  of  the  special  taxes  were  turned  over  to  the  stale 
tax  commission  for  administration.  The  combination  of  these  ad- 
ministrative problems  in  one  office  has  operated  better  than  was 
ant-cipated.  It  is  surprising  how  the  administration  of  two  or  more 
seemingly  unrelated  taxes  actually  works  together  in  the  interest  of 
efficiency  and  economy.  When  the  commission  sends  a  representa- 
tive to  a  remote  section  of -the  state  to  handle  income-tax  matters. 
he  can  on  the  same  trip   examine   into  the  question   of   sales-tax 
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licenses,  the  operation  of  the  cigarette  tax,  and  can  check  on  auto- 
mobile registrations,  to  say  nothing  of  examining  into  the  adminis- 
trative problems  of  the  other  special  taxes. 

It  became  quite  apparent  when  the  commission  commenced  the 
administration  of  the  cigarette  tax  that  the  law  governing  the 
operation  of  this  tax  was  not  drawn  in  such  a  way  as  to  make  for 
maximum  efficiency,  and  it  was  quite  apparent  that  a  great  deal  of 
revenue  was  being  lost  through  failure  to  collect  the  tax  properly. 
The  commission  recommended  to  the  special  session  of  the  legis- 
lature which  met  in  July  that  the  law  be  amended  so  as  to  provide 
for  collection  of  a  tax  on  the  first  sale  and  to  provide  sufficient 
teeth  to  make  it  possible  to  administer  with  a  reasonable  degree  of 
efficiency.  The  act  which  the  commission  recommended  follows 
very  largely  the  law  now  in  effect  in  South  Carolina.  It  was 
passed  shortly  before  the  conclusion  of  the  special  session  and  be- 
came effective  August  5.  It  is  interesting  to  note  that  the  cigarette- 
tax  collections  since  the  day  that  this  became  effective  have  almost 
doubled  the  collections  during  the  time  immediately  preceding  the 
efifective  date  of  the  act.  While  it  is  not  hoped  that  such  a  record 
can  be  made  in  the  operation  of  some  of  the  other  taxes,  we  are 
firmly  convinced  that  the  operation  of  the  entire  tax  system  of  the 
state  through  one  administrative  body  will  materially  improve  the 
administration  of  our  revenue  laws. 

The  title  of  this  discussion  indicates  that  Utah's  tax  system  is 
still  in  the  rebuilding  process.  This  is  quite  true,  and  it  is  probable 
that  material  improvement  will  be  made  in  the  near  future.  One 
of  the  particular  problems  which  must  of  necessity  require  some 
recommendation  from  the  tax  commission  and  action  by  the  next 
session  of  the  legislature  involves  the  amount  collected  from  the 
taxes  based  upon  income  and  the  cost  of  administering  these  taxes. 
Under  the  present  circumstances,  the  percentage  cost  of  adminis- 
tration as  compared  with  the  collections  is  entirely  too  high  and 
cannot  be  justified  in  a  sound  tax  system.  I  am  confident  that  the 
income  taxes  can  be  so  revised  as  to  bring  about  a  consistent  yield 
and  a  consistent  cost  of  administration.  With  the  experience  of  the 
past  two  years,  it  will  be  possible  to  devise  such  income  taxes.  In 
this  connection  it  is  no  more  difficult  to  plan  a  sound  tax  where  the 
necessary  background  of  information  is  available,  than  it  is  for  an 
architect  to  plan  a  structure  upon  a  known  foundation  which  will 
meet  all  of  the  stresses  and  strains  that  can  reasonably  be  expected. 
The  experience  of  the  last  few  years  provides  this  foundation  for 
future  development  of  our  income  taxes.  Of  course,  it  did  not  take 
actual  experimentation  to  indicate  that  the  income-tax  system  of 
Utah  would  be  very  expensive  to  operate.  A  casual  perusal  of  the 
income-tax  laws  by  one  who  is  experienced  in  administration  would 
indicate  this  very  clearly,  and  at  the  time  that  the  measures  were 
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passed,  it  was  known  that  they  would  be  very  costly  to  operate. 
But  such  predictions  made  beforehand  do  not  have  the  force  and 
efifect  in  the  public  mind  that  actual  experience  brings.  We  have 
had  the  experience  and  the  facts  are  now  before  us.  The  force  of 
these  facts  will  be  far  more  effective  in  future  legislation  than  the 
predictions  concerning  them  which  were  made  at  the  time  that  the 
acts  were  passed  on. 

Chairman  Long:  I  think  Mr.  Hammond  has  given  us  a  very 
splendid  summary  of  the  situation  in  Utah.  As  the  program  indi- 
cates, there  is  now  an  open  period  for  discussion,  but  I  think 
perhaps  it  would  be  well  to  say  that  there  is  a  limited  time,  for  the 
reason  that  I  am  informed  by  the  secretary  that  the  news  reel  will 
be  taken  at  noon,  and  perhaps  I  should  ask  now  the  secretary  to 
make  a  definite  announcement  as  to  where  it  is  going  to  be,  and 
whether  or  not  you  gentlemen  will  of  necessity  be  required  to 
have  a  make-up. 

W.  G.  Query  :  I  have  two  other  announcements  I  wish  to  make. 

In  behalf  of  the  resolutions  committee  I  have  been  requested  to 
ask  that  the  delegations  of  those  states  which  have  not  selected  a 
member  of  the  resolutions  committee,  please  get  together  and  have 
the  name  ready  by  this  afternoon.  Only  ten  states  out  of  thirty-two 
states  represented  here  have  selected  members  of  the  resolutions 
committee. 

I  wish  to  repeat  the  announcement  that  the  news  reel  will  be 
taken  at  12  o'clock  sharp  in  the  garden  of  the  hotel. 

A  Spanish  dinner  will  be  served  at  6  o'clock,  also  in  the  garden. 

The  banquet  will  be  held  tomorrow  evening,  Wednesday,  and 
tickets  are  on  sale  at  the  registration  desk.  I  wish  to  say  that  it  is 
a  dinner  session  at  which  certain  papers  and  talks  will  be  presented, 
in  keeping  with  our  regular  program.  Please  purchase  tickets  or 
make  reservations  so  the  hotel  authorities  may  know  for  how  many 
to  prepare. 

There  are  thirty-two  states  represented  and  a  little  over  three 
hundred  delegates  have  enrolled  at  this  time.  We  find  that  some 
of  the  delegates  have  not  registered.  We  would  like  to  have  them 
call  at  the  desk  and  register. 

Chairman  Long:  Mr.  Vandegrift  of  California  has  a  resolu- 
tion. The  resolutions,  as  I  understand,  are,  under  the  rules,  to  be 
read  to  the  conference  and  referred  without  debate  to  the  resolu- 
tions committee.  Please  come  forward  so  that  the  group  can  see 
you.  Permission  is  graciously  and  freely  and  liberally  granted  you 
to  read  it. 

RoLLAND  S.  Vandegrift  (California)  :  Resolved,  That  the  com- 
mittee appointed  to  study  and  report  on  the  control  of  public  ex- 
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penditures  be  continued,  and  that  the  president  and  secretary  of  the 
National  Tax  Association,  in  consultation  with  the  chairman  of  the 
committee,  be  authorized  to  provide  the  cooperation  of  other  agen- 
cies which  may  be  working  along  similar  lines. 

A  second  resolution : 

Resolved,  That  the  executive  committee  of  the  National  Tax 
Association  be  authorized  to  solicit  contributions  for  the  support  of 
the  investigations  to  be  undertaken  by  the  committee  on  the  control 
of  expenditures,  and  for  defraying  the  necessary  traveling  expenses 
of  the  committee  members  in  attending  duly  called  meetings  of  the 
committee. 

Chairman  Long:  The  resolutions  are  referred  without  debate 
to  the  resolutions  committee. 

Senator  Sullivan  of  Minnesota  wishes  to  make  a  statement. 

G.  H.  Sullivan  (Minnesota)  :  I  wish  to  make  an  announcement, 
Mr.  Chairman,  that  at  the  close  of  the  session  this  afternoon  all 
delegates  who  are  interested  in  the  subject  of  state  taxation  of  the 
national  banks  will  assemble  for  a  meeting  in  Room  203  in  this 
hotel,  which  is  on  this  floor,  right  down  the  corridor.  All  those 
interested  in  that  subject  will  please  meet  there  promptly  after  the 
close  of  the  afternoon  session. 

I  thank  you,  Mr.  Chairman. 

Franklin  S.  Edmonds  :  Mr.  Chairman,  I  desire  to  offer  two 
resolutions,  and  to  suggest  to  the  members  of  the  conference  who 
have  resolutions  to  present  them  this  afternoon  so  that  our  reso- 
lutions committee  may  have  abundant  work  to  do. 

Resolved,  That  the  National  Tax  Association  be  requested  to 
appoint  a  committee  on  uniformity  in  state-taxing  legislation,  with 
authority  to  suggest  to  the  state-taxing  authorities  such  taxing 
measures  as  have  been  or  may  be  endorsed  by  the  Association. 

Second : 

Resolved,  That  the  National  Tax  Association  be  requested  to 
appoint  a  committee  to  consider  the  fiscal  relationships  of  the  fed- 
eral and  state  governments,  with  authority  to  confer  with  other 
agencies  working  in  this  field,  and  to  report  its  recommendations 
and  findings  at  the  next  tax  conference. 

Chairman  Long:  Referred  without  debate  to  the  resolutions 
committee.     Any  other  resolutions  to  be  presented? 

(No  response) 

Chairman  Long:  If  not,  we  can  proceed  with  the  discussion 
of  these  papers,  which  were  so  splendid  this  morning.  There  is  no 
particular  order  in  which  they  should  be  taken  up. 
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Mr.  Snell's  paper  was  the  first  one,  in  respect  to  taxation  in 
Arizona,  and  then  Mr.  Kuzell  read  Mr.  Tally's  paper  on  the  taxa- 
tion of  mines,  and  lastly,  Mr.  Hammond  spoke  of  the  rebuilding  of 
the  Utah  tax  system. 

Is  there  any  one  who  wants  to  ask  any  questions  of  the  speakers, 
or  start  any  discussion  in  respect  to  those  papers? 

Fraxklin  S.  Edmonds:  I  would  like  to  ask  Mr.  Snell  two 
questions;  the  first,  for  the  enlightenment  of  those  of  us  who  come 
from  the  East:  What  is  the  population  of  Arizona?  Second,  what 
is  the  cost  of  state  government  and  local  government,  and  does  the 
$4,000,000  of  general  property  tax,  to  which  you  referred,  cover 
the  local  government  feature  of  the  general  property  tax  as  well  as 
the  state  feature? 

F.  L.  Snell,  Jr.  :  I  will  try  to  answer  in  the  order  in  which  you 
ask  the  questions.  When  you  ask  about  the  population  of  Arizona, 
that  it  rather  a  difficult  question,  because  we  have  a  lot  of  Indians, 
and  we  have  a  lot  of  Mexicans.  When  we  talk  about  the  real  popu- 
lation of  Arizona,  so  far  as  taxpayers  are  concerned,  I  think  we 
should  take  about  300,000  as  that  population,  perhaps  a  little  less 
than  that,  but  that  is  conservative. 

As  far  as  the  $4,000,000  about  which  I  spoke  a  moment  ago, 
that  only  pertained  to  state  government.  The  total  appropriation 
for  this  year  was  in  the  neighborhood  of  $9,000,000  for  two  years. 
That  is  about  four  and  one-half  millions  a  year. 

There  are  some  other  charges  that  must  be  added  to  that,  which 
brings  it  up  to  about  five  and  one-half  millions.  By  deducting 
anticipated  revenue  from  various  sources  you  again  return  to  about 
four  and  one-quarter  million  dollars,  as  I  recall. 

The  total  cost  of  state  and  local  government  I  am  not  prepared 
at  this  time  to  give,  because  I  do  not  think  that  has  been  compiled. 
Incidentally  I  have  asked  the  same  question  as  to  the  period  about 
which  we  are  now  talking,  1933  and  1934.  I  can  definitely  say  that 
the  figure  I  mentioned  is  only  to  state  government. 

Franklin  S.  Edmonds:  Then  what  proportion  of  the  general 
property  tax  comes  from  mining  properties  ? 

Frank  L.  Snell,  Jr.:  I  presume  Mr.  Kuzell  can  help  us  on  that. 
I  am  not  absolutely  certain  of  that  figure.  I  am  sure  his  figure 
would  be  more  accurate. 

C.  R.  Kuzell  :  Thanks.  My  recollection  is  that  the  total  assessed 
valuation  of  all  property  in  the  state  is  about  $375,000,000.  Of 
that,  the  assessment  upon  the  mines  is  something  a  little  less  than 
$100,000,000.  I  believe  that  the  history  of  the  past  few  years  would 
show  that  the  valuation  of  the  mines  was  probably  55  per  cent  of 
the  total  valuation  of  the  state,  whereas  in  about  1920  we  had  in 
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this  state  something  hke  seventy  producing  copper  mines.    I  believe 
in  the  last  year  the  number  actually  producing  was  about  three. 

Ray  L.  Rilf.y  (California)  :  In  the  various  court  decisions  of 
Arizona  has  the  capitalization  of  production  been  taken  into  account 
in  the  valuation  of  mines  as  a  factor  of  value;  in  other  words,  the 
severance  feature  of  the  tax? 

Frank  L.  Snell,  Jr.  :  I  believe  that  was  at  one  time  the  method 
of  arriving  at  a  valuation. 

RayX.  Riley:  That  has  been  discarded  here? 

Frank  L.  Snell,  Jr.  :  Discarded. 

Ray  L.  Riley  :  By  court  decisions  ? 

Frank  L.  Snell,  Jr.:  I  cannot  really  answer  why  it  was. 

Ray  L.  Riley:  It  does  not  make  any  difference  whether  you  call 
it  a  severance  tax,  but  one  method  of  arriving  at  value  is  capitaliza- 
tion of  production. 

Chairman  Long:  Keep  your  questions  and  answers  clear,  so 
that  we  may  have  the  benefit  of  the  discussion,  and  others  keep  as 
quiet  as  possible. 

Philip  Zoercher  (Indiana)  :  I  would  like  to  ask  Mr.  Snell  a 
question.  In  view  of  the  provisions  of  Section  5219,  how  could 
you  assess  your  intangibles  at  the  rate  of  one  dollar  a  thousand  or 
two  dollars  a  thousand,  and  then  the  capital  stock  of  the  bank  twelve 
dollars  a  thousand? 

Frank  L.  Snell,  Jr.  :  I  might  say  to  you  that  was  one  of  the 
grounds  upon  which  our  trial  court  held  the  act  unconstitutional. 
At  many  sessions  I  attended,  the  argument  was,  and  the  act  provides 
that  the  twelve  dollars  I  mentioned  a  moment  ago  was  in  lieu  of  all 
other  taxes  on  those  institutions.  The  act  was  declared  unconstitu- 
tional, and  included  therein  were  the  grounds  you  just  mentioned. 

Philip  Zoercher:  Wasn't  the  two  and  one-half  dollars  all  the 
tax  that  was  levied  upon  that  class  of  intangible  property? 

Frank  L.  Snell,  Jr.:  Yes;  but  the  twelve  dollars  on  the  stock 
was  also  a  tax  on  the  business,  and  excluded  that  business  from 
income  tax.  There  wias  no  income  tax  assessed  against  that  par- 
ticular group  of  industries.  In  other  words,  banks,  loan  associa- 
tions, etc. 

E.  R.  Hall  (Arizona  Taxpayers  Association;  :  Would  it  not  be 
possible,  iMr.  Kuzell,  under  that  valuation  of  mines,  or  that  system, 
for  a  mine  to  develop  without  ever  having  any  ore  reserves  of  any 
kind?    In  other  words,  it  would  not  be  possible  to  develop  a  mine, 
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whether  or  not  it  would  be  the  right  way  to  develop  it,  to  have  a 
production  of  two  million  dollars  a  year  and  only  have  one  million 
dollars  of  ore  in  reserve,  or  blocked  out,  in  other  words. 

Frank  L.  Snell,  Jr.:  As  I  understand  your  question,  the  ore 
reserve  blocked  out  ahead  would  only  be  a  half  year  of  operation. 
It  is  absolutely  impossible  in  copper  mining;  and  whether  it  is  or 
whether  it  is  not  practical,  in  all  large  mines  in  the  state  the  ore  is 
blocked  out  for  many  years  ahead,  and  if  any  additional  ore  should 
be  developed,  it  would  add  to  the  life  of  the  mine,  which  was  already 
predictable  to  such  sufficient  extent  that  it  would  have  very  little 
influence,  if  any,  on  the  discount  factor. 

E.  R.  Hall  :  What  I  meant  was — we  know  that  the  copper  mines 
as  a  rule  have  developed  their  ore  bodies,  and  they  know  the  extent 
of  them,  but  it  would  not  be  possible,  especially  in  a  gold  mine  or 
a  copper  mine  of  a  lode  nature  to  simply  sink  a  shaft  down  there 
and  never  carry  much  ore  in  reserve  there.  In  other  words,  you 
could  possibly  get  a  rich  mine  to  have  a  million-dollar  production 
and  never  have  one-half  a  million  dollars  in  reserve. 

Frank  L.  Snell,  Jr.:  Such  things  have  been  known  in  gold 
mines — that  is  a  rare  case — that  the  reserve  may  only  be  a  few  days 
or  a  few  months  ahead  of  mining  operations.  Those  are  extremely 
pocketed  deposits,  and  that  condition  is  rare.  It  does  not  pertain 
to  the  class  of  mines  which  I  have  been  discussing. 

BuRDETT  Smith  (Utah)  :  I  would  like  to  ask  Mr.  Snell  whether 
the  sales  tax  applies  to  farm  produce  in  any  way,  especially  that 
which  is  shipped  out. 

Frank  L.  Snell,  Jr.:  You  mean  shipped  out  of  the  state? 

BuRDETT  Smith  :  Yes. 

Frank  L.  Snell,  Jr.:  If  it  goes  immediately  into  interstate 
commerce,  no.  If  it  is  sold  within  the  state  and  does  not  enter 
interstate  commerce,  it  is.  There  is  no  exception  to  farm  produce. 
Whether  that  could  be  enforced  or  not  is  another  problem,  because 
many  of  those  sales  would  be  small  and  hard  to  trace,  more  difficult 
than  in  the  case  of  a  merchant.  Nevertheless,  there  is  no  exemption 
in  the  act  itself.  If  it  were  to  enter  interstate  commerce  imme- 
diately, however,  there  would  be  no  tax  upon  it.  Does  that  answer 
your  question? 

BuRDETT  Smith  :  Yes. 

E.  R.  Hall:  Our  law  prohibits  the  taxation  of  farm  produce. 

Frank  L.  Snell,  Jr.:  I  think  I  should  qualify  my  answer  by 
saying  if  it  is  sold  on  resale,  there  is  no  tax. 

Burdett  Smith  :  In  that  case  the  ultimate  consumer  would  pay. 
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Frank  L.  Snell,  Jr.  :  That  is  the  only  place  the  tax  appears, 
except  for  that  manufacturers'  tax  I  mentioned  a  while  ago.  The 
only  place  there  is  a  tax  levied  is  upon  the  resale  sale,  of  one  and 
one-half  per  cent.  If  your  farmer  sells  to  a  merchant,  that  is  a 
wholesale  sale,  and  not  subject  to  tax,  whether  farm  produce  or 
any  other  produce. 

In  answer  to  Mr.  Hall,  I  would  say  if  the  farmer  sells  at  retail 
he  would  be  subject  to  the  one  and  one-half  per  cent.  I  think  that 
has  been  the  aittitude  of  the  commission. 

G.  A.  Critchlow^  (Utah)  :  Does  the  Arizona  sales  tax,  as  a 
privilege  tax  for  doing  bi:siness,  apply  to  the  casual  sale  of  the 
established  merchant? 

Frank  L.  Snell,  Jr.:  I  want  to  qualify  that  again:  Not  the 
merchant  necessarily,  but  those  engaged  in  business ;  not  a  casual 
sale. 

Chairman  Long:  Professor  Lutz  of  Princeton. 

Harley  L.  Lutz  :  What  I  have  to  say  bears  on  the  second  paper 
read,  and  not  in  any  sense  as  a  comment  or  criticism  upon  the 
technique  of  mine  valuation  as  such,  except  to  point  out  that  the 
paper  obviously  referred  to  those  types  of  mining  which  involve 
ascertainable  ore  bodies  and  not,  as  Mr.  Hall  suggested,  the  un- 
certain or  unascertainable  type  of  ore  bodies,  such  as  you  find  in 
many  types  of  silver  mining  and  perhaps  gold  mining  also. 

But,  the  principal  point  I  wanted  to  make  is  by  way  of  comment 
on  certain  implications  in  the  paper,  which  involve  the  general 
theory  and  practice  of  taxation  rather  than  its  particular  applica- 
tion to  the  specific  problem  of  mine  taxation. 

As  I  listened  to  the  paper  I  got  what  seemed  to  me  the  drift  of 
argument  in  favor  of  the  basing  of  taxation  upon  so-called  ability 
to  pay.  I  rise  to  point  out  that  practically  speaking,  so  far  as  gov- 
ernment is  concerned,  we  cannot  limit  the  application  of  the  tax'.ng 
power  simply  to  an  ability-to-pay  basis.  Whether  it  is  a  mine  or  an 
industry  of  any  other  sort,  or  whether  it  is  a  farm,  or  what  you 
please,  it  seems  to  me  perfectly  obvious  that  the  cost  of  government 
cannot  be  assessed  simply  upon  those  concerns  which  happen  at  the 
moment  to  be  making  a  profit.  In  other  words,  we  must  recognize 
that  there  is  a  considerable  place  for  the  application  of  the  so-called 
benefit  theory  of  taxation,  without  attempting  to  demonstrate  the 
particular  amount  or  degree  of  benefit  which  any  particular  indi- 
vidual may  happen  to  be  receiving  from  the  government.  It  should 
appear  obvious  enough,  I  think,  that  we  cannot  limit  the  tax  base 
at  any  particular  time  simply  to  those  concerns  or  individuals  which 
happen  to  be  making  a  profit.  The  costs  of  government  are  incurred, 
the  services  of  government  are  conferred  upon  those  who  are  hold- 
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ing  property  at  a  loss  and  who  are  doing  business  at  a  loss.  Very 
often  a  bankrupt  concern  is  one  which  is  causing  a  larger  outlay 
on  the  part  of  government  than  the  prosperous  concern.  They  are 
in  the  courts  more  frequently.  They  have  fire  hazards  which  are 
for  moral  reasons  greater  than  those  of  the  prosperous  concerns. 
There  are  police  and  other  services  conferred  upon  them  by  govern- 
ment just  as  generously  as  if  they  were  making  large  and  handsome 
profits. 

I  wanted  to  register  at  this  time  my  dissent  from  what  seems  to 
be  creeping  into  our  tax  practices,  and  perhaps  into  the  decisions 
of  the  courts  themselves,  this  notion  that  we  must  always  under  all 
circumstances  restrict  the  tax  base  simply  to  those  concerns  and 
activities  which  at  the  moment  are  showing  a  profit  or  which  in 
the  near  future  may  be  expected  to  show  a  profit.  The  costs  of 
government  may  become  one  of  the  basic  carrying  charges ;  and 
whether  there  is  a  profit  or  not,  it  seems  to  me  that  we  have  to 
take,  in  some  fashion  or  other,  the  benefits  of  government  into 
account  in  our  appraisal.  I  recognize  that  it  all  comes  back  in  the 
end  to  the  exercise  of  very  careful  and  wise,  reasonable  and  equi- 
table judgment  on  the  part  of  the  assessing  bodies  operating  under 
a  tax  law,  which  will  permit  the  application  of  those  lofty  prin- 
ciples in  determining  the  tax  obligation. 

I  am  not  certain  that  the  paper  as  it  is  prepared  fully  intended 
to  convey  that  impression.  I  seemed  to  catch  it^,  therefore  I  rise  at 
this  time  to  register  dissent  against  what  appears  to  me  to  be  a  very 
unfortunate  and  unwise  tendency  of  legislation  and  in  court  de- 
cisions in  the  direction  of  ability  as  the  prime  element  in  deter- 
mining tax  obligation. 

Howard  Cornick  (Arizona)  :  If  I  understand  Mr.  Kuzell's 
paper,  I  think  the  suggestions  as  made,  as  regards  ability  to  pay, 
have  been  misinterpreted.  As  I  understood  the  paper,  the  require- 
ment was  based  on  the  value  of  the  ownership,  the  value  of  the 
property,  and  the  quotation  or  terminology  was  that  as  stated  by 
some  authorities,  and  was  called  ability  to  pay. 

There  is  another  point,  too.  The  benefit  of  government  is  not 
the  gauge  of  requirement  to  pay  in  taxes.  If  that  were  true,  then 
the  pauper  would  have  to  pay  no  taxes,  the  man  of  little  means 
would  pay  nothing,  while  the  man  of  great  means  or  of  great  pro- 
duction would  pay  not  according  to  any  uniform  rule,  not  based 
upon  any  method  of  calculation,  but  based  upon  what  somebody 
thought  that  person  was  receiving  by  way  of  benefit  of  government. 

The  man  way  out  on  the  hills  with  a  mine,  who  would  have  to 
guard  himself  and  protect  himself,  would  pay  nothing,  while  the 
man  in  the  city  who  had  the  benefit  of  policing  would  pay  some- 
thing. 
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There  is  another  point,  too,  it  seems  to  me,  with  regard  to  the 
valuation  of  mines.  The  chairman  spoke  of  waning  mines,  of  de- 
creasing value,  and  apparently  with  the  idea  that  because  the  prop- 
erty is  being  exhausted,  and  the  future  will  see  a  less  value,  there 
should  be  a  higher  rate  now,  or  a  higher  valuation  now,  during  the 
life  of  the  mine.  That  may  be  true  with  regard  to  those  mines 
which  are  capable  of  exact  measurement.  The  coal  mines  in  Penn- 
sylvania may  be  measured  and  their  area  determined;  their  exact 
tonnage  may  be  arrived  at.  Before  a  man  starts  a  mine  in  Penn- 
sylvania, or  before  he  begins  to  mill  his  timber,  he  knows  exactly 
what  he  has;  he  knows  how  far  he  has  to  go;  he  can  figure  his 
taxes  and  his  other  expenses,  along  with  his  expected  costs,  definite, 
because  he  can  apply  them  to  a  definite  fixed  tonnage. 

In  Arizona  when  a  man  starts  looking  for  a  mine,  he  has  no 
layer  of  coal  to  go  by.  He  goes  out  in  the  hills  and  finds  what 
looks  like  a  prospect.  He  puts  down  a  shaft,  he  drills,  he  explores 
as  best  he  can,  and  he  starts  his  operation.  He  gets  down  some- 
where and  strikes  a  fault  that  cuts  him  off,  as  has  happened  in  this 
country  many  times. 

Now,  one  point  that  should  be  taken  into  consideration  is  the  fact 
that  his  hazard  of  discovery  is  not  to  be  considered  when  you  are 
figuring  on  milling  timber  or  digging  coal  out  of  a  flat  layer. 
I  just  wanted  to  make  those  points. 

One  other  point  is  this,  nothing  could  be  truer  than  the  propo- 
sition that  the  lack  of  opportunity  to  make  a  current  profit  should 
not  depreciate  the  value  of  the  property.  I  might  point  out  the  fact 
that  in  this  country  farms  are  valued  at  a  very  low  figure  because 
today  those  farms  cannot  make  a  profit. 

Now,  that  does  not  apply  to  the  mines  of  this  state;  never  has, 
and  probably  never  will. 

R.  F.  AsPLUND  (New  Mexico)  :  I  would  just  like  to  ask  a  ques- 
tion, whether  or  not,  considering  the  depleted  values,  it  would  not 
be  wise  if  we  could  divide  the  tax  on  such  property  as  mines,  and 
have  part  of  the  tax  only  go  to  the  current  expenses  of  government 
and  have  part  of  the  tax  go  into  a  permanent  fund.  It  seems  to  me 
that  under  the  present  depressed  condition  of  mining,  in  such  states 
as  Arizona  and  New  Mexico,  it  would  be  desirable  if  we  would 
not  have  to  tax  them  so  heavily  as  we  have  taxed  them,  during  the 
period  of  depression,  but  that  we  would  have  accumulated  a  capital 
asset  upon  which  the  state  could  realize  an  income.  Here  we  have 
a  state  that  has  lost  half  of  its  valuation  largely  through  the  depre- 
ciation of  the  taxable  value  of  its  mines  and  has  nothing  to  replace 
that  value  for  current  operation  of  government. 

We  have  in  a  limited  way  the  same  thing  in  New  Mexico.  If 
there  were  a  tax  which  the  mines  could  bear  in  prosperity,  the 
revenue  of  which  could  be  accumulated  to  replace  the  inevitable 
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loss  that  would  come  from  depletion  of  mine  values,  it  seems  to  me 
we  would  be  playing  a  safer  game. 

Chairman  Long:  Incidentally  that  is  an  extremely  interesting 
suggestion  to  me,  because  for  a  long  period  it  has  been  the  thought 
of  some  that  such  exactions  as  death  taxes  and  inheritance  taxes, 
on  properties  accumulated  over  a  period  of  years,  presumably  under 
the  protection  of  government,  and  which  itself  takes  any  part  of  the 
body  of  the  property  passing  to  those  who  are  the  beneficiaries  of 
the  decedent,  should  be  used  for  permanent  capital  things  instead 
of  current  revenue. 

I  assume  also,  in  respect  to  mines,  the  same  situation  might  be 
true  as  is  found  in  some  of  the  eastern  states  where  properties,  if 
they  can  be  held  by  persons  financially  capable  of  holding  them, 
could  have  had  the  value  extracted  from  the  ground  at  any  time 
when  it  would  have  brought  a  greater  figure  than  is  being  brought 
in  many  instances. 

I  assume  many  mines  in  the  West  have  been  depleted  of  their 
ore  at  a  time  when  it  was  the  least  profitable  to  dispose  of  that 
particular  ore,  but  that  persons  owning  them  were  compelled  to 
dispose  of  the  product  because  of  financial  inability  to  carry  the 
property  to  a  point  where  it  would  be  salable  at  the  highest  figure. 

That,  incidentally,  is  a  part  of  the  subject  which  I  hoped  would 
be  rather  thoroughly  discussed,  because  we  in  the  East,  I  know, 
have  sometimes  wondered  what  was  going  to  happen  to  many  of 
these  western  states  which  have  taken  out  their  deposits  of  ore, 
whether  lead,  silver,  copper,  gold,  or  what  not,  and  then  merely 
leaving  a  scrap-pile,  or  whatever  it  is  that  you  call  it,  at  the  mouth 
of  the  mine  for  future  generations,  and  using  the  money  which 
would  be  received  by  way  of  taxation,  either  a  severance  tax  or  a 
tax  on  profits,  or  what  not,  for  current  needs. 

H.  D.  Hill  (New  Mexico)  :  I  would  like  to  ask  Mr.  Kuzell  a 
question.  When  your  mining  property  is  assessed,  and  you  have 
your  ore  blocked  out,  do  they  assess  the  actual  value  of  that  ore 
body,  or  do  they  assess  your  machinery?  For  instance,  assume  you 
have  $500,000  worth  of  ore  blocked  out;  are  you  assessed  on  the 
potential  value  of  that  ore  ? 

C.  R.  Kuzell  :  We  are  assessed  not  only  for  the  value  of  the 
plant  and  equipment,  but  also  with  the  amount  of  proven  ore  in 
the  reserve,  the  value  which  will  be  derived  from  it  in  the  future, 
also  on  the  amount  of  probable  ore  predicted,  within  reason,  by 
knowledge  of  the  geology  of  the  particular  mine,  the  lode  forma- 
tions, the  history  of  adjacent  mines  in  the  same  district,  and  also 
based  on  the  experience  of  similar  mines  in  other  districts;  so,  the 
valuation  is  intended  to  include  not  only  the  value  of  the  plant 
and  equipment,  machinery  and  buildings,  and  such  real  estate  as 


84  NATIONAL  TAN  ASSOCIATION 

the  company  may  have,  but  also  the  value  of  the  ore  in  place, 
actually  blocked  out,  plus  the  probable  ore  based  on  the  best  pre- 
diction that  an  engineer  can  make. 

H.  D.  Hill:  Do  you  have  a  mine  examiner  who  comes  and 
fixes  the  value  of  your  property? 

C.  R.  Kuzell:  We  do  not.  That  has  been  the  trouble,  as  was 
explained  in  the  paper  which  I  read.  The  method  which  has  been 
used  has  never  been  disclosed.  Due  to  repeated  litigation  in  the 
courts,  the  method  which  I  described  as  approved  by  the  supreme 
court  of  this  state  has  in  every  case  taken  into  consideration  the 
plant,  equipment,  proven  ore,  the  probable  ore,  by  sworn  testimony 
of  witnesses  for  both  the  state  and  the  mining  company,  and  has 
always  resulted  in  a  much  lower  valuation,  when  the  court  got  to 
considering  the  merits  of  the  case,  than  the  valuation  set  by  the 
commission,  proving  beyond  a  doubt  that  whatever  the  method  used 
by  the  commission,  it  was  wrong. 

H.  D.  Hill:  Do  they  assess  you  on  the  basis  of  100  per  cent  or 
60  per  cent,  or  what,  of  the  actual  value  of  your  property  in  this 
state  ? 

C.  R.  Kuzell  :  It  still  remains  a  secret. 

In  answer  to  the  excellent  comments  of  Professor  Lutz :  The 
sense  in  which  "  ability  to  pay  "  was  used  in  the  paper  was  synon- 
ymous with  a  determination  of  the  property,  or  ability  of  the 
property,  to  redeem  the  investment  and  also  to  pay  a  return  com- 
mensurate with  the  risk. 

Suppose  I  make  a  loan  to  you :  I  expect  you  to  return  my  money 
to  me  at  the  end  of  the  period  of  the  loan.  So  it  is  with  the  min- 
ing investment  or  any  other  investment.  The  capital  must  be  pre- 
served, must  be  redeemed.  If  I  am  making  a  loan  to  you,  and 
you  are  a  good  risk,  I  may  charge  you  six  per  cent;  if  you  are 
not  a  good  risk,  I  may  want  ten  or  twelve  per  cent.  So  it  is  with 
any  investment.  If  I  put  my  money  in  the  bank,  I  expect  four  per 
cent.  If  I  put  it  in  municipal  bonds,  or  utility  bonds,  I  expect  five 
or  six  per  cent.  If  I  put  it  in  a  mine,  I  demand  more;  so  that  this 
sense  of  ability  to  pay  is  just  a  measure  of  probable  value  as  we 
use  it;  and  I  should  have  pointed  out  in  reading  the  paper  that  this 
paper  discusses  only  the  property  tax  on  mines. 

Mr.  Snell  discussed  very  ably  the  other  taxes,  new  revenue  meas- 
ures which  have  been  devised,  and  to  which  mines  are  also  subject. 

The  sales  tax  has  a  production  tax  measure  on  which  mines  will 
pay  on  the  basis  of  their  output  so  much  per  pound  of  copper  or 
percent  of  value.  We  also  dissent,  with  you,  in  the  use  of  property 
or  ability  to  pay  as  the  sole  source  for  producing  revenue  for  gov- 
ernmental purposes.    In  fact,  it  would  clarify  the  local  situation  in 
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Arizona  if  property,  as  a  source  of  revenue  for  state  expenditures, 
was  entirely  eliminated. 

Chairman  Long  :  I  understood  you  had  no  severance  tax  in 
Arizona.  So  you  have  not  taxed  a  severance  tax  per  ton  on  the 
ore  at  the  mouth  of  the  mine? 

C.  R.  KuzELL :  No,  we  have  not.  In  the  new  sales-tax  measure 
we  are  taxed  a  production  tax. 

George  G.  Tunell  (Illinois)  :  I  wonder  if  we  haven't  really  a 
different  .application  of  methods  rather  than  a  discarding  of  one 
method  and  a  substitution  of  another.  The  Santa  Fe  Railroad  has 
also  been  a  long  time  in  Arizona.  I  have  always  understood  that 
the  tax  commission  uses  what  is  known  as  the  capitalizaton  of  net- 
earnings  method  in  arriving  at  the  value  of  mines,  just  as  it  did  in 
the  old  days  in  the  valuation  of  railroads.  I  imagine  that  in  the 
case  of  mines  the  method  or  manner  of  application  seemed  to  indi- 
cate trouble,  and  there  was  not  in  the  latter  days  the  same  frankness 
about  using  methods  as  in  the  earlier  period. 

The  state  constitution  and  the  laws  of  Arizona  set  up  fair  cash 
value  as  a  basis  for  the  assessment  of  property.  In  the  old  days 
the  capitalization  of  net  earning  method  was  used.  That  method  is 
based  upon  the  decision  of  the  United  States  Supreme  Court  in 
what  is  known  as  the  Backus  case.  I  myself  think  the  present 
situation,  and  the  facts  with  which  we  have  been  confronted  for 
two  or  three  years  now,  would  justify  a  re-reading  of  that  case. 
It  seems  to  me  that  the  criterion  set  out  by  the  court  in  that  case 
has  not  always  been  carefully  read,  in  fact  perhaps  passed  over 
rather  lightly. 

The  Supreme  Court,  speaking  by  Justice  Brewer  in  that  case, 
said  from  the  net  return  the  value  arises,  and  the  court  said  earn- 
ings present  a  perspective,  actual  and  anticipated.  The  application 
has  always  been  to  the  past.  Now,  the  past  may  be  a  good  indi- 
cation of  what  the  earnings  will  be  in  the  future.  On  the  other 
hand,  past  earnings  may  be  no  indication  whatever. 

Mr.  Kuzell  spoke  of  the  dying  or  dead  horse.  You  might  speak 
of  an  oil  pool  that  is  exhausted.  Past  earnings  from  that  oil  pool 
are  no  indication  of  what  the  future  earnings  will  be. 

Now,  I  have  read  some  of  the  decisions  of  the  courts  in  Arizona, 
and  it  seems  to  me  that  the  emphasis  is  on  the  future  and  not  upon 
the  past.  Because  of  the  amount  of  ore  which  is  in  sight  an 
estimate  is  made  of  what  profits  it  may  be  hoped  to  realize  in  the 
future,  and  the  present  value  is  based  upon  what  may  be  hoped  for 
in  the  future  from  the  mine. 

The  total  tons  of  ore  being  known  or  estimated,  certain  prices 
are  assumed  in  regard  to  .what  may  be  obtained  for  the  copper,  or 
other  ore,  in  the  future;  expenses  are  computed,  and  then  there  is 
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an  estimate  of  the  net  return,  and  that  net  return  affords  the  basis 
upon  which  the  estimate  of  value  is  made. 

In  other  words,  it  is  a  swinging  around  from  the  past  to  the 
future.     What  may  we  hope  from  the  future  ? 

Chairman  Long:  Thank  you  very  much,  Mr.  Tunell.  I  suspect 
you  and  I,  both,  would  prefer  to  be  ranked  among  the  historians 
rather  than  as  prophets. 

I  understand  now,  from  the  frantic  motions  of  the  secretary  of 
this  Association,  that  the  time  is  approaching  when  all  of  you  can 
be  put  into  the  moving-picture  historical  records,  and  I  suspect 
there  is  nobody  present  who  does  not  want  to  be  prominent  in  that 
particular  undertaking.  I  expect  the  president  of  the  Association 
wants  me  to  give  up  the  gavel  or  to  make  an  announcement,  either 
of  which  is  agreeable. 

Franklin  S.  Edmonds:  It  seems  to  me  we  should  now  adjourn, 
to  meet  the  accommodation  which  is  provided  for  us.  The  discus- 
sion can  carry  on  further  this  afternoon. 

Will  the  delegates  appear  at  2:30  punctually.  If  they  appear 
punctually  we  can  have  as  good  a  session  as  we  have  had  this 
morning. 

The  picture  is  to  be  taken  down  on  the  first  floor.  Let  us  follow 
Mr.  Query. 

(Adjournment) 


THIRD  SESSION 
Tuesday,  October  17th,  2:30  P.  M. 

Chairman  Edmonds:  Will  the  members  of  the  conference  please 
take  seats,  and  those  in  the  hall  please  come  in. 

Commissioner  Long  offered  a  resolution  last  evening  empower- 
ing the  president  to  appoint  a  committee  on  nominations  for  the 
National  Tax  Association,  to  consist  of  the  ex-presidents  and  three 
others.  There  are  three  ex-presidents  of  the  Association  in  attend- 
ance at  this  conference — Dr.  Charles  J.  Bullock  of  Harvard  Uni- 
versity, Dr.  Fred  R.  Fairchild  of  Yale  University,  and  Dr.  Harley 
L.  Lutz  of  Princeton  University. 

Therefore,  in  accordance  with  the  authority  given  me  last  night 
I  appoint  as  the  committee  on  nominations  Dr.  Bullock,  chairman, 
Dr.  Fairchild  and  Dr.  Lutz  for  the  three  ex-presidents,  and  Honor- 
able A.  H.  Stone  of  Mississippi,  the  Honorable  E.  B.  Morgan  of 
Colorado,  and  Honorable  Ray  L.  Riley  of  California.  That  makes 
a  committee  of  six. 

Dr.  Bullock  has  requested  me  to  announce  that  the  committee  on 
nominations  will  meet  at  the  foot  of  the  room  at  the  close  of  this 
afternoon's  session.  It  will  probably  not  be  the  only  meeting  of  the 
committee,  but  it  will  be  the  first  meeting,  to  get  started  upon  its 
work. 

Before  turning  to  the  afternoon  program,  I  am  advised  that 
some  of  the  members  of  the  conference,  who  may  perhaps  be  en- 
gaged a  little  later  in  the  afternoon,  have  resolutions  to  offer,  and 
we  are  very  anxious  to  get  all  resolutions  in  today,  if  possible,  so 
that  the  committee  on  resolutions  may  know  what  work  it  has 
ahead  of  it. 

Are  there  resolutions  to  be  offered? 

C.  W.  King  (Oklahoma)  :  Mr.  Chairman,  I  offer  the  following 
resolution : 

Whereas,  it  is  generally  recognized  throughout  the  United 
States  that  the  equal  taxation  of  capital  and  business  employed 
in  interstate  commerce  in  the  several  states,  in  competition  with 
like  property  employed  in  intrastate  commerce  in  the  taxing 
state,  has  been  rendered  increasingly  difficult  by  the  expansion 
of  corporate  interstate,  enterprise,  and  that  the  separation  for 
the  purposes  of  taxation  of  interstate  capital  and  business  from 
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the  intrastate  capital  and  business  similarly  employed  is  almost 
impossible,  and 

Whereas,  the  question  is  continually  in  litigation  in  prac- 
tically all  of  the  states. 

Now,  THEREFORE,  BE  IT  Resolved  by  the  conference  of  the 
National  Tax  Association  that  the  Congress  of  the  United 
States  be  requested  to  pass  an  act  permitting  each  state  to  levy 
the  same  rate  of  license,  excise  or  other  special  form  of  taxes 
or  fees  upon  capital  and/or  business  employed  in  interstate 
commerce  as,  under  the  constitution  and  laws  of  such  states,  is 
employed  in  capital  and  business  similarly  in  intrastate  com- 
merce, provided  that  such  act  should  limit  the  power  of  each 
state  to  tax  the  capital  and  business  employed  in  interstate 
commerce  therein  by  proper  formula,  in  order  that  more  than 
one  state  may  not  tax  the  same  capital  and  business;  and  that 
each  state  be  limited  to  the  levy  of  only  such  taxes  and  fees 
as  are  applied  in  such  state  to  like  capital  andy^or  business  en- 
gaged in  intrastate  commerce.  And,  provided  further,  that  the 
power  be  limited  to  capital  or  business  employed  in  such  state 
in  such  manner  that  it  shall  have  acquired  a  taxable  situs 
within  the  territorial  jurisdiction  of  such  state,  and  that  such 
other  limitations  be  imposed  that  will  guarantee  a  fair  alloca- 
tion and  which  will  prevent  double  taxation  by  more  than  one 
state  taxing  the  same  interstate  capital  or  business. 

Be  it  further  Resolved,  that  a  committee  be  appointed  for 
the  purpose  of  drafting  and  presenting  to  the  Congress  of  the 
United  States  an  act  carrying  out  the  principle  of  this  resolu- 
tion, for  consideration  at  the  next  ensuing  session  of  Congress. 

Mr.  President,  I  move  you  that  this  resolut'on  be  referred  to  the 
committee  on  resolutions. 

Chairman  Edmonds:  It  will  be  so  referred  under  the  general 
order  and  referred  without  debate  at  this  time. 

Now  I  will  ask  the  other  members  of  the  conference  who  have 
resolutions  to  read  them. 

Mr.  Hagerman  of  New  Mexico  offers  the  following  resolution. 
Mr.  Hagerman  is  a  delegate  from  New  Mexico,  and  president  of 
the  Taxpayers'  Association  of  New  Mexico. 

Whereas,  under  our  modern  scientific  conditions  production 
capacity  is  unlimited,  and 

Whereas,  the  existence  of  indigence  and  unemployment 
throughout  a  large  portion  of  the  nation  demonstrates  that  the 
monetary  system  is  obsolete  and  a  hindrance  to  the  efficient 
production  and  distribution  of  goods, 

Now,  therefore,  be  it  Resolved  that  the  government  of  the 
United  States  should  bring  forth  proposals   for  the  economic 
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reform  necessary  to  enable  the  people  of  th's  country  to  enjoy 
the  benefits  to  which  their  productive  capacity  entitles  them. 

The  resolution  is  referred  to  the  committee  without  debate. 

I  will  repeat  the  announcement  made  a  little  while  go,  because 
some  members  of  the  committee  came  in  since  then.  The  com- 
mittee on  nominations  consists  of  Dr.  Bullock.  Dr.  Fairchild,  Dr. 
Lutz.  Mr.  Stone  of  Mississippi,  Islr.  ^Morgan  of  Colorado,  and  Mr. 
Riley  of  California.     The  committee  will  meet  after  the  session. 

Members  of  the  conference,  we  have  a  most  attractive  program 
this  afternoon,  continuing  the  discussion  in  the  morning  on  prob- 
lems of  the  nearby  states.  New  Mexico,  Nevada  and  the  exemption 
of  Indian  lands  are  the  general  subjects. 

It  is  a  great  pleasure  to  have  as  the  chairman  of  this  session  of 
the  conference  the  Honorable  A.  J.  Maxwell,  commissioner  of 
taxation  in  North  Carolina,  a  state  wh'ch  in  recent  years  has  shown 
very  great  vigor  and  courage  in  the  rearrangement  in  its  functions 
of  government. 

Mr.  Maxwell,  it  will  be  a  pleasure  to  us  if  you  will  come  here 
and  take  the  Chair. 

A.  J.  Maxwell  of  North  Carolina  presiding. 

Chairman  Maxwell  :  Mr.  President,  Ladies  and  Gentlemen  of 
the  Conference: 

I  am  very  much  pleased  to  have  the  honor  of  presiding  at  the 
conference  this  afternoon,  and  also  the  privilege  of  using  this  gavel 
which  my  good  friend  Query  cut  from  a  sourwood  tree  on  the 
North  Carolina  side  of  the  state  line;  and  as  a  further  mark  of 
appreciation  of  this  fine  courtesy  of  my  good  friend  Query  I  think 
I  will  relate,  purely  for  the  purpose  of  properly  characterizing  the 
story  as  a  totally  untrue  one,  a  story  that  gained  some  little  circu- 
lation, and  that  Commissioner  Long  reminded  me  of  this  morning 
when  he  referred  to  Mr.  Query  as  a  Carolinian.  Of  course  it  was 
in  an  interchange  of  good-natured  badinage,  which  would  prevent 
these  two  neighbor  states  from  disputing  over  such  questions  as  to 
the  exact  spot  of  location  of  the  birth  of  Andrew  Jackson,  o'-  I'ke 
questions. 

The  particular  story  to  which  I  refer  was  to  the  effect  that  if 
you  got  a  South  Carolinian  far  enough  away  from  home — west  of 
the  Alississippi,  for  instance — that  he  would  likely  tell  you  he  was 
from  Carolina,  in  the  hope  that  it  might  be  generously  thought  that 
he  was  from  North  Carolina.  As  I  say,  that  is,  of  course,  a  directly 
slanderous  story. 

The  people  of  South  Carolina  and  North  Carolina,  all  of  them, 
have  a  proper  pride  in  their  traditions  and  in  their  districts,  run- 
ning back  to  our  earliest  Colonial  days. 

I  also  appreciate  the  generous  reference  to  the  efforts  my  state 
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has  made  in  dealing  with  the  troublous  questions  of  taxation.  It 
might  be  thought  a  little  peculiar,  with  the  conference  this  after- 
noon dealing  with  the  peculiar  problems  in  taxation  of  a  group  of 
these  western  states,  that  the  president  should  have  selected  a  pre- 
siding officer  from  the  east  coast,  but  the  ancient  statement  that  a 
touch  of  nature  makes  the  whole  world  kin  might  be  paraphrased 
in  the  statement  that  our  mutual  tax  troubles  have  made  the  whole 
world  kin. 

The  first  paper  on  the  program  this  afternoon  is  a  discussion  of 
the  status  and  problems  of  administration  in  New  Mexico  by  Com- 
missioner Byron  O.  Beall,  chief  tax  commissioner  of  the  state  of 
New  Mexico.  I  am  sure  the  conference  will  be  pleased  to  hear 
from  Mr.  Beall. 

Byron  O.  Beall  (New  IMexico)  :  Mr.  Chairman,  Mr.  Secretary 
and  Members  of  the  Conference : 

Your  opening  officer  said  something  about  starting  off  in  full 
tilt.  I  had  felt  rather  in  full  tilt  until  this  morning,  in  Phoenix, 
I  happened  to  meet  an  old  friend  of  mine,  one  of  the  real  old-timers 
of  this  section,  a  man  who  had  accumulated  a  good  deal  of  real 
estate  in  Phoenix,  and  while  I  was  talking  with  him  about  the  tax 
situation  in  Arizona,  he  finally  said,  "  Well,  this  is  a  great  country 
we  took  away  from  the  Indians."  I  said,  "  Mr.  Brown," — to  use  a 
name — "  why  don't  you  give  it  back  to  them  ?"  "  Well,"  he  said, 
"  you  damn  tax  experts  have  got  it  in  such  shape  that  the  Indians 
won't  take  it  back." 

TAX  STATUS  AND  PROBLEMS  OF  ADMINISTRATION 
IN  NEW  MEXICO 

BYRON   0.   BEALL 

Chief  Tax  Commissioner, 
New  Mexico  Tax  Commission 

Although  New  Mexico  is  far  removed  from  most  of  the  business 
and  governmental  activities  of  the  younger  states,  our  state  has  had, 
and  is  now  experiencing,  the  same  sort  of  tax  problems  that  are 
confronting  our  entire  nation,  and  while  our  total  cost  set-up,  when 
measured  in  dollars,  is  comparatively  small,  we  find  that  our  tax- 
payers are  faced  with  the  same  difficulties  in  meeting  the  cost  of 
government  as  elsewhere. 

Back  in  1609,  when  an  operative  form  of  government  was  first 
established  in  the  ancient  town  of  Santa  Fe,  for  the  territory  of  the 
Southwest,  it  was  undoubtedly  supported  by  some  form  of  local 
contribution,  possibly  "  tithing  ",  and  supplemented  by  such  addi- 
tions as  were  granted  by  the  Spanish  Crown,  which  at  that  time 
controlled  all  of  the  vast  area  from  Florida,  on  the  Atlantic,  to  the 
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Pacific  on  the  west.  Thus  taxation  is  not  in  any  sense  a  new 
feature  with  us,  but  merely  one  in  which  our  people  have  followed 
along  in  the  manner  of  other  states,  and  today  find  themselves  faced 
with  problems  no  different  from  all. 

Governmental  demands  have  exceeded  our  revenues.  This  con- 
stantly increasing  demand  of  the  public,  which  really  constitutes 
government  and,  in  my  opinion,  should  be  so  taught,  for  this  and 
that  new  thing,  this  or  that  change,  all  of  which  increase  govern- 
mental costs,  have  not  been  less  in  my  state  than  in  others,  and  with 
the  result  that  it  cannot  see  its  way  out. 

The  result  of  this  condition  has  been  an  effort  upon  the  part  of 
our  legislature  to  seek  to  broaden  the  base  of  revenue  by  the  substi- 
tution of  new  forms  of  revenue-producing  measures,  and  a  great 
deal  of  attention  not  having  been  devoted  to  the  reduction  of  ex- 
penditures, the  matter  of  controlling  expenditures  has  seemingly 
been  left  largely  to  those  having  final  authority  in  budgeted  accounts. 

Quite  fortunately  our  state  was  early  in  the  adoption  of  a  rather 
extensive  budget-control  system,  which  gives  to  our  state  tax  com- 
mission the  last  say,  so  to  speak,  of  what  shall  be  spent.  As  a 
result  of  this  we  have  been  enabled  to  grant  taxpayers  a  measure 
of  relief,  dropping,  as  we  have,  some  25  per  cent  in  the  last  three 
years.  This  has  not,  however,  been  as  great  a  relief  as  it  would 
indicate,  as  valuations  have  also  dropped  and  our  tax  troubles  have 
not,  in  reality,  been  so  much  reduced. 

As  in  other  states,  we  have  depended  largely  upon  real  property 
for  taxes,  whereas  our  last  legislative  session  adopted  several  meas- 
ures intended  to  relieve  this  class  of  property.  This  relief  con- 
sisted of 

(a)  A  graduated  income  tax. 

(b)  A  tax  upon  the  volume  of  business  conducted  by  chain  and 

other  stores. 

(c)  An  oil  severance  tax. 

(d)  A  tax  upon  lubricating  oils. 

(e)  A  per  mileage  license  fee  upon  freight  trucks  and  passenger 

buses. 

(f)  A  system  of  liquor  licensing  whereunder  the  fees  collected 

are  intended  to  relieve  the  property  taxes. 

A  sales  tax  was  ofifered  in  the  closing  days  of  the  session,  but 
failed  to  receive  a  great  deal  of  consideration  due  to  its  exemptions. 

Yet,  it  is  a  singular  thing  that  our  taxpayers  promptly  invoked  a 
referendum  upon  the  more  productive  of  these  measures,  and  wh'ch 
referendum  is  now  before  our  supreme  court  for  determination. 

Like  most  relief  measures  which  have  been  enacted  by  the  states 
within  the  past  two  or  three  years,  the  bulk  of  revenue  anticipated 
from  these  new  measures  would  go  to  relieve  school  costs,  which 
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in  the  state  of  Xew  Mexico  amount  to  about  62  per  cent  of  the  tax 
dollar. 

Coupled  with  the  productive  measures  which  I  have  mentioned, 
our  legislature  attempted  to  improve  our  tax-collection  machinery 
by  the  abolishment  of  a  rather  complicated  procedure  and  the  sub- 
stitution of  a  direct  sales  and  redemption  act. 

This  was  also  petitioned  for  nullification  by  the  referendum,  and 
we  are  at  a  loss  just  now  to  know  just  where  we  are  on  our  pro- 
gram of  tax  relief. 

As  a  final  move  f6r  the  relief  of  the  taxpayer  our  legislature 
submitted  to  the  voters  a  constitutional  amendment  fixing  the 
maximum  levy  for  taxation  purposes  at  20  mills,  exclusive  of  debt- 
retirement  needs,  whereas  we  have  had  some  local  requirements  of 
40  or  more  mills.  This  amendment  has,  of  course,  carried,  and  we 
are  now  confronted  with  the  necessity  of  a  special  legislative  session, 
at  an  additional  cost  to  the  taxpayer,  for  the  purpose  of  determining 
how  this  20  mills  is  to  be  apportioned  or  distributed  as  between  the 
state,  county,  schools  and  municipalities. 

Upon  our  present  basis  of  valuation  and  previous  income,  this 
would  mean  a  reduction  of  approximately  one-third  in  gross  rev- 
enue for  all  purposes,  and  a  very  material  change  in  our  entire 
budget  set-up  and  central  system.  If  we  are  to  be  allowed  the 
additional  or  new  source  of  revenue  contemplated,  it  is  possible  that 
we  can  bring  about  some  actual  relief  to  the  taxpayers  for  1934. 

Turning  to  the  problem  of  the  handling  of  our  limited  funds 
when  derived  from  taxes,  New  Mexico  is  possibly  as  fortunate,  if 
not  the  most  fortunate  of  all  states,  in  that  we  closed  the  last  fiscal 
year  with  all  budgeted  accounts  paid,  and  with  no  outstanding  cur- 
rent accounts.  This  refers  to  our  state  budget,  that  is,  to  the  budget 
for  state  purposes,  and  is  very  largely  due  to  our  having  had  as 
governor  a  man  who,  with  a  very  wide  experience  in  financial 
affairs,  insisted  upon  and  worked  to  that  end. 

Regardless  of  appropriations,  he  adopted  a  policy  of  spending 
only  that  which  was  realized. 

As  a  result  of  this  policy  being  applied  to  state  finances,  we  were 
able  to  extend  its  effect  to  local  tax  units  and  produce  a  situation 
whereunder  most  of  our  local  taxing  units  are  today  in  much  im- 
proved financial  condition.  It  is  true  that  in  our  state  treasury  and 
in  these  local  units,  we  have  no  balance  of  note,  yet  we  owe  but 
little  and  most  of  our  current  accounts  are  paid,  with  interest  and 
sinking-fund  defaults  at  a  very  low  point. 

To  have  obtained  this  situation,  especially  in  our  state,  where  our 
taxpayers  have  suffered  immensely  from  three  or  four  years  of  very 
adverse  conditions  due  to  low  prices  of  metals  and  live-stock  and 
their  products,  our  principal  source  of  taxes  has  required  some 
thought  and  effort,  but  it  has  been  compensated  by  reduction  of  the 
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tax  burden ;  and  we  can  report  to  this  conference  that  in  our  state, 
at  least,  the  past  agitation  among  taxpayers  has  resulted  in  a  much 
greater  realization  among  them  that  they  themselves  really  consti- 
tute government,  and  create  their  own  tax  difficulties. 

We  are  fostering  this  thought  in  our  state,  and  it  is  my  belief 
that  if  it  could  be  brought  home  to  the  people  of  this  nation  more 
forcibly,  many  of  them  would  themselves  solve  their  tax  troubles. 

About  1920,  when  we  reached  our  peak  of  valuations,  or  produc- 
tive tax  property,  our  people  had  not  yet  adopted  many  of  the 
present  methods  of  spending  tax  moneys,  and  the  question  of  apply- 
ing or  controlling  rates  was  not  of  much  concern.  We,  as  other 
states,  were  upon  what  seemed  to  be  a  permanent  up-trend,  which 
was  to  easily  care  for  all  publicly  financed  matters;  taxes  were 
easily  met,  and  we  began  about  that  time  to  take  on  new  departures 
in  activities,  which  required  more  revenue  from  the  public  treasury. 

As  opposed  to  this  constantly  increased  demand  we  have  experi- 
enced, whereunder  our  productive  tax  property  has  declined  and 
decreased  to  where  we  are  today  attempting  to  finance  our  budget 
upon  a  valuation  which  is  approximately  27  per  cent  under  1920, 
yet  with  greater  and  greater  demands. 

From  an  assessed  value  of  $410,000,000  in  1920  we  have  dropped 
to  slightly  under  $300,000,000  for  1933,  and  at  the  same  time  ex- 
perienced but  little  slackening  of  the  demands  for  public  moneys. 

Public  works  and  public  undertakings  are,  in  my  state  as  else- 
where, generally  programmed  over  a  period  of  years.  These  under- 
takings, or  programs,  cannot  be  immediately  adjusted  or  changed 
with  the  changing  conditions  or  situations  arising  among  taxpayers. 
This  leaves  us  all  somewhat  in  the  position  of  paying  today  for  the 
possible  follies  of  yesterday,  but  from  a  very  much  depleted  treasury. 

I  have  purposely  refrained  from  bringing  into  my  talk  here  be- 
fore you  a  mass  of  figures,  which  are  available  in  our  reports, 
issued  from  time  to  time,  and  I  hope  that  what  I  have  stated  con- 
cerning our  own  situation  and  conditions  may  be  helpful  toward 
the  conference. 

In  conclusion,  may  I  say  that  as  an  adjoining  state  to  Arizona 
we  are  complimented  by  having  you  with  us  here  in  the  Southwest, 
want  you  to  return,  and  that  we  will,  at  the  proper  time,  again 
extend  to  you  our  oft-repeated  invitation  to  bring  a  session  of  this 
body  to  the  ancient  yet  thoroughly  modern  Santa  Fe,  in  New 
Mexico. 

Chairman  Maxwell:  That  was  a  fine  presentation  on  the  part 
of  the  delegate  from  the  state  of  New  Mexico.  With  the  chief 
executive  having  sound  views  with  respect  to  fiscal  policies,  as  indi- 
cated in  this  address,  and  with  the  chief  tax  commissioner  having 
the  fine  grasp  of  these  problems,  as  indicated  in  the  address  we 
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have  just  heard,  I  am  sure  we  should  all  be  hopeful  that  they  will 
be  able  to  reach  a  wise  solution  of  their  difficulties. 

This  and  the  other  addresses  on  the  program  for  the  afternoon 
will  be  open  for  general  discussion  at  the  conclusion  of  the  stated 
addresses. 

The  next  address  listed  on  the  program  is  a  resume  of  the  Nevada 
tax  system,  by  Mr.  J.  F.  Shaughnessy,  vice-chairman  of  the  Nevada 
Tax  Commission. 

The  Chair  is  advised  that  Mr.  Shaughnessy  found  himself  unable 
to  be  present,  and  submitted  a  paper.  The  Chair  has  not  had  the 
opportunity  of  running  through  it,  except  to  find  that  it  at  least 
has  the  virtue  of  reasonable  length.  Would  it  be  the  pleasure  of 
the  conference  to  request  the  secretary  to  read  this  paper? 

Philip  Zoercher:  Read  it. 

Franklin  S.  Edmonds  :  I  move  so. 

Chairman  Maxwell:  Mr.  Secretary,  will  you  read  the  paper. 

(The  paper  of  Mr.  Shaughnessy  was  read  at  this  point  by  Secre- 
tary W.  G.  Query.) 

RESUME  OF  NEVADA'S  TAX  SYSTEM 

JOHN  F.   SHAUGHNESSY 
Member  Nevada  Tax  Commission 

Taxation  is  a  science  which  is  almost  as  old  as  the  history  of 
man.  Its  practice  has  occupied  and  engrossed  the  attention  and 
efforts  of  the  brightest  of  intellects  of  every  age.  Its  vexations 
and  troublesome  problems  have  caused  suffering,  dishonesty  and 
warfare.  Properly  and  judiciously  administered,  it  has  afforded  the 
opportunity  to  produce  all  governmental  activities  to  which  "  we 
point  with  pride,"  without  excessive  burdens  upon  anyone,  being 
an  excellent  example  of  the  efficiency  of  cooperative  effort.  It  is 
now,  as  it  always  has  been,  a  question,  however,  which  strikes  deep 
into  economics  with  a  corresponding  effect  upon  human  relations. 
Because  of  this  close  relationship,  it  should  be  and  is  seriously 
studied  and  considered  with  a  view  to  harmonizing  it  with  our 
growth  in  economic  and  civic  development. 

However,  from  this  point  onward,  the  divergence  between  the 
relationship  of  taxation  and  economics  increases.  Many  people  who 
perhaps  have  a  working  understanding  of  economics  know  little,  if 
anything,  of  the  practical  working  of  taxation.  This  is  very  clearly 
evidenced  by  the  indisputable  fact  that  in  many  instances,  little 
attention  is  given  to  the  method  or  manner  of  obtaining  money  by 
taxation  by  those  who  demand  that  certain  activities  are  economic 
necessities.     This   statement  is  made   without   any   desire   to   cast 
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aspersions  upon  any  one  or  any  particular  group  of  people,  but, 
nevertheless,  each  of  you  can  call  to  mind  specific  instances  attest- 
ing to  this  fact. 

As  a  consequence  of  these  numerous  demands  made  upon  taxa- 
tion authorities  by  groups  of  every  nature,  almost  every  conceivable 
theory  has  been  promoted  with  astounding  results.  Tax  authorities 
have  been  brought  into  close  association  in  order  to  exchange  views, 
thoughts,  new  theories,  and  ways  and  means.  It  is  conceded  that 
there  is  no  perfect  system  of  taxation.  There  has  never  been  a 
system  yet  devised  that  is,  in  its  practical  operation,  equitable  to 
every  individual.  Consequently,  we  merely  endeavor,  to  the  best 
of  our  ability,  to  administer  our  systems  in  such  manner  as  will  be 
the  most  equitable,  and  to  be  perfectly  frank,  as  painless  as  possible 
to  both  the  taxpayer  and  the  imposer  of  such  tax. 

The  people  of  the  state  of  Nevada  have,  since  the  inception  of 
the  state,  held  to  the  long-tested  and  time-tried  theory  of  the  general 
property  tax  and  we  believe  that  it  represents  the  best  method  of 
taxation,  particularly  as  regards  the  conditions  applicable  within 
the  boundaries  of  our  own  state.  We  are,  however,  still  tied  to  the 
"  Uniform  Rule,"  two  attempts  to  change  it  having  failed.  We  are 
the  richest  per-capita  state  in  the  United  States.  We  have  a  sincere 
dislike  of  what  is  commonly  known  as  "  nuisance  taxes."  We  do 
not  have  a  large  transient  group  of  citizens,  excepting,  of  course, 
those  who  remain  with  us  for  approximately  six  weeks.  However, 
joking  aside,  the  taxpayer  group  is,  and  always  has  been,  most 
stable  and  substantial.  Also,  we  have  a  large  taxpayer  group  who 
are  non-residents.  Consequently,  if  your  non-resident  owns  prop- 
erty in  the  state  and  derives  a  satisfactory  income  from  it  (and 
this  must  prevail,  otherwise  he  would  not  retain  it),  then  certainly 
taxes  should  be  levied  against  such  property  as  directly  as  possible, 
and  with  as  little  chance  of  evasion  and  as  little  cost  of  administra- 
tion as  possible.     So  much  by  way  of  introductory  remarks. 

The  General  Property  Tax 

As  stated  previously,  our  state  depends  principally  and  primarily 
upon  general  property  taxes  upon  real  estate,  improvements  and 
personal  property,  all  of  which  are  tangible.  The  entire  revenue 
system  of  our  state  rests  primarily  and  principally  upon  the  Nevada 
Tax  Commission,  originally  set  up  in  1913,  later  changed  some- 
what, and  now  is  composed  of  the  following  personnel :  It  consists 
of  seven  members,  of  which  the  governor  of  the  state  is  chairman. 
The  commissioners  must  be  individuals  who  by  nature  of  education, 
experience  and  practice  are  well  qualified  to  have  specific  and 
expert  knowledge  of  the  class  of  property  which  they  represent. 
Amplifying  and  illustrating  this,  the  commissioner  representing  rail- 
roads and  public  utilities  and  this  class  of  property,  is  our  chairman 
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of  the  public  service  commission,  a  body  corresponding  to  the  rail- 
road or  public  utilities  commissions  of  other  states.  This  member 
and  the  governor  are  automatically  members  of  the  tax  commission 
by  statute  so  provided.  Of  the  other  five  members,  all  are  appointed 
by  the  governor,  and  there  is  one  representing  respectively  the  fol- 
low^ing  classes  of  property :  land,  livestock,  mining,  banks,  and 
town  property  and  general  business.  Not  more  than  a  majority  can 
be  of  the  same  political  affiliation  and  no  two  appointed  members 
can  have  residence  in  the  same  county. 

Statutory  Method  of  Railroad  and  Utility 
Assessment  Values 

According  to  our  statutes,  the  Nevada  Tax  Commission  has  sole 
and  entire  jurisdiction  over  the  assessment  of  railroads  and  public 
utilities  of  every  kind,  and  particularly  those  which  are  engaged  in 
business  of  an  mtercounty  or  interstate  nature.  This  class  of  prop- 
erty is  especially  hard  to  assess  unless  considered  as  a  unit,  and  our 
laws  direct  and  grant  to  the  Nevada  Tax  Commission  the  right, 
power  and  authority  to  assess  them  not  only  from  the  standpoint  of 
their  actual  and  physical  value  as  a  collective  unit,  but  the  law  also 
specifically  provides  that  their  franchise  value  is  to  be  determined 
and  included  in  the  collective  unit  value,  whenever  it  is  available. 
The  franchise  value  is,  when  there  is  corporate  excess  available, 
determined  by  the  use  of  the  Cooley-Adams  formula.  Certain  rail- 
way tax  suits  are  now  awaiting  trial  in  the  district  federal  court 
for  Nevada,  and  we  are  hopeful  of  securing  a  judicial  ruling  on 
Nevada's  statutory  method  of  assessment  and  taxation  of  railroad 
and  public-utility  properties. 

Tax  Commission  Supervises  Revenue  System 

The  Nevada  Tax  Commission,  as  previously  stated,  has  broad 
general  power  of  supervision  over  the  revenue  system  of  the  state, 
and  each  political  subdivision,  but  it  is  severely  limited  in  forces 
and  appropriation  with  which  to  do  the  job  effectively.  The  tax 
commission  sits  in  regular  session  early  in  May  of  each  year  when 
it  levies  the  assessment  values  on  the  properties  of  the  railroad  and 
public  utilities  mentioned  previously.  At  that  time,  the  state  board 
of  examiners,  who  approve  or  disapprove  every  expenditure  of  the 
state,  are  required  to  furnish  the  commission  with  an  estimate  of 
the  amount  of  money  necessary  to  be  raised  by  taxation  to  care  for 
the  budget  requirements  of  the  state.  Applying  the  rate  of  taxation 
for  state  purposes,  to  this  estimate  of  budget  requirements,  pro- 
duces the  assessed  valuation  which  the  state  must  have  in  order  to 
balance  our  budget.  This  is  the  starting-point  of  our  revenue 
system.  Orders  are  issued  to  the  respective  county  assessors  stating 
just  what  assessment  has  been  placed  on  railroad  and  public-utility 
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property  in  their  county,  and  all  assessors  are  admonished  to  assess 
every  class  of  property  in  their  respective  county  at  its  true  cash 
value  as  provided  in  the  constitution  of  the  state. 

Re  State  and  Local  Tax  Rates 

The  state  rate  is  fixed  each  two  years  by  the  legislature;  county, 
town  and  district  rates  are  fixed  initially  each  spring  by  the  boards 
of  county  commissioners;  and  municipal  rates  by  the  city  councils. 
All  assessments  are  presumed  to  be  made  by  the  third  Monday  in 
July  and  the  rolls  are  then  closed.  Property  within  the  state  prior 
to  or  subsequent  to  that  date  may  be  ordered  onto  the  roll  by 
county  and  state  boards  of  equalization  and  by  the  tax  commission 
if  and  when  found  to  be  escaping  taxation. 

Re  Equalization  Boards 

Beginning  on  the  fourth  Monday  in  July,  the  respective  boards 
of  county  commissioners  sit  as  county  boards  of  equalization  until 
the  fourth  Monday  in  August,  listen  to  all  parties  who  deem  them- 
selves aggrieved  because  of  their  assessments,  except  those  cases 
which  consist  of  intercounty  and  interstate  railroad  or  public-utility 
property,  and  take  such  action  as  they  deem  proper.  They  may 
raise  or  lower  valuations  on  all  other  property,  may  strike  from  the 
rolls  or  add  to  the  rolls  property  which  seems  to  be  escaping  taxa- 
tion. However,  any  action  which  they  may  take  is  subject  to  review 
and  change  by  the  state  board  of  equalization  and  finally  by  the 
Nevada  Tax  Commission. 

Beginning  on  the  fourth  Monday  in  August,  the  state  board  of 
equalization  composed  of  the  personnel  of  the  Nevada  Tax  Com- 
mission, reviews  any  cases  considered  by  the  county  boards  of 
equalization,  also  the  assessment  of  all  utility  and  railroad  property 
of  an  intracounty  nature  only,  segregates  and  reviews  the  tax  rolls 
by  property  class  and  by  county,  of  each  of  the  seventeen  different 
counties  of  the  state,  also  considers  all  matters  of  assessments  on 
all  classes  of  property  and  complaints  of  every  nature,  with  the 
exception  of  rail  and  utility  property  of  an  interstate  nature.  In 
addition  thereto,  each  commissioner  carefully  considers  the  class  of 
property  which  he  represents,  and  all  correspondence  and  testimony 
after  hearing  of  complaints  by  the  full  board  relating  to  these  re- 
spective classes  of  property  are  referred  to  the  commissioner  con- 
cerned, who  carefully  reviews  all  available  information,  and  reports 
to  the  state  board  of  equalization  such  recommendations  as  will  best 
equalize  that  class  of  property  to  the  other  classes,  also  to  accord 
equalization  to  a  complaining  taxpayer  within  such  group.  The 
board  also  levies  the  assessment  on  all  livestock  for  the  coming 
taxable  year. 

The  state  board  of  equalization  shall  complete  their  work  on  the 
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second  Saturday  in  September  and  then  adjourn,  but  in  the  event 
of  their  failure  to  do  so,  all  cases  not  disposed  of  or  any  additional 
cases  shall  be  acted  upon  by  the  Nevada  Tax  Commission  sitting  as 
a  final  board  of  equalization  and  convening  on  the  second  Monday 
in  September. 

At  that  time,  the  Nevada  Tax  Commission  equalizes  the  assess- 
ment of  all  railroad  and  public  utilities  of  an  interstate  nature  in 
addition  to  finally  reviewing  the  entire  assessment  roll  covering 
every  kind  of  property.  Its  powers  are  very  broad.  It  may  raise, 
lower,  add  or  strike  any  valuations  on  all  classes  of  property.  The 
budgets  of  every  political  subdivision  are  reviewed  and  considered. 
Local  rates  and  valuations  can  be,  and  frequently  are,  changed  in 
order  that  the  actual  amount  of  money  required  for  the  support  of 
each  political  unit  or  subdivision  will  be  forthcoming.  The  Nevada 
Tax  Commission  has  absolute  supervision  of  all  rates  and  valua- 
tions, and  of  all  acts  of  assessors,  county  boards  of  equalization, 
state  board  of  equalization,  including  the  power  to  require  boards 
of  county  commissioners  and  city  councils  to  file  annual  budgets  of 
their  expenses,  including  their  bond  interest  and  redemption,  save 
alone  the  state  tax  rate,  which  is  set  by  act  of  the  legislature,  but 
the  power  of  fixing  valuations  in  this  instance  is  granted. 

Thus  it  will  be  seen  that  the  citizens  of  Nevada  have  ample 
opportunity  to  present  their  grievances,  and  should  they  fail  to  do 
so,  they  are  without  standing  in  court.  Should  they  do  so,  and 
protest  their  assessments  and  are  denied  by  each  equalization  body 
mentioned,  they  are  entitled  to  the  privilege  of  court. 

The  statutes  of  1933  made  special  provisions  for  taxpayers  whose 
taxes  are  in  excess  of  $300.00,  and  provided  that  when  such  tax- 
payer deems  himself  aggrieved  he  may  pay  the  first  installment 
under  protest  and  within  ninety  days  file  suit  for  any  of  the  fol- 
lowing reasons : 

1.  That  the  taxes  have  been  paid  before  the  suit. 

2.  That  the  property  is  exempt  from  taxation  by  law. 

3.  That  the  person  assessed  was  not  the  owner. 

4.  That  the  property  has  been  assessed  in  another  county. 

5.  Fraud  in  assessment,  or  that  the  assessment  is  out  of  pro- 

portion to  and  above  its  true  cash  value,  or  that  it  is 
discriminatory  as  not  being  in  accordance  with  a  uniform 
and  equal  rate  of  taxation. 

However,  the  taxpayer  must  pay  all  of  the  taxes  levied,  and  in 
case  the  courts  decide  in  favor  of  any  of  the  above  contentions, 
then  the  excess  amount  of  tax  so  determined  by  the  court  is  re- 
turned to  the  taxpayer  plus  6%  interest  from  date  of  payment  to 
date  of  reimbursement. 

As  before  noted,  the  state  of  Nevada  has  two  suits  pending  in 
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court  involving  alleged  excessive  assessments  and  seeking  a  return 
of  the  funds  over  and  above  what  they  contend  is  a  fair  tax. 

The  respective  county  tax  collectors,  who  in  Nevada  are  also  the 
county  treasurers,  collect  property  taxes  for  the  state  and  remit  the 
same  in  June  and  December  of  each  year.  No  costs  for  the  col- 
lection of  these  taxes  are  allowed  by  the  state.  Delinquent  taxes 
of  the  state  are  included  in  county  delinquencies.  If  and  when  this 
property  is  sold,  the  state  receives  the  net  amount  originally  levied 
on  this  property,  and  all  penalties,  interest  and  costs  are  retained 
by  the  county.  If  the  county  treasurer  bids  in  any  delinquent 
property,  it  can  later  be  sold  by  the  county,  in  which  event  the 
state  receives  the  proportion  of  the  proceeds  that  the  total  received 
bears  to  the  taxes  levied.    Any  increment  constitutes  county  income. 

Following  final  equalization  each  year,  the  Nevada  Tax  Com- 
mission certifies  to  the  respective  counties  all  rates  of  taxation  for 
every  political  subdivision  but  there  is  no  jurisdiction' or  authorty 
to  raise  or  lower  any  amounts  so  budgeted  by  them.  Consequently, 
the  commission  can  exercise  but  one  prerogative,  viz :  raise  or 
lower  assessed  valuations  or  rates  of  taxation  to  equal  the  demands 
of  budgets  previously  filed  in  accordance  with  law  by  each  political 
subdivision.  As  it  is  usually  quite  late  in  the  year  before  critical 
conditions  develop  which  require  drastic  action  in  order  to  balance 
the  budgets  of  the  political  subdivisions,  it  has  been  necessary  in  a 
few  cases  to  order  a  horizontal  increase  in  valuation.  This  is  not 
an  entirely  equitable  proceeding,  but  it  does  have  the  effect  of  not 
only  balancing  the  budget  but  also  preventing  a  recurrence  of  the 
same  situation  for  many  years  to  come. 

The  foregoing  has  given  you  an  insight  into  the  fundamentals  of 
our  tax  system  in  Nevada,  and  doubtless  all  of  you  gentlemen  here 
are  quite  as  well  or  better  informed  with  the  theory  as  our  own 
taxing  authorities.  Special  taxes  do  not,  aside  from  gasoline  tax, 
occupy  a  very  important  part  in  our  revenue  system. 

Re  Licenses 

We  have  no  inheritance,  income,  general  sales,  beer  or  other 
special  taxes  so  commonly  employed  at  the  present.  We  have  in 
1933  enacted  a  law  placing  lj^%  tax  on  insurance  premiums  (the 
last  state  in  the  United  States,  we  believe,  to  take  such  action). 
We  have  a  few  business-license  taxes  such  as  banking  corporation, 
attorneys,  contractors,  gambling  and  petroleum  inspection  licenses 
and  fees.  Automobile  registration  fees  and  common,  contract  and 
private  motor-carrier  licenses  go  directly  and  unreservedly  to  the 
support  of  the  highway  system,  either  for  payment  of  bonds  pre- 
viously issued  or  for  maintenance  of  our  improved  highways. 
These  taxes,  licenses  or  fees  are  administered  by  other  departments 
than  the  tax  commission. 
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Re  Nevada's  Four-Cent  Gas  Tax 

The  Nevada  Tax  Commission  also  has  the  administration  of  our 
four-cent  per  gallon  gasoline  tax  act,  which  produces  about  50% 
as  much  revenue  as  our  taxes  from  general  property.  It  is  a  very 
equitable  tax.  (So  say  we  all  about  every  form  of  tax  which  is 
imposed.)  However,  we  are  informed  by  close  observers  of  the 
oil  industry  that  20%  of  gasoline  taxes  in  every  state  is  lost,  mean- 
ing evaded.  An  incomplete  audit  by  our  commission  indicates  that 
evasions  in  Nevada  are  substantial,  and  justify  continuing  effective 
supervision. 

The  Nevada  Tax  Commission  also  administers  the  tax  on  net 
proceeds  of  mines.  This  tax  is  in  accordance  with  constitutional 
provisions  and  is  designed  to  place  a  moderate  tax  on  the  depletion 
of  the  resources  of  the  state.  It  is  levied  upon  one  times  the  actual 
net  proceeds  and  takes  whatever  rate  of  taxation  that  is  applicable 
in  the  district  in  which  the  mine  is  located  and  from  where  the 
ore  was  produced. 

Summarizing,  the  state  of  Nevada  has  the  general  property-tax 
system,  embellished  perhaps  by  other  special  taxes  reflecting  the 
growing  change  of  tax  systems.  Our  system  may  work  a  few  in- 
equalities, but  it  places  the  burden  of  taxat'on  upon  tangible  prop- 
erty, where  it  can  be  collected  and  where  it  must  be  and  is  of 
necessity  passed  on  to  the  ultimate  consumer  just  as  is  the  case 
with  any  other  form  of  tax.  Special  taxes  theoretically  supplement 
and  relieve  property  taxation.  We  shall  be  grateful  for  the  benefit 
of  the  experience  of  other  states  on  this  question.  Due  to  problems 
of  geography,  population,  transportation  and  a  decided  disregard 
of  the  legislature  to  appropriate  money  for  even  the  most  essential 
work,  we  are  especially  anxious  to  learn  what  form  of  special  taxes 
can  be  most  economically  administered,  to  what  extent  and  how 
they  can  be  levied  at  the  source. 

In  conclusion,  we  wish  to  thank  you  for  the  opportunity  of  plac- 
ing before  you  a  brief  summary  of  our  revenue  system  in  Nevada. 
We  also  appreciate  the  opportunity  to  learn  from  the  deliberations 
of  this  body  better  ways  of  administering  one  of  the  real  essentials 
of  government. 

Henry  F.  Long:  I  suppose,  Mr.  Chairman,  that  Mr.  Shaugh- 
nessy's  ghost-reader  will  answer  questions  later ! 

Chairman  Maxwell:  Your  assumption  is  entirely  correct. 

I  presume  under  the  regular  procedure  this  interesting  paper  of 
the  chairman  of  the  Nevada  Commission  will  be  incorporated  in  the 
proceedings  of  the  conference. 

The  next  subject  on  the  program  again  indicates  the  kinship  of 
East  and  West,  the  exemption  of  Indian  lands.     We  still  have  a 
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few  Indian  lands  left  in  North  Carolina,  in  the  western  part  of  the 
state.  In  the  county  that  took  its  name  from  the  name  of  the 
Cherokee  tribe,  the  Indians  made  the  mistake  of  finding  some  gold 
on  their  lands,  and  the  federal  government  sent  its  troops  down 
there  and  moved  them  west  of  the  Mississippi  River  —  that  is,  all 
that  they  could  find.  Some  of  the  Indians,  hiding  out  in  the  woods, 
were  not  found,  and  their  descendants  still  live  in  western  North 
Carolina.  One  of  their  descendants  recently  described  the  catas- 
trophe which  gives  as  logical  an  explanation  of  what  happens  to  all 
of  us  as  any  of  the  economists  or  logicians  have  been  able  to  give. 
He  had  been  haled  into  court  to  answer  a  charge  of  reckless  driv- 
ing while  in  a  state  of  intoxication.  The  lawyer  suggested  to  him 
that  he  tell  the  court  in  his  own  way  exactly  how  it  happened. 
He  said :  "  Indian  drive  down  the  road,  pick  up  white  man ;  white 
man  pull  bottle  out  of  his  pocket  and  take  drink,  pass  bottle  to 
Indian,  and  Indian  take  drink ;  Indian  pass  bottle  back  to  white 
man,  and  white  man  take  big  drink  and  throw  bottle  away;  Indian 
drive  down  road,  white  man  take  out  another  bottle  and  take  a 
drink,  and  pass  bottle  to  Indian;  Indian  take  big  drink,  throw 
bottle  away.  Drive  down  road  and  Indian  see  heap  big  concrete 
bridge  coming  down  road  forty  miles  an  hour,  Indian  turn  out  one 
side  of  road  to  let  bridge  go  by,"  and  that  is  how  it  happened. 

The  exemption  of  Indian  lands  constitutes  an  important  problem 
in  some  of  our  states,  and  we  have  two  addresses  on  that  subject. 
The  first  is  by  Mr.  John  R.  Seaman,  member  of  the  Colorado  Tax 
Commission.     Will  Mr.  Seaman  please  come  to  the  platform. 

John  R.  Seaman  (Colorado)  :  Mr.  Chairman  and  Members  of 
the  Conference: 

I  don't  want  to  be  too  hard  on  the  Indians  today,  because  I  have 
met  a  lot  of  good  Indians  since  I  have  been  in  Phoenix,  especially 
from  the  Carolinas,  so  you  gentlemen  didn't  lose  them  all  when 
they  left  Carolina.  I  think  some  of  them  are  here  today  at  this 
convention. 

TAX-EXEMPT  INDIAN  LANDS 

J.  R.   SEAMAN 
Member  Colorado  Tax  Commission 

To-day  we  are  assembled  in  annual  conference  in  the  great  state 
of  Arizona,  which  not  only  has  the  distinction  of  having  the  largest 
Indian  population,  but  also  the  greatest  area  of  Indian-owned  lands 
of  any  state  in  the  Union. 

Few  of  us,  I  believe,  realize  that  this  state  has  an  Indian  popula- 
tion in  excess  of  47,000,  ■  or  approximately  20%  of  the  Indian 
population  of  the  entire  United  States,  and  that  of  the  total  area 
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of  Ind'an-owned  lands,  comprising  47,327,748  acres,  Arizona  has 
within  its  boundaries  18,683,101  acres  at  an  estimated  valuation  for 
taxation  purposes  of  $37,960,278 ;  that  the  annual  tax  loss  sustained 
by  the  eight  counties  of  this  state  in  which  Ind'an  reservations  are 
a  part  amounts  to  $976,373  and  that  other  expenditures  in  behalf 
of  the  Indians  by  the  eight  counties  is  estimated  at  $72,998. 

The  eight  count"es  of  this  state  are  therefore  contributing  in 
excess  of  $1,000,000  annually  by  reason  of  tax-exempt  Indian  lands 
and  payments  of  Indian  benefits. 

My- own  state  of  Colorado,  which  has  a  total  area  of  66,311,120 
acres,  has  29,757,190  acres  of  untaxable  public  domain,  which  leaves 
us  with  a  total  of  36,553,930  acres,  or  55.2%  as  the  taxable  or 
revenue-producing  area. 

The  Consolidated  Ute  Reservation  has  an  area  in  our  state  of 
421,534  acres. 

In  1931  I  was  selected  by  the  chairman  of  the  sub-comm'ttee  of 
the  Indian  Affairs  Committee  to  assist  in  making  an  appraisal  of  the 
lands  within  the  confines  of  this  reservation  to  the  end  that  we 
might  determine  the  annual  loss  in  taxation  sustained  by  reason  of 
exemption  of  Indian-owned  lands  in  the  counties  of  La  Plata  and 
Montezuma,  the  only  counties  in  our  state  in  which  the  reservation 
is  a  part. 

A  valuation  of  $2,544,271  was  placed  upon  the  Indian-owned 
lands,  and  the  annual  tax  loss  was  estimated  at  $51,422. 

The  twenty-two  states  having  tax-exempt  Indian  lands  within 
their  borders  are : 

Arizona  Montana  Oregon 

California  Nebraska  South  Dakota 

Colorado  Nevada  Utah 

Florida  New  IMexxo  Washington 

Idaho  New  York  Wisconsin 

Kansas  North  Carolina  Wyoming 

IVIichigan  North  Dakota 

Minnesota  Oklahoma 

The  loss  of  taxes  is  especially  serious  to  all  of  our  western 
counties,  which  include  in  their  boundaries,  in  addition  to  the  non- 
taxable Indian  lands,  other  tax-exempt  areas  made  up  either  of 
national  forests,  national  parks  or  unreserved  public  domain. 

Many  tax-paying  citizens  contend  that  the  Indian  being  a  ward 
of  the  United  States,  and  as  such,  it  is  manifestly  unfair  to  expect 
local  units  of  government  to  absorb  annual  tax  losses  on  Indian 
lands,  which  if  privately  owned  would  contribute  in  the  neighbor- 
hood of  $10,000,000  annually  to  the  support  of  county  government 
in  twenty-two  states  and  243  counties. 

Few  of  us,  I  believe,   realize  that  47,327,748  acres  of   Indian- 
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owned  lands  at  an  estimated  valuation  of  $272,538,982  are  entirely 
exempt  from  taxation,  and  that  the  annual  tax  loss  to  the  states 
involved  is  not  less  than  $9,000,000. 

In  addition  to  this  huge  sum  it  has  been  estimated  that  an  addi- 
tional $3,000,000  is  spent  for  education,  law  enforcement,  indigent 
relief  and  road-building. 

When  we  consider  that  this  $12,000,000  in  tax  loss  and  expendi- 
tures must  be  sustained  by  243  counties,  many  of  which  are  finan- 
cially embarrassed,  and  that  in  two  states  the  counties'  share  of 
the  burden  is  in  excess  of  $2,000,000,  and  in  three  states  between 
$1,000,000  and  $2,000,000  annually,  it  is  not  strange  that  relief  is 
requested,  and  in  many  cases  demanded  from  the  federal  gov- 
ernment. 

In  accordance  with  these  requests  and  demands  the  71st  session 
of  Congress  adopted  Senate  Resolution  282.  authorizing  an  investi- 
gation and  report  on  the  relations  between  the  United  States  and 
the  counties  having  tax-exempt  Indian  lands. 

Pursuant  to  this  resolution  Senators  Steiw-er  of  Oregon,  Bratton 
of  New  Mexico  and  Kendrick  of  Wyoming  were  named  as  members 
of  a  sub-committee  to  make  the  investigation,  with  the  result  that 
this  committee  issued  a  partial  report  to  the  72nd  Session  of  Con- 
gress in  April,  1932. 

The  resolution  contemplated  that  the  committee  on  Indian  affairs 
suggest  a  plan  of  co-operation  by  which  the  United  States  might 
make  its  equitable  contribution  tow'ard  the  expense  of  carrying  on 
governmental  activities  in  the  counties  in  which  the  tax-exempt 
Indian  lands  are  located. 

In  the  preparation  of  this  paper  dealing  with  tax-exempt  Indian 
lands  I  have  relied  upon  information  and  data  secured  by  this 
committee  and  published  in  their  partial  report,  and  I  quote  quite 
extensively  from  the  report  w'hich  is  the  result  of  painstaking  in- 
vestigation of  conditions  now  existing,  and  is  the  latest  available 
information  on  the  subject  matter  under  consideration. 

For  the  fiscal  year  ending  June  3,  1931,  there  were  94,000  Indian 
children  of  school  age,  over  34,000  of  whom  were  in  Oklahoma. 
Of  the  total  number,  25,420  were  in  government  schools,  7,923  were 
in  mission  schools,  private  and  state,  and  43,562  were  in  attendance 
in  the  local  public  schools. 

Klamath  County,  in  the  state  of  Oregon,  has  an  area  of  3,625,000 
acres.  The  Klamath  Reserve  in  that  county  embraces  1,070,216 
acres  of  tax-exempt  Indian  lands.  In  addition  to  this,  it  happens 
that  there  are  1,200,000  acres  of  national  forests,  national  parks, 
and  reserved  public  domain  in  the  county.  It  therefore  appears 
that  slightly  over  one-third  of  the  area  of  this  county  is  subject  to 
taxation. 

An  audit  for  the  ten-year  period  of  1919-1928  inclusive  discloses 
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expenditures  made  by  Klamath  County  on  behalf  of  the  Indians  for 
roads,  education  and  law  enforcement  of  $658,679. 

Indian  children  are  admitted  to  the  public  schools  on  the  same 
basis  as  white  children.  The  United  States  pays  tuition  on  the 
basis  of  45c.  per  day  per  Indian  pupil,  or  $54  per  year  per  pupil 
for  educational  services  which  costs  the  county  approximately  $100 
per  year. 

The  white  population  in  Klamath  County  is  about  30,000  and  the 
per-capita  wealth  for  taxation  purposes  is  $1,291.  The  estimated 
value  of  Indian  property,  both  allotted  and  unallotted,  is  generally 
taken  at  $26,162,000,  and  the  total  number  of  Indians  is  1,293. 
Thus  it  would  appear  that  the  per-capita  wealth  of  the  Ind'an  which 
would  be  available  for  taxation  is  more  than  $20,000  for  each 
Indian,  as  against  $1,291  for  each  white  person,  yet  the  whites  are 
educating  their  own  children  and  in  addition  are  providing  ap- 
proximately one-half  of  the  money  for  the  education  of  Indian 
children  who,  on  a  per-capita  basis,  are  worth  more  than  15  t'mes 
as  much  as  the  whites.  Is  it  any  wonder  that  the  taxpayers  of 
Klamath  County  are  seeking  relief  from  the  federal  government? 

A  large  number  of  counties  throughout  the  country  to-day  find 
themselves  in  practically  the  same  condition  as  does  Yakima  County 
in  the  state  of  Washington. 

The  superintendent  of  education  of  that  state  has  this  to  say: 

"  We  have  school  districts  located  along  the  border-line  of 
our  reservations  and  a  number  within  the  reservation  territory 
proper.  In  some  school  districts  only  one-third,  or  slightly 
more  of  the  land  is  actually  deeded  and  this  places  a  heavy 
burden  of  school  maintenance  upon  a  small  taxable  area.  In  a 
number  of  instances  the  per-capita  valuation  back  of  each 
school  child  is  less  than  one-third  the  state  average,  which 
means  a  10-mill  levy,  which  should  provide  approximately  45c. 
per  day  but  in  reality  provides  only  14c.  per  day.  Deeded  land, 
therefore,  is  compelled  to  pay  three  times  the  millage  and  tax 
levy  ordinarily  placed  upon  a  district.  The  result  from  this 
situation  has  caused  districts'  to  register  warrant  indebtedness 
because  of  failure  to  provide  sufficient  funds,  thereby  annually 
reducing  the  credit  allowance.  In  a  number  of  cases  a  district 
indebtedness  has  gone  beyond  the  5%  allowed  by  state  consti- 
tution, which  places  the  district  in  the  insolvent  class  and 
makes  its  warrants  non-negotiable  and  insecure  of  payment. 

"  Note  specially — unless  something  can  be  done  rather  quickly, 
it  will  be  necessary  to  eliminate  all  of  the  Indian  pupils  from 
our  public  schools,  on  the  basis  that  they  are  wards  of  the 
national  government.  And  may  I  remark  that  investigation 
will  positively  show  that  public  school  service  is  being  provided 
at  a  much  less  cost  than  the  national  government  could  provide 
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the  education  independently ;  and  second,  to  make  solvent  school 
districts  along  the  border,  or  upon  the  reservation,  it  will  be 
necessary  to  materially  reduce  the  budget,  thus  lowering  the 
standard  type  of  education,  or  shortening  the  school  term  to 
conform  to  the  revenue  available." 
The  sub-committee  has  this  to  say  relative  to  the  question  of 
education  of  Indian  children : 

"  The  white  taxpayers  can  not,  without  unreasonable  sacri- 
fice, meet  the  burden  of  educating  their  own  children  and  the 
added  burden  of  educating  the  Indian  children.  They  ought 
not  to  be  asked  to  do  so. 

"  The  sub-committee  is  unanimous  in  its  opinion  that  the 
Indian  is  not  yet  ready  to  bear  the  burden  of  taxation  which 
is  normally  borne  by  the  citizens  of  the  Republic,  and  this  view 
is  supported  by  all  the  testimony  and  information  received  by 
the  sub-committee.  Inasmuch  as  the  Indian  land  bears  no  tax 
revenue,  and  in  many  areas  will  not,  for  an  indefinite  time  in 
the  future,  contribute  to  the  cost  of  government,  it  becomes 
imperative  to  perform  its  duty  by  assuming  its  full  responsi- 
bility in  educating  the  Indian  children.  We  also  concur  in  the 
views  expressed  by  certain  witnesses  who  testified  at  our  hear- 
ings, that  the  duty  of  preparing  the  Indian  population  for 
citizenship  was  a  national  responsibility  and  that  it  ought  not 
to  be  imposed  upon  the  counties  and  local  school  districts 
charged  with  the  operation  of  the  local  public  schools.  Inci- 
dentally, the  sub-committee  feels  that  many  of  the  problems  of 
Indian  education  will  be  solved  almost  instantly,  if  the  sub- 
ordinate political  organizations  who  are  now  dealing  direct 
with  the  Indians  are  given  to  understand  that  their  efforts  are 
appreciated  and  that  the  government  of  the  United  States  will 
co-operate  in  a  substantial  way  by  paying  the  entire  out-of- 
pocket  cost  for  preparing  the  Indian  for  citizenship.  Nothing 
else  will  so  quickly  silence  the  demand  for  the  right  to  tax  the 
Indian  lands." 

Time  does  not  permit  my  taking  up  the  question  of  expenditures 
for  law  enforcement,  poor  relief,  building  and  maintenance  of  roads 
within  the  several  counties,  but  I  heartily  concur  with  the  recom- 
mendations of  the  sub-committee  which,  in  substance,  are: 

"  1 — That  the  United  States,  by  proper  legislation,  shall  de- 
clare that  it  is  its  policy  to  meet  the  full  expense  for  the  pro- 
gressive development  of  the  Indian  citizens. 

"  2 — That  authorization  be  made  by  which  the  United  States 
may  contract  with  local  governmental  agencies  for  providing 
health  service  and  indigent  relief  for  ward  and  non-ward  In- 
dians, and  to  pay  the  reasonable  cost  connected  therewith. 
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"  3 — That  a  system  be  provided  whereby  the  local  govern- 
mental agencies  will,  in  proper  cases,  afford  necessary  law- 
enforcement  activities,  and  that  a  plan  be  evolved  under  which 
the  United  States  will  pay  to  such  agencies  the  reasonable  and 
necessary  cost  of  the  service  furnished. 

"  4 — That  the  United  States  proceed  promptly  in  prosecuting 
the  necessary  development  of  highways,  to  meet  its  responsi- 
bility by  paying  the  full  cost  in  providing  roads  and  bridges 
where  same  are  built  primarily  for  the  benefit  of  the  Indians 
on  Indian  lands,  and  that  the  United  States  shall  contribute  on 
a  proportionate  basis  to  the  cost  of  such  highway  projects  as 
are  only  partially  for  the  benefit  of  the  Indians  and  where  the 
improvements  shall  be  located  partly  upon  tax-exempt  Indian 
land  and  partly  upon  land  which  contributes  its  quota  of  tax 
revenue." 

Personally,  I  have  a  feeling  that  some  amicable  agreement  will 
soon  be  reached  whereby  the  federal  government  will  assume  full 
responsibility  for  the  governing  and  care  of  her  Indian  residents, 
and  that  the  cost  and  burden  will  eventually  be  lifted  from  the 
counties  and  borne  by  the  entire  United  States. 

Chairman  Maxwell:  The  address  to  which  we  just  listened 
carries  its  own  implication  of  thorough  familiarity  with  the  subject 
discussed. 

The  next  address  on  this  subject  is  by  a  deputy  special  officer  of 
the  United  States  Indian  Service,  Captain  J.  Allison  Moore,  who 
will  present  a  paper  prepared  by  the  office  of  Mr.  Louis  C.  Mueller, 
chief  special  officer  in  charge  of  Indian  law  and  order  enforcement 
in  the  United  States. 

J.  Allison  Moore  (deputy  special  officer  U.  S.  Indian  Service)  : 

Statistics  compiled  by  various  state  chambers  of  commerce  re- 
cently have  established  the  fact  that  80  per  cent  of  the  merchandise 
bought  within  the  state  is  bought  by  the  lady  of  the  household. 
Looking  at  this  audience,  I  am  tempted  to  feel  that  when  it  comes 
to  paying  taxes  the  ladies  have  been  falling  down  on  their  jobs, 
and  the  80  per  cent  should  be  represented  here,  unless  the  adage 
applies  that  it  is  the  man  who  pays. 

Due  to  the  fact  that  many  of  the  complaints  that  come  to  the 
federal  government  regarding  tax-exempt  Indian  lands  arise  out  of 
expenditures  by  the  counties  and  cities  and  states  for  law-enforce- 
ment work,  I  have  been  requested  to  present  to  you  a  picture  of  our 
Indian  reservation  law-and-order  problem  and  express  something 
of  the  department's  attitude  on  tax-exempt  lands. 
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INDIAN  RESERVATION  LAW  AND  ORDER 

LOUIS  C.    MUELLER 

Chief  Special  Officer  U.  S.  Indian  Service 

I  have  been  requested  to  present  to  you  a  picture  of  our  Indian 
reservation  law-and-order  problem  and  express  something  of  the 
Indian  Department's  attitude  on  tax-exempt  lands.  This  I  hope  to 
do  briefly.  I  say  briefly  because  to  enter  into  any  detailed  discus- 
sion of  reservation  law  and  order  and  tax-exempt  lands  in  all  their 
various  ramifications  would  necessitate  your  organization  remaining 
in  session  perhaps  several  days  longer. 

Among  the  difficulties  of  enacting  legislation  and  initiating  poli- 
cies for  the  benefit  and  control  of  Indians  is  the  variety  of  problems 
and  the  wide, difference  in  these  problems,  especially  in  the  Indians' 
degree  of  civilization  or  progress.  I  am  not  so  sure  that  the  two 
terms  are  congruous.  In  order  that  you  may  get  a  better  idea  of 
the  wide  difference  in  Indians  which  I  mentioned  a  moment  ago  let 
me  draw  this  comparison.  If  you  were  to  visit  one  of  the  Sioux 
reservations  in  South  Dakota  you  might  there  observe  Indians 
wearing  both  blankets  and  moccasins  and  with  their  faces  painted 
in  ghastly  red  and  yellow  colors,  reminding  us  of  the  stories  of  the 
days  of  Sitting  Bull.  Holding  this  picture  in  mind  let  me  call  your 
attention  to  the  fact  that  Herbert  Hyde,  the  U.  S.  Attorney  at 
Oklahoma  City,  who  last  month  prosecuted  the  notorious  Bates  and 
Bailey,  is  an  Indian.  Mr.  Roe  Cloud,  the  present  superintendent  of 
our  wonderful  Haskell  Indian  School  over  in  Kansas,  is  a  full- 
blooded  Indian,  and  even  the  well-known  Will  Rogers  points  with 
pride  to  his  Cherokee  blood.  With  these  extremes  in  mind  you 
may  readily  see  the  difficulties  in  enacting  laws  broad  enough  to 
cover  those  who  are  so  widely  different  and  yet  all  classed  as 
Indians. 

The  department  with  which  I  am  associated  is  primarily  inter- 
ested in  suppressing  the  liquor  traffic  among  the  Indians.  The  two 
worst  enemies  the  Indian  has,  in  our  estimation,  are  unearned  wealth 
and  intoxicating  liquor.  Unearned  wealth  tends  to  destroy  initia- 
tive and  make  any  group  a  dependent  people.  In  this  respect  the 
Indian,  being  human,  is  no  different  than  any  other  group  or  race 
similarly  situated.  While  I  do  not  pretend  to  argue  the  merits  of 
prohibition  in  its  relationship  to  the  white  race,  we  have  found  that 
the  average  Indian,  when  sober,  is  inclined  to  be  peaceable  and 
law-abiding,  and  that  almost  all  of  our  major  Indian  crimes  are 
traceable  directly  or  indirectly  to  the  consumption  of  liquor.  There- 
fore we  suppress  the  liquor  traffic,  not  so  much  from  the  moral 
standpoint  as  from  the  standpoint  of  major  crime  prevention,  and 
we  believe  the  necessity  for  preventing  liquors  from  reaching  the 
Indian  is  as  great  today  as  it  was  one  hundred  and  one  years  ago 
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when  our  Congress  enacted  legislation  making  it  an  offense  to  carry 
on  that  traffic  with  the  Indians.  Those  of  you  who  are  at  all 
familiar  with  the  effect  of  liquor  upon  the  average  Indian  will  not 
contend  otherwise. 

Many  years  ago,  and  for  many  years,  our  national  government, 
by  the  establishment  and  maintenance  of  forts  and  the  use  of  troops 
and  by  other  methods  of  which  we  have  no  reason  to  be  proud, 
effected  treaties  with  the  Indians  who  then  occupied,  owned  and 
controlled  most  of  this  western  ocuntry.  Can  it  be  said  that  all 
this  was  for  the  benefit  of  the  Indian?  I  believe  not.  It  is  true 
that  the  Oklahoma  Indians  were  given  lands  later  found  to  contain 
oil,  and  others,  lands  rich  in  timber  which  may  have  caused  some 
of  us  to  envy  them  their  birthright  or  at  least  their  head  right. 
There  is  no  question  that  if  the  value  of  these  resources  had  been 
known  or  appreciated  at  that  time  they  would  not  have  been  given 
to  the  Indian. 

We  are  forced  to  admit  that  these  forts  and  treaties  and  other 
expensive  concessions  were  for  the  sole  benefit  of  our  white  civiliza- 
tion which  was  at  that  time  both  looking  and  moving  westward. 

In  the  years  that  followed,  the  Indians,  many  of  them,  through 
an  unwise  policy  of  the  government,  were  given  title  to  their  lands 
and  many  of  them  soon  lost  or  disposed  of  these  lands  in  some 
manner  or  other.  They  were  no  longer  then  wards  of  the  govern- 
ment, becoming,  many  of  them,  destitute  and  objects  of  pity  and 
contempt,  and  in  many  cases  charity.  Is  it  any  wonder  that  they 
soon  presented  a  problem  to  those  charged  with  maintaining  law 
and  order.  Can  it  be  said  that  the  policy  that  pauperized  them 
benefited  them  or  the  whites,  or  in  the  long  run,  either  of  them  ? 

Now  the  treaties  that  were  made  and  carried  out  often  provided 
for  the  payment  of  large  sums  of  cash  annually  and  other  conces- 
sions equally  as  expensive  to  our  federal  treasury.  Those  treaties 
were  ratified  or  approved  by  Congress  or  by  the  representatives  of 
the  various  states,  if  you  please. 

Let  us  presume  that  when,  say,  the  state  of  North  Dakota  sought 
admission  to  our  Union  and  the  early  settlers  had  entered  the  land 
of  the  once  mighty  Sioux,  called  the  Dakota  territory,  the  federal 
government  had  said  to  them :  "  We  have  expended  large  sums 
from  our  federal  treasury  in  building  and  maintaining  Ft.  Berthold, 
Ft.  Yates,  Ft.  Abraham  Lincoln  and  others,  and  in  maintaining 
troops  and  in  making  and  carrying  out  these  various  treaties  with 
the  Indians,  in  order  that  you  might  be  able  to  settle  here  in  peace 
and  cultivate  these  rich  lands;  there  is  therefore  a  large  bill  against 
this  land  due  and  payable  to  our  federal  treasury  from  you  who 
intend  to  occupy  this  land  " — would  not  this  claim  be  as  valid  as 
the  present  claims  of  the  various  states  against  the  government  be- 
cause of  the  tax-exempt  lands  set  aside  for  reservations  inside  their 
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boundaries?  I  believe  so.  What  the  government  has  said  in  effect 
is  this,  "  We  have  contributed  our  share  and  now  it  is  up  to  you 
to  do  yours." 

It  is  claimed  that  the  state  and  county  receive  nothing  from  the 
Indians  because  their  lands  are  exempt  from  taxation.  Just  what 
does  he  receive  for  which  no  compensation  is  made  in  some  man- 
ner? Roads?  If  he  uses  the  roads  he  must  license  his  car,  and  in 
so  doing  contributes  his  portion.  How  much  federal  aid  has  been 
extended  to  you  on  your  state  highway  program?  If  it  were  not 
for  federal  aid  the  90,000  people  in  the  state  of  Nevada  with  its 
110,000  square  miles  would  be  still  using  saddle  horses  to  travel 
from  one  place  to  another.  Schools?  If  he  attends  the  public 
school  the  federal  government  pays  for  him  so  much  a  day.  The 
government  also  provides  for  him  hospitals,  doctors,  dentists,  nurses 
and  skilled  social  and  home-economics  workers. 

Legislation  has  been  enacted  providing  that  when  an  Indian  on 
any  reservation  commits  any  one  of  the  nine  major  crimes,  to  wit : 
murder,  manslaughter,  rape,  incest,  assault  with  intent  to  kill, 
assault  with  a  dangerous  weapon,  burglary,  robbery,  and  larceny, 
the  federal  courts  shall  have  exclusive  jurisdiction.  Frankly,  in 
many  communities  I  doubt  very  much  if  an  Indian  could  receive 
justice  in  a  local  court,  either  as  the  defendant  or  as  the  accuser — 
due  to  the  conscious  or  unconscious  feeling  of  the  public  sentiment 
of  the  white  man  against  him,  not  as  an  individual,  but  as  a  class. 
Five  jurymen  in  Nevada  this  year  disqualified  themselves  on  the 
grounds  that  they  would  not  accept  Indian  testimony  the  same  as 
that  of  a  white  man.  We  are,  I  believe,  most  apt  to  expect  too 
much  from  a  people  who  were  but  a  comparatively  short  time  ago 
living  as  savages,  and  emerging  slowly  into  the  customs  and  habits 
of  the  white  man.  There  remains  little  service,  in  my  estimation, 
that  the  county  and  state  can  render.  It  may  be  true  that  some 
counties  have  in  the  past  spent  considerable  money  in  connection 
with  prosecuting  cases  involving  Indians.  When  economic  condi- 
tions permitted  the  Indian  to  pay  the  fines  assessed  rather  than  board 
on  the  county,  less  complaint  was  heard. 

I  mentioned,  you  will  remember,  the  nine  major  crimes.  Now 
between  these  nine  and,  say,  all  offenses  there  is  a  gap  that  must 
be  filled  either  by  a  court  of  Indian  offenses  or  the  state  or  county 
courts,  if  you  please.  Then,  too,  the  nine  major  offenses  go  into 
federal  court  only  when  the  crime  is  committed  on  the  reservation, 
so  that  when  an  Indian  commits  a  crime  off  the  reservation  the 
county  or  state  must  prosecute,  since  a  court  of  Indian  offenses 
would  have  no  jurisdiction.  In  some  districts  the  reservation 
offenses  not  covered  by  the  aforementioned  nine  are  taken  care  of 
by  the  Indian  court,  in  some  places  the  responsibility  is  divided 
between  the  Indian  court  and  the  county,  and  in  at  least  one  place 
neither  operates. 
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A  few  years  ago  a  county  in  one  of  our  northwestern  states 
tried,  in  a  period  of  less  than  two  years,  three  murder  cases  in- 
volving Mexicans,  all  three  trials  being  lengthy  and  expensive. 
These  people  involved,  unlike  our  Indians,  were  imported  into  the 
state  in  connection  with  two  tax-paying  industries,  railroading  and 
lumber.  I  heard  no  word  of  protest  from  the  county  court  over 
the  expense  of  these  trials  or  from  any  individual  taxpayer.  Had 
these  been  Indian  cases  the  echoes  of  protest  would  still  be  heard. 

Even  in  this  year  of  reduced  appropriations,  the  government  on 
the  Ind'an  reservations  is  spending  twenty-two  million  dollars;  and 
an  additional  twenty-two  million  dollars  on  irrigation,  roads,  erosion 
work  and  buildings.  The  amount  is  probably  more  than  would  be 
taxed  against  the  same  lands  and  it  certainly  is  many  times  the 
amount  that  would  be  actually  collected  if  taxed. 

The  government's  expenditure  of  wages  alone,  80  per  cent  to 
white  employees,  is  around  ten  million  dollars  a  year.  That  money 
is  spent  locally.  In  addition  are  the  costs  of  materials  running  into 
many  millions  a  year.  And  the  money  paid  to  Indians  likewise  is 
spent  locally.  It  is  hardly  to  be  expected  that  the  government  would 
subject  the  Indian  lands  to  taxation  or  make  an  equivalent  payment 
directly,  "  in  lieu  of  taxes,"  while  at  the  same  time  keeping  up  this 
heavy  expenditure  on  the  Indian  Service  —  an  expenditure  which 
goes  into  local  uses. 

If  some  industry  was  seeking  a  location  in  this  state  or  any  other 
state  with  a  promise  of  spending  as  much  annually  as  the  govern- 
ment does  here  in  administering  to  and  providing  for  the  Indians, 
every  chamber  of  commerce  in  that  state  would  be  offering  attrac- 
tive inducements  to  secure  that  industry  for  their  own  community. 
Do  not  your  communities  receive  the  full  benefit  of  these  federal 
appropriations  ? 

In  the  vicinity  of  Duluth,  Minnesota  there  are  some  500  Indians 
of  the  Chippewa  tribe  who  have  forsaken  their  reservations  and 
abandoned  the  customs  of  their  forefathers  to  take  their  place  in 
the  social  and  industrial  life  of  that  community.  The  responsibility 
of  assisting  the  Indian  to  the  end  that  he  may  find  his  place, 
whether  in  the  industrial  or  professional  life  of  the  city,  or  in  be- 
coming a  successful  farmer,  rests  on  us  equally  as  individuals,  and 
on  the  various  cities,  counties  and  states,  and  should  be  shared  with, 
rather  than  dumped  into  the  lap  of  the  federal  government. 

A  study  of  Indian  reservation  law  and  order  was  made  some  two 
years  ago  under  direction  of  Lewis  Meriani  and  the  findings  of 
that  investigation  laid  before  the  state  committee  on  Indian  Affairs, 
and  it  may  be  true  that  there  are  some  places  where  the  Indian  has 
placed  some  burden  on  the  county  and  state  in  their  administration 
of  law  and  order. 

The  welfare  and  destinies  of  our  service  and  of  the  Indians  are 
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now  in  the  hands  of  a  new  commissioner  of  Indian  Affairs,  Mr. 
John  Collier.  Mr.  Collier  knows  Indians  and  the  problems  of  their 
administration  better  perhaps  than  any  other  living  man.  With  this 
knowledge  he  has  foresight,  courage  and  determination,  and  if  there 
are  injustices  to  be  corrected  I  have  faith  that  these  adjustments 
will  be  made  fairly  and  honestly  and  in  the  very  near  future. 

Chairman  Maxwell:  The  very  interesting  address  to  which  we 
have  just  listened,  presenting  the  view  of  the  United  States  Indian 
service  on  this  subject,  completes  the  assigned  addresses  for  the 
afternoon  conference,  but  it  is  expected  there  will  be  general  dis- 
cussion of  the  addresses  that  have  been  presented  to  the  conference 
this  morning.     The  conference  will  now  be  open  for  that  purpose. 

Perhaps  the  suggestion  would  be  that  they  be  taken  in  the  order 
in  which  they  were  presented.  If  there  is  any  member  present  who 
wishes  to  discuss  the  paper  presented  by  Mr.  Beall,  on  the  problems 
of  administration  in  New  Mexico,  the  conference  is  open  for  that 
purpose  at  this  time. 

Request  is  made  that  as  you  arise  you  give  your  name  and  ad- 
dress for  the  benefit  of  the  reporter. 

(No  response) 

Chairman  Maxwell:  If  no  one  wishes  to  discuss  that  paper, 
the  next  thing  in  order  is  the  paper  discussing  the  tax  situation  in 
Nevada.     Do  you  wish  to  discuss  any  phases  of  that  paper? 

Henry  F.  Long:  If  there  is  any  one  here  from  Nevada  who 
could  speak  in  respect  to  the  attitude  toward  death  taxes,  namely 
the  inheritance  tax,  I  would  like  to  have  him  express  for  the  benefit 
of  us  all  just  what  Nevada  has  benefited  by  not  having  death  taxes. 
If  it  is  true  that  they  have  no  death  taxes  in  Nevada,  in  spite  of 
the  fact  that  they  have  the  largest  per-capita  wealth,  and  if  in  these 
times  of  impoverishment  they  find  their  finances  a  problem,  I  am 
wondering  what  their  reason  would  be  for  not  desiring  this  revenue. 

Chairman  Maxwell:  It  is  an  interesting  question.  It  would 
seem  that  they  were  just  permitting  that  much  revenue  to  go  to  the 
federal  government  under  its  general  system,  which,  as  adopted  in 
all  of  the  other  states,  goes  to  the  states.  I  think  we  may  assume, 
Mr.  Commissioner  Long,  that  that  is  a  condition  which  will  not  be 
permitted  to  continue. 

Henry  F.  Long:  Somebody  told  me  that  all  the  real  wealth  of 
the  state  was  held  by  two  railroads,  and  that  all  the  stock  in  the 
two  railroads  was  held  by  people  in  North  Carolina,  so  that  there 
is  where  all  the  wealth  was. 

Chairman  Maxwell:  Any  other  lady  or  gentleman  have  any 
suggestion  to  present  with  reference  to  the  Nevada  situation? 
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BuRDETT  Smith  (Utah)  :  I  would  like  to  ask  how  Nevada 
handles  personal  property  such  as  sheep  that  are  diverted  from  one 
county  to  another  as  the  seasons  progress.  Do  they  assess  that 
which  is  only  in  their  state  for  a  few  months  for  the  entire  year, 
or  is  that  apportioned? 

Chairman  Maxwell  :  Inasmuch  as  Mr.  Long  made  North  Caro- 
lina the  goat  on  the  other  question,  the  chairman  is  going  to  pass 
the  buck  to  the  gentleman  from  South  Carolina,  who  read  the 
paper — but,  Mr.  Query  seems  to  have  absconded. 

Anyone  present  who  can  throw  any  light  on  that  question?  Mr. 
Long,  are  you  equal  to  an  explanation  of  that  situation  ? 

(No  response) 

Chairman  Maxwell  :  I  was  going  to  ask  the  gentleman  from 
Utah,  because  we  are  all  interested,  if  they  are  taxing  tangible 
personal  property  on  the  first  day  of  January.  That  day,  at  least  in 
Massachusetts,  is  a  cold  day;  and  if  they  do,  I  was  wondering  how 
they  get  the  sheep  in  the  pastures  or  prairies,  or  whatever  they  call 
the  ranges  there. 

BuRDETT  Smith  :  We  do  not  tax  many  sheep.  They  wait  for 
Nevada  to  tax  them,  and  then  catch  them  when  they  come.  Nevada 
does  all  the  taxing. 

Chairman  Maxwell  :  It  seems  we  are  not  able  to  get  very  much 
light  on  these  questions. 

Certainly  there  ought  to  be  plenty  of  conversation  on  the  last 
subject  that  was  discussed.  Inasmuch  as  we  have  already  had  a 
joint  debate. between  iMr.  Seaman  and  Mr.  Moore  on  the  question 
of  taxing  Indian  lands,  does  anyone  wish  to  present  any  views  on 
that  subject? 

iHENRY  F.  Long  :  I  do  not  care  to  present  any  views,  Mr.  Presi- 
dent, but  I  would  like  to  ask  Mr.  Seaman  if  he  knows  whether  in 
the  constitution  of  Colorado  or  in  the  constitution  of  Arizona  there 
is  any  provision  in  respect  to  exempt  property.  In  other  words, 
what  is  the  provision  of  the  constitution  of  Colorado  or  of  Arizona 
as  to  exempted  property  generally,  my  thought  being  that  there 
might  be  phraseology  there  that  would  bring  within  its  sweep  prop- 
erties owned  by  the  Indians,  exclusive  of  the  exemption  that  they 
get  by  virtue  of  being  a  ward  of  the  United  States  government. 

John  R.  Seaman:  I  cannot  answer  that  for  Arizona.  The 
Colorado  constitution  provides  that  all  the  property  owned  by  the 
federal  government  shall  be  exempt  from  taxation. 

Chairman  Maxwell:  That  would  be  true  if  it  was  not  in  the 
constitution,  anyway. 
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H.  B.  Harding:  I  have  the  honor  of  presenting  a  paper  this 
evening  which  would  answer  Commissioner  Long's  question  in 
respect  to  the  constitutional  provision  of  the  state  of  Arizona. 

Chairman  Maxwell:  Thanks. 

R.  F.  AsPLUND  (New  Mexico)  :  With  reference  to  that  question 
of  the  exemption  of  Indian  lands,  we  have  a  provision  in  the  New 
Mexico  constitution  that  exempts  the  lands  of  Indians  not  taxed. 
Not  very  long  ago  Congress  made  the  Indians  citizens,  and  the 
question  of  taxing  came  up  at  that  time.  Now,  New  Mexico  never 
consented  to  having  the  Indians  declared  citizens,  and  they  would 
prefer  not  to  tax  them  than  to  tax  them  as  citizens. 

In  the  first  place,  we  feel  that  the  cost  of  giving  the  Indians  the 
advantages  now  borne  by  the  government  would  be  far  in  excess 
of  what  our  state  could  possibly  derive  from  assessing  the  lands 
of  the  Indians  and  trying  to  get  any  tax  revenue  from  them.  We 
do  feel  that  the  Indians  are  more  or  less  of  an  asset  in  New 
Mexico.  If  it  were  not  for  that  we  might  feel  that  the  govern- 
ment ought  to  pay  us  rent  for  the  lands  set  aside  in  New  Mexico 
to  maintain  its  wards.  But,  as  far  as  getting  tax  revenue  from 
them,  and  trying  to  maintain  them  in  the  situation  in  which  they 
have  been  exempt  and  maintained  by  the  federal  government,  we 
prefer  that  the  federal  government  should  maintain  its  wards  with- 
out expense  to  the  state.  As  far  as  I  can  see,  the  Indians  are  very 
little  expense  to  the  government  of  New  Mexico.  I  understand 
that  situation  does  not  prevail  in  other  states,  but  we  cannot  find 
on  investigation  that  the  Indians  are  costing  us  anything  in  the 
way  of  investigation  or  for  roads  or  for  maintenance  of  law  and 
order. 

T.  S.  Kimball  (Arizona)  :  This  is  my  first  opportunity  to  attend 
one  of  these  meetings.  I  am  just  a  dirt  farmer,  and  I  am  very 
much  interested  in  taxation.  I  hope  before  this  conference  ad- 
journs that  we  will  have  some  remedies  to  help  us. 

I  consider  that  Mr.  John  R.  Seaman  has  offered  us  some  reme- 
dies. While  we  appreciate  very  much  what  the  government  has 
done  for  its  wards,  so  far  as  the  Indians  are  concerned,  we  never 
got  a  road  through  the  Indian  reservation  that  we  did  not  have  to 
agree  to  maintain  it  after  it  is  built.     That  is  one  thing. 

I  hope  a  lot  of  these  remedies  may  come  from  these  discuss'ons, 
or  else  I  hope  that  somebody  will  offer  a  resolution,  like  the  old 
Israelites  did,  that  we  have  a  jubilee  and  cast  this  stuff  all  out  and 
start  in  anew. 

Franklin  S.  Edmonds:  Mr.  Chairman,  if  there  is  no  further 
discussion  on  the  subject,  I  would  like  to  offer  a  resolution: 

Resolved,  That  the  National  Tax  Conference  hereby  records 
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its  conviction  that  the  best  interests  of  the  country  require  a 
federal  sales  tax,  imposed  upon  the  manufacturer,  which,  at  a 
two  percent  rate,  would  probably  yield  $600,000,000,  of  which 
one-half  should  be  returned  to  those  states,  apportioned  on  a 
per-capita  basis,  which  do  not  impose  in  any  form  state  taxes 
on  such  sales,  and  one-half  should  be  retained  by  the  federal 
government,  in  lieu  of  nuisance  taxes  at  present  imposed. 

Chairman  Maxwell:  If  the  president  were  in  the  chair,  he 
would  observe  that  that  resolution  will  be  referred  to  the  com- 
mittee on  resolutions  for  careful  consideration  and  without  debate. 

The  conference  is  still  open  for  any  discussion  that  any  member 
may  wish  to  present  on  these  subjects,  unless  you  think  we  should 
close. 

Franklin  S.  Edmonds:  Continue  as  long  as  anyone  has  any- 
thing to  present. 

Di?.  Charles  L.  Bullock  :  Has  notice  been  given  that  the  com- 
mittee on  nominations  meets  at  the  front  of  this  room  at  the  close 
of  this  session? 

Chairman  Maxwell  :  That  has  been  made. 

Franklin  S.  Edmonds:  The  secretary  reports  that  there  are,  I 
think,  sixteen  states  which  have  elected  their  member  of  the  reso- 
lutions committee.  It  is  highly  important  that  that  work  should  be 
completed  today  so  that  there  will  be  a  full  attendance  of  the  com- 
mittee when  it  gets  down  to  its  rather  difficult  task.  Will  the  state 
delegations  please  see  to  it  that  the  members  of  the  committee  are 
elected  as  speedily  as  possible. 

Chairman  Maxwell  :  I  will  now  turn  the  meeting  back  to  Mr. 
Edmonds. 

Chairman  Edmonds:  Any  announcements,  Mr.  Murphy? 

Mr.  Murphy  :  I  have  one. 

G.  H.  Sullivan  (^Minnesota)  :  Pardon  me,  if  I  announce  that 
there  will  be  a  meeting  on  the  subject  of  bank  taxation  at  Room 
203,  immediately  upon  adjournment  of  this  session. 

Chairman  Edmonds:  Room  203  is  on  this  floor,  isn't  it? 

Mr.  Sullivan  :  Yes. 

Chairman  Edmonds  :  Two  meetings,  therefore,  are  announced 
right  after  this  session. 

M.  A.  Murphy:  Mr.  Chairman  and  Fellow  Delegates:  I  have 
just  a  word  to  say  in  reference  to  the  dinner  dance  which  will  take 
place  tomorrow  evening.  It  is  scheduled  for  7:30.  I  understand 
the  manager  of  the  hotel  has  been  sort  of  keeping  tab  on  the  ladies. 


DINNER  DANCE  115 

He  finds  that  the  majority  of  them  eat  around  six-thirty  or  seven 
o'clock,  so  we  thought  of  having  this  dinner  dance  start  at  seven- 
thirty.  This  will  give  the  ladies  plenty  of  time  to  return  from  their 
afternoon  trip. 

I  assure  the  delegates  that  the  banquet  that  Mr.  Olson  or  his 
chef  has  prepared  for  you  people  tonight  is  going  to  be  something 
out  of  the  ordinary,  and  I  hope  that  each  of  you  will  sign  up  for  it 
as  you  go  out. 

I  have  another  little  announcement  that  I  wish  to  make  in  refer- 
ence to  the  Spanish  dinner  and  dance  which  is  to  take  place  here 
this  evening  right  out  where  the  picture  was.  taken  this  afternoon. 
Now,  that  Spanish  dinner  and  entertainment  is  free  to  the  dele- 
gates and  their  wives.  We  were  sorry  that  we  could  not  see  our 
way  clear  to  make  it  free  and  open  for  everybody,  but  as  long  as 
the  tickets  last  there  is  not  going  to  be  any  charge  at  all.  I  would 
request  that  the  delegates  kindly  walk  down  this  way  on  their  way 
out  after  the  adjournment  of  the  meeting,  and  I  will  pass  out  the 
tickets  to  you.     It  won't  take  but  a  moment  or  two. 

Chairman  Edmoxds:  Those  are  the  tickets  for  tonight? 

M.  A.  Murphy  :  Yes. 

Chairman  Edmonds:  Any  further  business? 

M.  A.  Murphy:  I  would  like  to  have  the  delegates  here  repre- 
senting Arizona  meet  directly  after  this  meeting  in  order  to  select 
their  member  for  the  resolutions  committee.  Please  see  that  that 
is  done. 

Chairman  Edmonds:  Any  further  business? 

(No  response) 

Chairman  Edmonds  :  The  sessions  will  resume  tonight  at  8 
o'clock  in  this  room.     This  meeting  is  adjourned. 


FOURTH  SESSION 
Tuesday,  October  17,  1933,  8:00  P.  M. 

Chairman  Edmonds:  The  conference  convened  at  8  o'clock, 
according  to  the  program,  and  recessed  to  8:15.  The  hour  of 
8:  15  having  arrived,  the  conference  will  be  in  order. 

I  shall  be  glad  if  our  friends  in  the  hall  will  sound  the  slogan 
so  every  one  will  come  in.  We  are  badly  scattered,  and  there  are 
chairs  here  in  the  front,  and  there  will  probably  be  many  coming 
in  late.  Won't  those  in  the  rear  come  up  to  the  front  so  that  the 
late-comers  will  find  places  without  causing  any  disturbance  ?  It  is 
strictly  in  accordance  with  the  Biblical  rule.  This  is  the  first  time 
in  my  experience  that  the  National  Tax  Association  has  come  in 
competition  with  a  Mexican  entertainment.  At  the  present  moment 
the  odds  are  a  little  bit  against  us.  We  hope,  however,  that  before 
the  evening  is  over  we  may  be  able  to  score  a  triumph.  A  triumph 
it  would  be,  because  I  think  never  in  the  experience  of  the  Asso- 
ciation have  we  had  a  more  novel  or  more  interesting  or  more 
beautiful  or  picturesque  entertainment  than  has  been  given  by  our 
hosts  in  Phoenix  tonight. 

Before  turning  to  the  regular  program  I  want  to  ask  Mr.  Winter, 
representing  the  California  Taxpayers'  Association,  and  the  editor, 
I  think,  of  the  Tax  Digest,  which  is  the  paper  that  has  been  pro- 
vided for  us  through  the  generosity  of  that  association,  if  he  will 
not  make  an  announcement  concerning  the  plans  of  the  association. 

Richard  Winter  (California)  :  Mr.  Chairman  and  Ladies  and 
Gentlemen :  Next  week,  on  Tuesday  and  Wednesday,  the  Western 
States  Taxpayers'  Conference  convenes  in  Los  Angeles.  There  is 
going  to  be  a  very  rich  program  with  a  number  of  nationally 
known  speakers ;  among  these  is  Colonel  Robert  McCormick,  editor 
of  the  Chicago  Tribune,  who  will  speak  on  "  The  American  Way." 
Following  Colonel  McCormick  in  that  session  will  be  Dr.  Chester 
Rowell. 

Educational  trends  and  taxation  will  receive  the  attention  of 
four  speakers  —  Dr.  Robert  G.  Sproul  of  the  University  of  Cali- 
fornia, Dr.  A.  G.  Crane  of  the  University  of  Wyoming,  Mr.  H.  S. 
Upjohn,  former  county  superintendent  of  schools  in  Los  Angeles 
and  at  present  of  the  Long  Beach  school  system,  and  Mr.  N.  Brad- 
ford Trenham,  secretary  of  the  Educational  Commission  of  the 
California  Taxpayers'  Association. 

(116) 
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Taxation  in  California  will  be  covered  by  Mr.  Fred  E.  Stewart, 
member  of  the  California  State  Board  of  Equalization.  Mr.  Earl 
E.  Jensen,  superintendent  of  Los  Angeles  County  charities,  will  take 
up  the  rising  cost  of  public  welfare,  a  great  problem  to  Los  Angeles, 
with  over  500,000  people  on  the  charity  roll.  Mr.  Fred  Bennion 
of  Montana  State  College  will  cover  the  revenue  situation  in  the 
mountain  states. 

In  the  name  of  Mr.  John  McPeak,  president  of  the  Western 
States  Taxpayers'  Association,  I  want  to  extend  to  you  a  cordial 
invitation  to  attend  this  conference  in  Los  Angeles  next  week, 
Tuesday  and  Wednesday,  October  24th  and  25th. 

Chairman  Edmonds  :  I  hope  very  much  that  those  delegates 
who  are  going  home  by  way  of  Los  Angeles  will  take  advantage 
of  the  invitation  Mr.  Winter  has  given  you. 

Judge  Leahy,  there  was  a  call  this  afternoon  for  a  date  of  the 
meeting  of  the  resolutions  committee.  Has  the  place  or  date  been 
determined  yet? 

Edward  P,  Leahy  :  That  date  will  be  announced  tomorrow 
morning,  Mr.  Chairman. 

Chairman  Edmonds  :  Please  remind  the  members  of  the  resolu- 
tions committee  of  your  delegations  to  be  present  tomorrow  morn- 
ing, because  the  announcement  may  be  made  of  a  meeting  within  a 
few  hours'  time. 

For  this  evening  we  continue  our  discussion  of  special  tax  prob- 
lems, in  some  cases  in  the  immediate  vicinity  and  in  other  cases  a 
little  farther  distant. 

The  first  paper  is  on  "  The  Tax  Situation  in  Texas,"  by  Mr.  E. 
M.  Barron,  secretary  of  the  Texas  Legislative  Tax  Survey  Com- 
mittee.    I  am  advised  that  Mr.  Barron  has  been  unable  to  attend. 

W.  G.  Query:  I  have  his  paper. 

Chairman  Edmonds:  In  view  of  the  fact  that  we  are  com- 
mencing this  evening's  session  rather  late,  and  there  are  three  other 
papers,  what  would  you  think  of  having  this  paper  printed  in  the 
proceedings  ? 

I  have  a  letter  here  from  Mr.  Barron,  addressed  to  Secretary 
Query,  in  part  as  follows : 

'■  With  further  reference  to  your  letter  of  September  28th, 
I  am  enclosing  herewith  a  discussion  of  the  Texas  tax  prob- 
lem, which  has  been  prepared  by  Dr.  E.  T.  Miller,  former 
member  of  the  special  legislative  tax  survey  committee.  Dr. 
Miller  has  long  been  considered  as  one  of  our  leading  authori- 
ties on  the  subject  of  taxation.  We  regret  very  much  that  it 
will  be  impossible  for  either  of  us  to  attend  the  National  Tax 
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Conference  in  Phoenix,  and  will  deeply  appreciate  if  you  will 
read  at  the  conference  the  paper  we  have  prepared.  We  also 
understand  this  paper  will  be  printed  in  the  record  of  the  pro- 
ceedings of  the  meeting. 

Sincerely  yours, 

Elbert  M.  Barron." 

The  paper  has  been  prepared  and  has  been  delivered. 

Dr.  Milbank  Johnson  (California)  :  I  move  you  read  the 
paper  by  title  and  have  it  printed  in  the  proceedings. 

(Motion  duly  seconded) 

Chairman  Edmonds  :  Moved  and  seconded  that  the  paper  which 
has  been  prepared  relative  to  the  tax  situation  in  Texas  be  read 
by  title  and  printed  in  the  proceedings.  Are  you  ready  for  the 
question  ? 

(Ayes  and  Noes) 

Chairman  Edmonds  :  The  ayes  have  it ;  so  ordered.  The  paper 
has  been  read  by  title  and  will  be  printed  in  the  proceedings. 

THE  TAX  SITUATION  IN  TEXAS 

ELBERT  M.  BARRON 
Secretary,  Texas   Legislative  Tax  Survey  Committee 

Texas  has  probably  fared  better  in  state  finances  during  ihe  past 
four  years  than  have  most  of  her  sister  states.  In  support  of  this 
statement  there  may  be  cited  the  comparative  constancy  of  revenues 
and  expenditures  during  the  period ;  the  fact  that  not  until  the  fiscal 
year  beginning  September  1,  1933,  was  there  any  reduction  in 
salaries  paid  by  the  state;  also,  that  despite  examples  elsewhere 
and  considerable  pressure  and  agitation  within  the  legislature  and 
throughout  the  state,  neither  the  income  tax  nor  the  general  sales 
tax  was  adopted.  The  bonded  debt  of  the  state  remained  at  about 
four  million  dollars,  which  figure  has  stood  approximately  un- 
changed for  fifty  years. 

This  rather  enviable  condition  of  affairs  is  to  be  attributed  in  no 
small  degree  to  the  diversity  of  natural  resources  and  the  varied 
economic  activities  within  the  state.  A  diversified  agriculture  which 
includes  cotton,  cereal  crops,  citrus  and  other  fruits,  and  vegetables ; 
likewise  a  diversified  livestock  industry,  mining,  oil  and  gas  pro- 
duction, lumbering,  deep-sea  fishing,  ocean  and  coastwise  shipping, 
manufacturing,  and  commerce  constitute  broad  foundations  for  eco- 
nomic effort  and  for  considerable  self-sufficiency.  For  their  live- 
lihood the  citizens  of  Texas  have  "  not  all  of  their  eggs  in  one 
basket."     As  a  consequence  the  shock  of  the  depression  has  been 
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more  widely,  and  for  that  reason  more  thinly  distributed  than  if  the 
state  were  a  single  industry  one.  While  the  distressful  years  have 
weighed  upon  all  occupations,  they  have  been  most  severe  upon  the 
cotton  and  grain  farmers,  and  it  is  with  the  condition  of  these, 
above  all  others,  that  the  welfare  of  the  state  is  most  intimately 
connected.  Repercussions  of  the  adverse  economic  conditions  upon 
state  and  local  finance  are  of  course  to  be  expected,  and  it  is  the 
purpose  of  this  paper  to  trace  summarily  these  results. 

In  the  financial  history  of  Texas  a  treasury  defic't  has  been  the 
rule  rather  than  the  exception.  According  to  some  students  of 
government  finance  such  a  condition  is  a  good  one  as  it  makes  for 
more  economy  in  governmental  expenditures  than  when  surpluses 
recur.  The  Texas  deficits,  however,  have  not  been  allowed  to  accu- 
mulate and  to  be  periodically  funded.  The  outstanding  warrants 
have  been  paid  out  of  current  revenues  and  most  often  have  been 
redeemed  before  their  holders  began  to  despair  of  their  ever  being 
called  for  payment.  Even  in  the  "  whoopee  "  year  1929  the  gen- 
eral revenue  fund  of  the  state  closed  the  fiscal  year  (August  31st) 
with  a  net  cash  deficit  of  $316,967.  But  on  August  31,  1930,  there 
was  a  net  cash  balance  of  $768,827  in  the  fund.  Reduced  appro- 
priations, a  higher  property  tax  rate,  and  a  large  increase  (over 
$169,000,000)  of  assessed  value  of  property  accounted  for  the  sur- 
plus. There  was  a  deficit  of  $314,153  in  the  Confederate  pension 
fund,  which  fund  is  wholly  dependent  upon  a  special  tax  of  seven 
cents  on  the  $100  of  taxable  property.  The  year  1931  ended  with 
a  net  cash  deficit  of  $2,648,309  in  the  general  revenue  and  of 
$1,446,293  in  the  Confederate  pension  fund.  On  August  31,  1932, 
the  deficit  in  the  general  revenue  was  $1,602,370  and  in  the  pension 
fund  $2,825,881.  The  deficit  on  August  31,  1933,  was  $7,341,083.50 
in  the  general  fund  and  $3,826,259.07  in  the  pension  fund.  The 
treasury  is  at  the  present  time  five  months  behind  and  the  outlook 
for  the  current  year  is  none  too  cheerful  for  the  general  creditors. 

These  deficits  are  to  be  viewed  in  the  light  of  the  appropria- 
tions for  the  biennium  1928-1929  of  $49,081,787,  for  1930-1931  of 
$48,684,648  and  for  1932-1933  of  $48,125,031.  These  amounts  show 
no  drastic  cut  in  the  support  of  the  state  departments  and  institu- 
tions which  are  dependent  on  the  general  revenue.  The  legislature 
which  convened  in  January  of  this  year  was  in  a  retrenchment 
mood,  however,  and  the  appropriations  for  the  biennium  1934-1935 
were  $39,477,000. 

The  state  contribution  to  the  support  of  the  public  free  schools  is 
in  the  form  of  a  special  tax  on  property,  a  share  of  all  the  occu- 
pation taxes,  and  an  appropriation  out  of  general  revenue  in  aid  of 
rural  schools.  Texas  has  the  largest  permanent  school  fund  of  any 
state,  and  the  income  from  this  seventy-million-dollar  fund  is  of  no 
mean  aid  to  the  maintenance  of  the  public  schools.     The  original 
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land  grants  to  the  free  schools  and  to  the  state  university  were  not 
frittered  away,  but  were  conserved,  and  this  wise  policy  has  re- 
dounded to  the  benefit  of  both  the  schools  and  the  taxpayers. 

Not  only  is  the  support  of  the  free  schools  largely  independent 
of  the  general  revenue  fund,  but  so  are  Confederate  veteran  pen- 
sions and  highways.  The  general  revenue  fund,  therefore,  does  not 
show  the  entire  cost  of  state  government.  The  totals  of  state  ex- 
penditures for  all  purposes,  eliminating  non-governmental-cost 
payments,  were : 

$74,554,308  in  1929  $95,800,980  in  1932 

$103,137,982  in  1930  $  in  1933 

$101,164,153  in  1931 

The  fluctuations  are  mainly  due  to  expenditures  for  highways. 
Total  state  taxes  collected  were : 

$64,628,400  in  1929  $72,858,013  in  1932 

$77,642,721  in  1930  $69,256,000  in  1933  (approximate 

$74,637,166  in  1931  amount) 

Of  the  total  tax  receipts,  the  property  taxes  (general  revenue, 
school,  and  pension)  amount  to  $23,279,378  in  1929,  on  the  basis 
of  a  total  rate  of  sixtv-four  cents,  and  on  assessed  valuation 
(made  in  1928)  of  $3,961,426,007;  $25,084,245  in  1930,  from  a  tax 
rate  of  sixty-eight  cents  and  a  valuation  (made  in  1929)  of  $4,210,- 
105,462;  $22,180,612  in  1931,  the  tax  rate  being  sixty-nine  cents 
and  the  valuation  (made  in  1930)  $4,328,212,712;  $24,175,000  in 
1932,  from  a  tax  rate  of  seventy-four  cents  and  a  valuation  (made 
in  1931)  of  $4,241,682,299;  approximately  $20,000,000  in  1933,  from 
a  tax  rate  of  sixty-nine  cents  and  a  valuation  (made  in  1932)  of 
$3,962,841,346. 

The  percent  the  property  tax  produced  of  total  taxes  was :  36.0 
in  1929;  32.1  in  1930;  29.7  in  1931;  33.1  in  1932;  28.8  in  1933. 

These  figures  show  a  surprising  constancy  of  the  general  prop- 
erty tax  as  a  revenue-producer.  Whatever  may  be  its  defects  from 
the  viewpoint  of  the  taxpayer,  this  tax  has  at  least  the  merit,  even 
with  very  imperfect  administration  and  inequality  of  assessment  of 
being  one  whose  yield  is  reasonably  dependable.  However,  this  de- 
pendability may  in  the  course  of  time  be  undermined  by  relief 
legislation  and  too  lax  administration.  The  comparative  steadiness 
of  the  amounts  yielded  by  the  tax  was  due  to  assessed  valuations 
changing  little  and  to  tax  rates  being  maintained  at  a  fairly  high 
figure.  The  assessed  valuations  made  in  1933  aggregate  $3,177,- 
026,309,  which  is  a  decrease  of  nearly  twenty  per  cent  over  1932. 
This  decrease  is  attributed  mainly  to  exemption  from  all  forms  of 
state  property  taxation  of  homesteads  having  an  assessed  value  of 
$3000  or  less  which  constitutional  amendment  was  recently  adopted 
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by  the  electorate.  The  state  rate  for  1933  has  been  fixed  at  seventy- 
seven  cents. 

Complaints  of  the  burden  of  the  property  tax  are  about  as  old  as 
the  tax,  but  their  intensity  varies  according  as  times  are  good  or 
bad.  Excepting  perhaps  the  Reconstruction  Period,  there  has  never 
in  the  history  of  the  state  been  such  widespread  and  bitter  com- 
plaints of  the  tax  as  there  have  been  during  the  past  four  years. 
The  burden  and  inequity  of  the  tax,  especially  upon  farmers,  have 
been  most  emphasized.  It  is  not  possible  to  state  just  what  pro- 
portion of  the  assessed  property  is  farm  property.  Of  the  total 
assessed  values  in  1932,  land  assessed  in  acres  and  improvements 
thereon  were  valued  at  $1,557,444,971  and  livestock  at  $84,810,163. 
But  all  the  acreage  property  cannot  be  assumed  to  be  farm  prop- 
erty, for  it  includes  acreage  of  great  value  given  over  to  oil  and 
gas  fields  and  to  some  industrial  enterprises.  A  rough  guess  at  the 
proportion  of  assessed  farm  property  to  total  of  assessed  property 
is  that  it  is  between  twenty  and  twenty-five  per  cent.  It  should  be 
remembered  that  the  valuations  for  the  state  taxes  are  also  those 
for  county  and  most  district  taxes.  The  local  rates  for  schools, 
roads,  and  other  purposes  including  drainage  and  improvement  dis- 
tricts are  greatly  in  excess  of  the  state  rates,  but  it  has  been  those 
of  the  state  which  have  been  most  vigorously  attacked.  The  state 
activities  are  more  remote  and  intangible  to  the  taxpayers,  and  in 
their  case  distance  fails  to  lend  enchantment.  Another  aspect  of  the 
property  which  bears  on  the  situation  is  that  in  1932  probably  three 
billions  of  the  nearly  four  billions  might  be  classed  as  real  property. 

Relief  from  the  burden  of  the  costs  of  government  and  especially 
from  the  weight  of  the  property  tax  was  demanded  by  state  and 
local  leagues  of  taxpayers  which  sprang  up  all  over  the  state  in  the 
latter  part  of  1931  and  which  multiplied  in  1932.  These  associa- 
tions were  focal  points  of  discontent  and  they  undoubtedly  had  some 
influence  on  state  legislation  and  local  retrenchment.  "  Relief  for 
farmers  and  small-home  owners  "  was  the  slogan  of  the  associa- 
tions and  of  other  sponsors  of  measures  affecting  the  property  tax. 

The  abandonment  by  the  state  of  the  field  of  property  taxation 
has  been  proposed  a  number  of  times.  The  policy  had  legislative 
supporters  in  the  session  of  1929,  and  in  the  session  of  1931  a  pro- 
posed constitutional  amendment  for  the  abolition  of  the  state  tax 
was  strongly  supported,  but  it  gave  way  to  a  proposal  to  exempt 
from  state  taxation  $3,000  of  the  assessed  value  of  homesteads. 
This  exemption  was  proposed  in  the  legislature  of  1929,  but  it  made 
no  progress  then.  It  was  overwhelmingly  favored  by  the  legisla- 
ture in  1931  and  was  adopted  by  the  people  in  the  November,  1932 
election.  The  varying  ratios  among  the  counties  of  assessed  to  true 
value  will  immediately  result  in  very  great  lack  of  uniformity  in  the 
values  of  properties  exempted.     One  good  result  of  the  amendment 
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may  be  that  it  .will  force  a  more  uniform  assessment  ratio.  As 
being  an  encouragement  to  home-owning,  its  value  is  doubtful.  Its 
extension  to  county  and  other  local  taxes  has  already  been  advo- 
cated, but  a  proposed  constitutional  amendment  to  this  end  offered 
in  the  1933  session  was  not  favored  by  the  House  Committee  on 
Constitutional  Amendments. 

The  treasury  will  in  the  fiscal  year  ending  August  31,  1934,  ex- 
perience the  effect  of  the  homestead  exemption.  It  has  had  to 
contend  during  the  past  four  years  with  a  formidable  increase  in 
delinquent  property  taxes.  In  1926,  9.3  per  cent  of  the  taxes  as- 
sessed were  delinquent;  in  1920,  15  per  cent,  and  in  1931,  20.6  per 
cent.  The  amount  of  the  property  tax  uncollected  on  account  of 
the  insolvency  of  the  persons  assessed  likewise  shows  a  marked  in- 
crease. In  absolute  amounts  delinquent  taxes  were  $2,643,024  and 
insolvent,  $601,950  in  1929;  in  1930,  delinquents  were  $4,458,541 
and  insolvents  $903,722;  in  1931,  delinquents  were  $6,386,334  and 
insolvents  $993,629.  These  amounts  are  the  taxes  insolvent  and 
delinquent  of  the  taxes  assessed  for  the  given  year,  and  are  not 
accumulated  amounts.  Against  the  delinquent  taxes  should  be  set 
the  collections  each  year  of  taxes  delinquent  for  prior  years.  Such 
collections  were  $1,731,875  in  1929;  $1,597,714  in'  1930;  and 
$2,118,420  in  1931. 

For  nearly  sixty  years  in  Texas  delinquent  taxes  have  appeared 
to  the  average  legislator  to  be  something  like  a  legendary  treasure, 
and  legislation  to  recover  them  has  been  voluminous,  but  for  the 
most  part  unavailing.  The  past  four  years  have  seen  new  laws  and 
amended  laws  designed  to  prevent  delinquency  and  to  coax  payment 
of  prior  delinquent  amounts.  Fees  incident  to  their  collection  have 
been  reduced  and  the  constitution  has  been  amended  to  permit  sale 
of  property  for  taxes  without  recourse  to  the  old  procedure  of  suit, 
judgment,  foreclosure  and  sale.  A  statute  has  not  yet  been  enacted 
to  carry  this  into  effect,  which  would  permit  the  use  of  what  is 
usually  referred  to  as  the  summary  method  of  sale. 

Although  there  were  two  called  sessions  of  the  legislature  in  the 
spring  of  1930,  at  that  time  the  scope  and  intensity  of  the  after- 
math of  the  crisis  of  1929  were  not  foreseen  and  no  emergency  or 
relief  legislation  was  enacted.  By  January,  1931,  when  the  legis- 
lature convened  again,  conditions  had  changed,  and  so  one  of  the 
first  legislative  acts  was  an  extension  of  the  time  of  payment  of 
state,  county  and  certain  district  property  taxes  levied  for  1930, 
from  February  1,  1931  to  October  15,  1931.  While  the  penalty  of 
delinquency  was  thus  stayed,  the  law  required  that  ten  per  cent 
interest  should  be  paid  from  February  1st  to  time  of  payment.  It 
was  recited  that  "  the  scarcity  of  money  and  the  impoverished  con- 
dition of  many  portions  of  the  state  "  justified  this  legislation.  It 
appears  that  the  initial  motive  was  to  give  relief  to  certain  drought- 
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stricken  counties,  but  in  order  for  it  to  be  constitutional  it  had  to 
have  statewide  application.  As  this  act  was  passed  and  approved 
on  January  29,  1931,  or  only  two  days  before  the  date  when  taxes, 
if  not  paid,  became  delinquent,  most  taxpayers  had  made  payment 
before  delay  was  legalized.  There  has  been  no  repetition  of  this 
specific  method  of  relief,  with  the  exception  of  the  extension  of  the 
time  of  payment  of  the  registration  fees  of  motor  vehicles  from 
February  1,  1933  to  April  1,  1933. 

There  were  two  called  sessions  of  the  legislature  in  1931,  one  in 
the  summer  and  the  other  in  the  fall.  On  September  30,  1931  a 
law  was  approved  which  waived  the  interest. and  penalty  on  state, 
county  and  most  district  taxes  which  were  delinquent  up  to  and 
including  October  20,  1931,  provided  the  taxes  were  paid  by  Janu- 
ary 1,  1932.  The  constitutionality  of  this  act  was  questioned  by  the 
attorney  general  of  the  state,  but  friends  of  the  measure  precipi- 
tated a  test  case  and  the  supreme  court  of  the  state  upheld  the  act. 
Again  in  September,  1932,  this  policy  was  continued,  there  being  a 
waiver  of  interest  and  penalty  if  the  delinquent  tax  should  be  paid 
by  December  31,  1932.  For  the  first  time,  cities,  towns  and  villages 
were  authorized  to  adopt  the  policy,  if  they  saw  fit  to  do  so.  The 
latest  legislation  of  this  character  was  that  of  May,  1933,  which 
releases  interest  and  penalty  that  have  accrued  on  property  and  poll 
taxes  due  the  state,  counties,  and  districts,  provided  the  delinquent 
taxes  and  a  one  percent  penalty  are  paid  by  September  30,  1933. 
If  payment  is  not  made  by  that  date  but  by  December  31,  1933,  the 
penalty  is  two  per  cent;  if  made  by  March  31,  1934,  the  penalty  is 
four  per  cent;  and  if  made  by  June  30,  1934,  the  penalty  is  six 
per  cent.  Provision  of  the  same  graduated  penalty  character  is 
open  to  cities,  towns,  and  villages.  The  previous  waiver  acts  did 
not  release  costs,  but  this  act  did,  excepting,  however,  costs  due 
any  official. 

All  of  this  remission  legislation  was  criticized  as  breeding  de- 
linquency. It  has  no  doubt  encouraged  some  delinquents  to  expect 
its  continuance  year  after  year  as  long  as  hard  times  last,  and  there 
are  some  who  persist  in  their  remissness  in  the  hope  that  in  the 
course  of  time  the  delinquent  taxes  themselves  will  be  released. 
The  legislature  recognized  the  danger  of  remission  laws,  and  the 
act  of  1933  carries  this  warning:  "  It  shall  not  be  understood  from 
the  enactment  of  this  law  that  it  is  the  policy  of  the  legislature  to 
continue  to  remit  penalty  and  interest.  The  forty-third  legislature 
declares  that  a  continuation  of  the  policy  of  remission  would  be 
detrimental  to  the  best  interests  of  this  state  and  would,  if  con- 
tinued, lead  to  still  greater  delinquencies  in  tax  payments." 

As  to  the  effects  of  this  kind  of  legislation  in  securing  payment 
of  long-due  taxes,  data  are.  available  only  for  the  first  act,  or  the 
one  of  September,  1931.     The  state  comptroller  reports  that  of  the 
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taxes  collected  as  a  result  of  this  act  seventy-five  per  cent  were  taxes 
for  the  years  1929  and  1930,  twenty  per  cent  for  the  years  1921  to 

1928,  and  five  per  cent  for  the  years  1910  to  1920.  A  recent  report 
of  collections  of  delinquent  taxes  for  the  city  of  Dallas  shows  that 
seventy-nine  per  cent  were  of  taxes  delinquent  in  the  period  1930- 
1932  and  twenty-one  per  cent  were  of  those  for  the  years  1926- 

1929.  That  city  collected  eighty-four  per  cent  of  the  1932  roll, 
which  is  a  good  showing  and  evidences  the  value  of  efficient  ad- 
ministration. 

The  state  auditor,  as  a  result  of  his  investiga:tion  of  the  situation, 
suggests  the  use  possibly  of  the  partial-payment  plan  for  delinquent 
taxes;  the  requirement  by  law  that  any  property  taxes  paid  by  a 
delinquent  shall  be  applied  to  the  discharge  of  the  oldest  taxes  due 
by  him ;  and,  above  all,  a  law  which  will  compel  suit  to  be  brought 
to  collect  all  delinquent  taxes  that  are  not  paid  within  the  time  limits 
set  by  the  1933  act.  This  last  suggestion  touches  on  what  has 
major  responsibility  for  a  large  amount  of  delinquency;  namely,  the 
weakness  or  laxity  of  the  collection  and  enforcement  agencies. 
To  promote  the  payment  of  current  taxes  the  two-installment  plan 
is  used  by  the  state  and  many  localities.  Quarterly  and  even 
monthly  installments  have  been  suggested.  The  only  objection 
offered  to  the  installment  principle  has  been  the  administrative  com- 
plications and  cost. 

Another  approach  to  the  solution  of  the  problem  of  delinquency, 
so  far  as  the  state  is  concerned,  is  to  avoid  future  delinquency  by 
abandoning  or  by  lightening  the  property  tax.  The  homestead  ex- 
emption removes  properties  covered  by  it  from  the  liability  of  future 
delinquency  of  the  state  tax.  New  taxes,  increases  of  existing 
business  taxes,  and  the  change  in  the  laws  relating  to  administra- 
tion have  been  inspired  in  part  by  the  desire  to  take  off  some  of  the 
burden  of  the  property  tax.  However,  when  one  checks  the  history 
of  the  state  rates  during  the  past  twenty-five  years  there  is  no  evi- 
dence that  new  taxes  have  operated  to  reduce  the  property-tax  rate. 
The  state  rate  for  1933  is  at  the  full  constitutional  maximum  of 
seventy-seven  cents.  One  may  say  that  expenditures  being  what 
they  have  been  the  property-tax  rate  w?ould  have  been  higher  but 
for  the  new  taxes.  That  might  be  true  for  occasional  years,  but 
not  for  the  years  when  the  maximum  rate  was  levied.  There  is 
not,  and  has  not  been,  a  ghost  of  a  chance  for  a  higher  constitu- 
tional maximum. 

The  truth  is  that  ways  are  always  found  for  spending  the  yield 
of  new  taxes.  As  in  other  states,  so  in  Texas  do  highways  and 
education  account  for  the  bulk  of  expenditures.  In  Texas  while 
highway  construction  has  entailed  no  state  tax  on  property,  the 
most  productive  tax  of  the  tax  system,  the  gasoline  tax,  has  not 
operated  to  reduce  the  state  property  tax.    Even  though  one-fourth 
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of  the  proceeds  of  that  tax  goes  to  available  school  fund,  the  state 
school  rate  on  property  has  been  maintained  as  a  rule  at  the  maxi- 
mum. In  1932  the  state  assumed  responsibility  for  the  payment  of 
the  interest  and  principal  of  the  outstanding  indebtedness  of  coun- 
ties and  road  districts  incurred  for  the  construction  of  roads  which 
were  at  the  time  of  enactment  of  the  assumption  law  a  part  of 
the  state  highway  system,  and  one  cent  of  the  four  cents  gasoline 
tax  was  diverted  to  this  purpose.  This  might  very  well  ease  the 
burden  of  the  local  rates  on  property,  but  there  is  no  guarantee 
that  it  will  do  so.  The  recently  adopted  cigarette  tax  is  a  produc- 
tive tax  and  it  might  conceivably  be  used  to  reduce  the  state  prop- 
erty tax,  but  though  at  first  only  one-fourth  of  its  yield  went  to 
the  available  school  fund,  now  all  of  this  is  diverted  to  the  school 
fund.  Similarly,  one-half  of  the  proceeds  of  the  productive  oil 
production,  otherwise  known  as  the  two-cent-per-barrel  occupation 
tax,  has  been  given  to  the  school  fund. 

The  past  four  years  have  seen  numerous  changes  made  in  the 
state  tax  system,  and  as  respects  new  taxes  and  administrative  re- 
forms they  mark  slow  progress  towards  a  more  equitable  system. 

What  may  be  called  the  business  taxes  are  the  gross  receipts,  the 
general  occupation  and  the  franchise  taxes.     These  yielded 

$12,026,048  in  1929 

$13,025,425  in  1930 

$11,712,964  in  1931 

$11,240,086  in  1932 

$10,243,000  in  1933  (tentative  amount). 

While  a  downward  trend  is  observable,  there  is  nevertheless  a 
fair  degree  of  constancy,  which  is  to  be  attributed  to  rate  changes 
and  new  taxes,  as  well  as  to  a  certain  degree  of  stability  of  the 
businesses  taxed. 

The  gasoline  tax  produced 

$14,829,489  in  1929 

$32,221,623  in  1930 

$32,993,614  in  1931 

$28,213,020  in  1932 

$29,682,000  in  1933  (tentative  amount). 

After  1929  the  increased  yield  reflects  the  change  from  a  three 
cents  to  a  four  cents  tax. 

The  cigarette  tax  brought  in  $3,420,645  in  1932,  and  $3,167,000 
in  1933. 

In  1930  occurred  revisions  of  the  gross-receipts  taxes  on  local 
public  utilities  and  on  text-book  companies;  changes  were  made  in 
the  franchise  tax  and  in  the  occupation  tax  on  theatres;  the  taxa- 
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tion  of  petroleum-tank  cars  was  provided  for,  and  the  sulphur- 
production  tax  was  raised  to  fifty-five  cents  a  ton. 

In  1931,  the  installment  plan  of  paying  the  state  property  tax 
was  introduced,  provision  being  made  for  two  installments;  a  two 
per  cent  tax  on  the  market  value  of  natural  gas  produced  in,  or 
imported  into,  the  state,  and  a  tax  of  one  and  one-fourth  cents  on 
the  one  hundred  pounds  of  cement  produced  in,  or  imported  into 
the  state,  were  adopted;  the  cigarette  tax  was  enacted;  a  revision 
of  the  general  occupation  taxes,  with  some  additions,  was  made; 
modifications  were  again  made  in  the  franchise  tax;  and  the  sul- 
phur tax  was  raised  to  seventy-five  cents  per  long  ton.  In  this 
year  also,  the  state  budget  law  was  modified  so  as  to  provide  for 
an  executive  type  of  budget,  and  budgets  were  made  mandatory 
upon  local  governmental  bodies;  the  time  of  payment  of  state  taxes 
was  extended,  and  the  first  of  the  acts  for  the  remission  of  the 
interest  and  penalty  was  passed.  Also  a  legislative  tax-survey  com- 
mittee was  created  to  study  the  defects  of  the  state  system  and  to 
make  recommendations  for  its  improvement. 

In  1932  there  was  a  called  session  of  the  legislature  at  which 
were  passed  an  act  continuing  the  policy  of  releasing  interest  and 
penalty,  and  an  act  for  the  assumption  of  county  and  road  district 
debts  for  roads,  and  in  the  November  election  a  constitutional 
amendment  was  adopted  limiting  the  right  to  vote  in  county  and 
other  local  subdivision  elections  involving  the  issue  of  bonds  or 
expending  money  or  assuming  any  debt  to  persons  who  own  tax- 
able property  and  have  rendered  it  for  taxation ;  and  still  another 
for  combining  the  ofitices  of  assessor  and  collector  in  counties  having 
a  population  of  ten  thousand  or  more. 

The  1933  tax  legislation  was  important.  Much  that  was  accom- 
plished in  a  constructive  way  was  due  to  the  efforts  of  the  members 
of  the  legislative  tax-survey  committee  and  to  the  knowledge  gained 
by  the  members  of  the  legislature  from  the  report  of  this  committee. 
Relief  legislation  related  to  the  extension  of  time  granted  for  regis- 
tration of  motor  vehicles  and  to  the  release  of  interest  and  penalties 
of  delinquent  taxes.  A  law  that  expires  at  the  end  of  two  years 
was  enacted  that  permits  a  taxpayer  to  pay  common  school  and 
independent  school  district  taxes  prior  to,  and  independent  of,  the 
payment  of  his  other  property  taxes.  The  oil-production  tax  was 
changed  from  one  of  two  per  cent  on  the  market  value  of  the  oil 
produced  to  one  of  two  cents  per  barrel  of  forty-two  standard  gal- 
lons, unless  the  market  value  of  a  barrel  exceeds  $1.00,  in  which 
case  a  tax  of  two  per  cent  on  market  value  applies.  There  was 
levied  an  estate  tax  which,  along  with  the  inheritance  tax,  is  de- 
signed to  absorb  the  full  credit  allowed  under  the  Federal  estate 
tax  on  account  of  state  death  taxes  paid. 

License  taxes  on  the  sale  of  beer  were  imposed,  their  going  into 
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effect  being  made  subject  to  the  ratification  by  the  voters  of  a 
proposed  constitutional  amendment  to  legalize  beer.  The  amend- 
ment was  adopted  in  the  August,  1933,  election,  and  revenue  has 
begun  to  come  in  from  licenses.  Fistic  and  wrestling  contests  were 
legalized,  and  a  three  per  cent  tax  was  levied  on  their  gross  re- 
ceipts. An  occupation  tax  ranging  from  $1.00  to  $10.00  was  im- 
posed on  coin-vending  machines.  The  intangible  assets  tax,  here- 
tofore applying  only  to  railroad,  ferry,  bridge,  and  turnpike  com- 
panies, was  extended  to  oil  pipe  line  companies.  This  is  a  change 
of  ranking  significance.  To  combat  the  charged  extensive  evasion 
of  the  cigarette,  gasoline,  and  oil-production  taxes  the  administra- 
tive features  of  the  laws  relating  to  them  were  strengthened. 

The  friends  of  a  stronger  state  tax  board  took  advantage  of  the 
rumor  of  large  amounts  of  delinquent  business  or  special  occupa- 
tion taxes  to  secure  a  greatly  increased  appropriation  for  the  board 
and  an  extension  of  its  duties  to  the  collection  of  all  delinquent 
state  taxes,  other  than  property.  The  salary  of  the  state  tax  com- 
missioner was  raised  and  he  was  provided  with  what  is  thought 
will  be  an  adequate  staff  of  attorneys  and  auditors,  as  recommended 
by  the  legislative  tax-survey  committee. 

The  joint  legislative  committee  on  organization  and  economy, 
which  was  created  in  1931,  made  a  voluminous  and  altogether  ex- 
cellent report  early  in  1933.  It  recommended  that  by  abolition  and 
consolidation  the  some  one  hundred  and  thirty-nine  rather  un- 
coordinated units  of  administration  be  replaced  by  a  set-up  on  a 
functional  basis  with  nineteen  departments.  The  bill  that  was  in- 
troduced to  effect  reorganization  passed  the  House  but  failed  in  the 
Senate.  It  was  claimed  for  the  plan  that  economies  of  more  than 
a  million  dollars  and  greater  efficiency  would  result  from  its  adop- 
tion. If  the  bill  had  passed  there  would  have  resulted  a  concentra- 
tion of  tax  administration  in  one  department.  The  legislative  tax 
survey  committee  likewise  favored  greater  concentration.  As  it 
now  is,  tax  administration  is  diffused  over  the  state  capitol,  the 
latest  example  being  to  entrust  the  commissioner  of  labor  with  the 
administration  of  the  tax  on  the  gross  receipts  of  fistic  and  wrest- 
ling contests.  Progress  towards  a  modern  state  tax  commission 
has  been  exceedingly  slow  in  Texas,  but  the  increased  importance 
of  the  state  tax  board  by  reason  of  the  1933  legislation  is  a  for- 
ward step. 

As  heretofore  indicated,  the  1933  regular  session  of  the  legisla- 
ture passed  and  thereby  submitted  to  the  action  of  the  voters  several 
constitutional  amendments.  One  would  authorize  the  legislature  to 
make  a  classification  of  all  property,  other  than  real  estate,  and  to 
impose  different  rates  of  taxation  upon  the  several  classes.  An- 
other would  permit  the  taxation  of  university  lands  for  school 
district  purposes.    At  present,  they  are  subject  to  only  county  taxa- 
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tion.  A  third  one  makes  the  unique  and  extraordinary  proposal,  so 
far  as  state  finance  goes,  to  limit  revenue  which  the  state  may 
collect  during  a  biennium  from  taxes,  licenses,  permits,  and  fees 
(except  fees  paid  by  students  to  state  educational  institutions)  to 
$22.50  per  capita.  This  limitation  may  be  suspended  for  a  definite 
period  by  a  two-thirds  vote  of  both  houses  in  case  of  war,  riots, 
or  insurrection,  or  a  state-wide  calamity  caused  by  fire,  flood,  or 
epidemic.  The  above  proposed  amendments  are  to  be  voted  upon 
by  the  people  in  the  November  1934  election.  Another  amendment, 
which  was  voted  by  the  people  in  August,  permits  the  issuance  of 
$20,000,000  of  relief  bonds,  the  issuance  of  which  will  necessarily 
entail  additional  taxation  within  the  near  future. 

Certain  trends  in  taxation  and  state  finance  are  deducible  from 
the  legislative  and  other  developments  of  the  past  four  years.  One 
is  the  increasing  resort  to  what  are  called  privilege  taxes.  The 
legislation  affecting  the  taxation  of  oil,  natural  gas,  sulphur,  cor- 
porate franchises,  pipe  lines,  and  inheritance  is  illustrative  of  this 
tendency. 

There  is  likewise  a  trend  towards  improvements  of  state  and 
local  administration.  Evidences  of  this  are  the  enlargement  of  the 
powers,  and  the  increased  support,  of  the  state  tax  board  and  of 
the  state  comptroller;  the  authorization  of  the  fee  investigation,  the 
tax  survey,  and  the  organization  and  economy  committees;  and  the 
legislation  regarding  budgets. 

Another  tendency  is  to  turn  over  to  the  free  school  fund  a  larger 
part  of  the  most  productive  taxes.  Thus  all  of  the  proceeds  of  the 
cigarette  tax,  one-half  of  those  of  the  oil-production  tax,  and 
eleven-fifteenths  of  the  yield  of  the  sulphur  tax  now  go  to  that 
fund,  whereas  under  the  constitution  and  first  practice  one-fourth 
was  the  proportion.  Back  of  this  more  liberal  sharing  of  such 
taxes  with  the  school  fund  and  the  recent  action  of  assumption  of 
county  and  district  road  bonds  is  the  desire  to  ease  the  strain  upon 
local  finance.  There  has  been  excessive  debt  creation  by  local 
governments  during  the  past  twenty  years,  and  the  burden  of  these 
debts  has  been  terrific  during  recent  years.  The  local  govern- 
ments have  a  very  restricted  tax  field,  and  it  seems  inevitable  that 
the  state  must  increasingly  assist  the  local  governments  either  by 
taking  over  hitherto  local  functions  or  by  dividing  with  them  the 
yield  of  certain  state-administered  taxes.  The  present  outlook  for 
a  continuation  of  the  large  per-capita  state  apportionment  for  the 
schools  is  not  bright,  unless  some  highly  productive  new  taxes  are 
found.  One  hears  more  about  a  general  sales  tax,  but  there  has 
been  a  pronounced  hostility  to  that  tax  shown  by  the  majority  of 
the  members  of  the  legislature.  The  governor  advocated  such  a 
tax  to  the  1933  regular  session  and  several  sales-tax  bills  were  in- 
troduced, but  none  received  a  favorable  committee  report.     On  the 
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other  hand,  the  House  did  pass  an  income-tax  bill,  and  while  it 
failed  in  the  Senate,  its  passage  in  the  House  indicated  the  com- 
parative popularity  of  the  rival  income  and  sales  taxation  ideas. 

In  conclusion,  it  may  be  observed  that  while  the  state  government 
has  weathered  rather  well  the  stormy  years  1930-1933,  the  situation 
at  the  beginning  of  the  fiscal  year  1933-1934  is  worse  than  at  that 
of  any  year  since  1929.  The  fundamental  causes  are  the  depressed 
state  of  business;  the  excessive  debt  creation  of  local  governments, 
which  has  increased  from  $83,237,000  in  1913  to  a  net  figure  of 
$676,850,000  in  1930;  and  a  higher  scale  of  services  which  govern- 
ments render  than  can  be  maintained  irrespective  of  changes  in  the 
wealth  and  income  of  the  people  of  the  state. 

Chairman  Edmonds  :  The  second  paper  announced  for  this  eve- 
ning relates  to  the  neighboring  state  of  California,  and  is  entitled 
"  California's  Local  and  State  Tax  Problems,"  by  the  Honorable 
Ray  L.  Riley,  the  state  controller  of  California.  I  had  some  doubt 
this  morning  as  to  whether  North  Carolina  or  California  had  shown 
more  courage.  Maybe  this  paper  will  tell  us.  It  is  a  great  pleasure 
to  present  Mr.  Riley. 

Ray  L.  Riley  (California)  :  Mr.  President  and  Members  of 
Conference:  I  have  no  doubt  you  are  somewhat  wearied  by  the 
constant  repetition  of  local  tax  problems  at  the  National  Tax  Con- 
ferences, and  for  that  reason  I  have  endeavored  to  present  the 
California  situation  not  from  the  standpoint  of  ordinary  adminis- 
tration of  our  taxation  system,  but  more  particularly  with  respect 
to  where  we  have  differed  from  the  ordinary  methods  of  taxation. 

You  may,  perhaps,  be  interested  in  that  phase  of  it.  I  have 
listened  this  morning  and  this  afternoon  to  various  papers,  and 
more  particularly  to  some  remarks  that  have  been  made.  We  of 
California  rather  arrive  at  the  conclusion  that  too  narrow  a  con- 
ception has  been  given  to  the  definition  of  ability  to  pay.  Perhaps 
the  power  to  pay  or  the  capacity  to  pay  should  have  some  attention 
these  days,  when  we  need  a  broadened  tax  base.  Normally  ability, 
perhaps,  is  connected  with  the  receipt  of  income,  and  the  ability  to 
part  with  part  of  that  income. 

As  a  matter  of  fact,  the  people  as  a  whole  do  have  incapacity  or 
lack  the  power  to  pay  in  times  such  as  now,  that  is  not  taken  stock 
of.  One  gentleman  particularly  commented  upon  the  fact  that  those 
without  property  did  not  receive  benefits  of  government.  I  am 
wondering  if  that  is  a  proper  statement  under  present  conditions. 
It  seems  to  me  that  property  as  such  receives  comparatively  little 
benefit  from  government  now,  but  that  those  without  property  are 
receiving  tremendous  advantages  from  government  under  the  con- 
ditions, and  that  those  without  propertv  have  more  interest  in  the 
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stability  of  the  government  than  almost  any  other  persons  in  the 
United  States  today. 

With  that  little  discussion  I  will  confine  myself  to  the  California 
tax  situation. 

CALIFORNIA'S  TAX  PROBLEM 

RAY  L.  RILEY 

State  Controller 

California's  tax  problem  arises  from  our  inability  satisfactorily  to 
finance  more  government  than  the  people  can  afford.  Those  familiar 
with  the  trend  of  government  in  California  have  been  unable  in 
the  past  to  convince  tax-spending  bodies  that  the  state  and  its  lesser 
political  subdivisions  were  blindly  traveling  upon  a  course,  which, 
if  unchecked,  would  lead  to  financial  disaster.  The  years  of  de- 
pression, with  concomitant  declining  revenues  and  decreasing  values, 
have  served  to  focus  public  attention  upon  this  most  important 
subject,  as  no  state  can  hope  for  economic  recovery  if  its  govern- 
ment be  insolvent. 

California  adopted  the  so-called  separation  of  source  in  1910, 
which  has  complicated  our  efforts  toward  tax  reform.  It  also 
served  to  promote  governmental  extravagance  on  the  theory  that 
our  public  utilities  were  paying  the  increased  cost. 

Another  factor  that  has  had  an  important  bearing  upon  this  sub- 
ject is  the  development  of  a  social  responsibility  that  has  been  met 
by  legislation  of  an  advanced  character,  thereby  adding  substantial 
accretions  to  the  general  tax  burden.  This  legislation  is  repre- 
sented by  old-age  pensions,  blind  pensions,  orphan  aid,  teachers' 
retirement,  civil  service  retirement,  both  state  and  local,  tubercu- 
losis hospitalization,  and  other  agencies  of  like  character. 

Excessive  population  increases  during  the  ten  years  prior  to  1930 
necessitated  enormous  expenditures  for  capital  outlay,  both  public 
and  private.  Almost  every  school  district  in  the  state  was  faced 
with  the  necessity  of  expanding  its  facilities  to  accommodate  prac- 
tically a  one  hundred  per  cent  increase  of  school  population  during 
that  period  of  time.  As  the  result,  there  were  constructed  new 
buildings  to  replace  old  equipment  in  nearly  every  school  district 
in  the  state. 

Automobile  traffic  complicated  the  problem  by  the  necessity  of 
providing  arterial  highways  in  our  metropolitan  centers  that  were 
in  most  instances  met  by  the  formation  of  assessment  districts. 
The  construction  program  for  public  purposes  resulted  in  a  bonded 
indebtedness  in  excess  of  one  billion  dollars.  This  does  not  include 
an  enormous  number  of  assessment  districts  affecting  property, 
commonly  known  as  improvements  under  the  Mattoon  Act. 
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The  influx  of  population  was  so  rapid  that  it  created  a  fictitious 
value  in  real  estate  and  served  to  dull  the  perception  of  those  who 
owned  property  as  to  the  effect  of  the  rapidly  increasing  govern- 
mental charges.  Tax  exactions  were  obviously  absorbing  a  large 
proportion  of  the  immediate  return  from  property  and  the  constant 
increase  of  real  values  did  divert  public  attention  away  from  this 
disturbing  economic  question.  Assessed  values  increased  rapidly, 
but  governmental  expenditures  advanced  in  a  ratio  of  two  to  one 
over  the  taxable  base. 

Climatic  conditions  have  compelled  the  adoption  of  a  highway 
program  that  has  proven  enormously  expensive.  The  influx  of 
winter  visitors  has  made  it  desirable  that  every  portion  of  the  state 
be  rendered  accessible  to  them  at  all  times  of  the  year  and  our  own 
population  has  repeatedly  committed  the  state  to  the  further  exten- 
sion of  the  highways  for  its  own  use  and  enjoyment.  This  program 
requires  a  maintenance  outlay  of  many  millions  of  dollars  a  year. 
The  heavy  traffic  requires  the  rebuilding  of  highways  upon  lesser 
grades  and  wider  surfaces. 

Within  the  year,  notwithstanding  our  desperate  need  for  new 
revenue,  a  popular  referendum  was  carried  by  a  huge  majority  to 
conserve  all  gas-tax  revenues  for  maintenance,  reconstruction,  and 
construction  purposes  only,  denying  the  right  of  the  state  to  divert 
sufficient  money  from  the  highway  fund  to  meet  the  interest  and 
sinking  fund  on  bond  issues  that  have  been  authorized  for  state 
highway  construction. 

The  effect  of  this  program  was  first  evidenced  by  an  alarming 
increase  in  tax  delinquencies  throughout  the  state.  California  still 
remains  largely  an  agricultural  empire  and  its  prosperity  and  major 
resources  are  in  land,  and  the  occupation  and  use  thereof.  The 
economic  depression  fell  more  heavily  upon  the  agricultural  com- 
munities, but  the  repercussion  of  that  distress  is  gradually  forcing 
its  way  into  the  urban  centers. 

I  have  outlined  this  situation  in  order  to  clarify  the  necessity 
for  the  action  of  the  legislature  and  the  people  of  this  state  during 
the  current  year,  for  California  has  endeavored  to  meet  the  prob- 
lem and  readjust  its  tax  structure  along  lines  that  will  control  an 
unwarranted  increase  of  expenditures  and  at  the  same  time  permit 
a  broadening  of  the  tax  base  in  an  effort  to  obtain  governmental 
solvency,  both  local  and  state. 

As  before  stated,  the  agricultural  communities  were  having  the 
most  difficulty  in  meeting  their  tax  bills,  and  in  some  counties  the 
delinquency  approximated  fifty  per  cent  of  the  total  levy. 

The  California  legislature  is  comprised  of  forty  members  of  the 
senate  and  eighty  members  of  the  assembly.  The  senate  is  organ- 
ized upon  a  county  basis  and  the  assembly  upon  a  population  basis, 
therefore  the  senate  is  largely  agricultural  and  the  assembly  urban 
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in  complexion.  Notwithstanding  that  situation,  both  houses  recog- 
nized the  necess'ty  of  meeting  the  conditions  that  obtained  through- 
out the  state  and  finally  adopted  a  program  of  revision  of  our  tax 
system,  which  was  referred  to  the  people  in  the  form  of  a  constitu- 
tional- amendment,  the  legislature  recessing  until  after  the  election. 

Senate  Constitutional  Amendment  No.  30  was  carried  by  a  major- 
ity approximating  three  hundred  thousand,  every  county  but  three 
in  the  state  voting  favorably  for  its  adoption. 

Under  the  terms  of  that  amendment,  the  people  of  the  state  have 
delegated  to  the  legislature  a  freedom  of  action  in  tax  matters  that 
makes  it  possible  for  California  to  evolve  a  tax  structure  that  ap- 
proximates even-handed  justice  in  so  far  as  taxation  is  susceptible 
to  that  application,  for  it  is  generally  recognized  that  it  is  impos- 
sible to  do  exact  justice  to  all  taxpayers. 

We  have  repealed  the  separation  of  source,  effective  January  1, 
1935,  and  in  so  doing  we  have  pioneered  the  way  for  a  new  method 
of  taxing  utility  property.  The  utilities  will  be  valued  by  the  board 
of  equalization  as  an  entity  and  then  broken  down  and  returned  as 
a  dollar  roll  to  the  various  districts  of  the  state,  there  to  be  taxed 
in  the  same  manner  and  to  the  same  extent  as  other  property  within 
the  district. 

We  have  provided  that  no  tax-spending  body  may  increase  its 
expenditures  for  the  current  year  in  excess  of  five  per  cent  over 
the  preceding  year  without  permission  of  the  state  board  of  equal- 
ization. 

We  have  provided  that  the  legislature  may  classify  personal 
property  in  any  fashion  it  desires,  even  to  the  extent  of  removing 
all  taxes  upon  personal  property. 

We  have  provided  that  not  more  than  twenty-five  per  cent  of  the 
state's  revenue  can  be  levied  upon  real  estate,  improvements,  and 
personal  property. 

We  have  provided  that  the  legislature  may  further  limit  the  taxes 
that  are  imposed  upon  real  estate  and  its  improvements. 

We  have  provided  that  the  legislature  shall  have  the  power  to 
levy  any  type  of  tax  not  prohibited  by  the  constitution,  and  the 
constitutional  prohibitions  are  the  fourteenth  amendment  to  the  fed- 
eral constitution  and  other  properties  specifically  exempted  from 
taxation  by  our  constitution. 

You  will  observe  that  this  affords  our  legislative  body  .the  utmost 
freedom  in  the  adjustment  of  governmental  costs. 

In  addition  thereto,  the  legislature  determined  upon  a  direct 
method  of  relief  from  property  taxes.  It  was  accomplished  by  the 
state  taking  over  the  constitutional  obligation  imposed  upon  the 
counties  to  raise  money  for  the  support  of  public  schools.  Prior  to 
the  adoption  of  Senate  Constitutional  Amendment  No.  30,  the  con- 
stitution provided  that  the  state  should  return  annually  to  the  coun- 
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ties  thirty  dollars  for  the  elementary  schools  and  thirty  dollars  for 
the  high  schools,  based  upon  average  daily  attendance. 

The  new  obligation  is  somewhat  different  from  the  prior  charge, 
for  it  is  no  part  of  the  state  budget  and  is  designated  as  county 
money,  for  the  state  only  assumes  the  obligation  of  collecting  the 
money.  The  etifect  of  this  shift  of  costs  was  to  relieve  real  and 
personal  property  to  the  extent  of  approximately  forty  million  dol- 
lars a  year  at  the  present  time. 

The  legislature  reconvened  after  election  and  concluded  to  finance 
the  added  costs  by  the  imposition  of  a  retail  sales  tax  upon  all 
commodities  sold  at  retail,  the  rate  being  two  and  one-half  per  cent. 
It  is  expected  that  the  revenue  from  this  source  will  approximate 
forty  to  forty-five  million  dollars  a  year,  dependent  upon  the  course 
of  business. 

A  deficit  of  thirteen  million  dollars  occurred  during  the  last  bien- 
nium,  plus  a  probable  deficit  of  thirty  or  thirty-five  million  dollars 
during  the  next  biennium.  A  portion  of  this  deficit  was  to  be  rhet 
by  the  imposition  of  a  net  income  tax  with  a  probable  yield  of 
fifteen  million  dollars.  The  remainder  was  not  financed,  for  the 
reason  that  the  return  from  the  sales  tax  was  problematical  and  a 
healthier  governmental  situation  could  be  maintained  by  a  revenue 
deficit  rather  than  a  surplus.  The  governor  vetoed  the  income  tax 
measure,  and  as  a  result  of  that  action  the  state  will  undoubtedly 
be  forced  to  register  warrants  from  time  to  time  during  this  bien- 
nial period,  unless  the  new  tax  yields  a  larger  amount  of  revenue 
than  the  estimates. 

Our  first  returns  from  the  sales  tax  will  cover  a  two  months' 
period,  and  is  due  and  payable  prior  to  October  fifteenth  of  this 
year.  It  is  impossible  at  this  time  to  estimate  the  receipts  for  the 
period,  due  to  the  fact  that  many  of  the  larger  taxpayers  have 
secured  an  extension  of  time  to  report  the  tax  because  of  account- 
ing difficulties. 

The  new  tax  has  proved  irritating  and  it  is  problematical  at  this 
time  if  it  will  be  retained  beyond  the  emergency  period.  Certain 
features  of  the  tax  have  contributed  to  its  unpopularity.  The  mer- 
chants resented  the  action  of  the  state  in  calling  upon  them  to 
become  collectors  of  state  revenue,  and  were  successful  in  directing 
the  legislation  along  lines  that  changed  its  character  from  the  stand- 
point of  application  from  a  license  tax  to  a  consumers'  tax,  with 
the  result  that  specific  attention  is  called  to  the  tax  upon  every  sale 
of  fifteen  cents  or  more.  Small  merchants,  whose  average  sales 
are  below  the  fifteen-cent  breakdown,  have  found  it  necessary  to 
absorb  the  tax  in  their  mark-up,  and  for  that  reason  will  probably 
always  oppose  the  tax. 

Business  generally  recognizes  the  emergency  and  is  now  cooper- 
ating with  the  state  authorities  to  the  fullest  extent  in  advising  the 
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public  that  the  money  from  the  new  source  is  for  the  support  of  the 
public  schools  and  nothing  else.  Without  it  the  schools  would  close, 
or  the  legislature  would  be  confronted  with  the  necessity  of  levy- 
ing an  indirect  tax  upon  a  broader  base  that  would  have  to  be 
absorbed  in  business  without  the  possibility  of  passing  it  along  in  a 
direct  fashion  to  the  consumer,  although  the  effect  upon  the  public 
would  be  precisely  the  same,  for  they  would  be  paying  the  tax  in 
the  form  of  an  added  expense  of  doing  business,  although  concealed 
from  them. 

Taking  over  the  school  costs  by  the  state  is  a  recognit'on  that 
cost  of  education  is  primarily  of  state  concern  and  in  the  nature 
of  a  minimum  program  of  education  for  every  child  within  the 
state.  Any  additional  costs  over  and  above  this  minimum  program 
must  be  borne  by  the  district. 

It  will  be  observed  that  we  have  made  it  possible  to  control  an 
unwarranted  expansion  of  school  costs  by  consolidating  school 
support  into  one  item  that  cannot  be  increased  or  diminished.  Any 
additions  to  the  constitutional  guarantee  must  be  borne  locally  and 
are  therefore  within  the  control  of  the  district  itself.  This  would 
seem  to  solve  the  much-debated  question  of  school  finance. 

There  are  many  other  matters  of  minor  consideration  that  are  a 
part  of  the  tax  problem  in  California,  but  are  not  of  sufficient  im- 
portance to  discuss  here. 

It  might  be  well  to  consider  the  multiplicity  of  assessment  and 
collection  agencies  that  arise  from  the  tax-levying  power  of  thou- 
sands of  political  subdivisions  within  the  state.  The  tax  research 
bureau  recommended  to  the  legislature  a  general  consolidation  of 
such  offices.  That  program  was  not  acceptable,  due  to  local  pride 
and  officialdom.  The  actual  additional  costs  are  not  important,  as 
they  approximate  not  more  than  three  hundred  and  fifty  thousand 
dollars  a  year. 

It  is  of  minor  importance  from  the  standpoint  of  the  state  what 
attitude  the  people  may  take  with  respect  to  the  methods  that  have 
been  employed  by  the  legislature  in  financing  our  governmental 
costs,  for  in  tlie  end  those  costs  must  be  met  by  some  form  of  a  tax 
that  will  be  reasonably  acceptable  and  fair  from  the  standpoint  of 
proper  distribution  of  the  burden.  We  have  put  our  house  in  order 
and  can  meet  changing  conditions  as  they  arise  with  promptness 
and  dispatch. 

Chairman  Edmonds:  This  paper  will  be  open  for  discussion  at 
the  conclusion  of  the  three  formal  papers  for  the  evening. 

The  second  subject  is  "The  Taxable  Status  of  Occupants  of 
Public  Domain,  National  Forests  and  Parks., and  Government  Reser- 
vations and  Establishments  in  the  Western  States  as  Illustrated  by 
the  Situation  in  Arizona,"  and  the  subject  will  be  discussed  by  Mr. 
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» 
H.   B.   Harding,  the  land  and  tax  agent  of  the   Southern  Pacific 

Railroad  Company.     Mr.  Harding. 

H.  B.  Harding:  Mr.  President  and  Members  of  the  Conference: 
I  trust  you  are  sufficiently  impressed  with  the  magnitude  of  the 
subject,  as  indicated  by  our  president.  You  probably  have  gathered 
from  it  that  the  committee  which  selected  it  for  me  had  some 
difficulty  themselves  in  constructing  the  subject.  It  seems  to  me 
they  started  out  and  wanted  the  problem  covered  for  all  the  western 
states,  but  in  view  of  the  fact  that  it  takes  twenty  minutes  and 
probably  some  more  to  get  into  Arizona,  they  took  part  of  the 
labors  off  my  shoulders  by  the  wording  of  that  extensive  subject, 
themselves. 

TAXABLE  STATUS  OF  OCCUPANTS  OF  PUBLIC  DO- 
MAIN, NATIONAL  FORESTS  AND  PARKS,  AND 
GOVERNMENT  RESERVATIONS  AND  ESTABLISH- 
MENTS IN  THE  WESTERN  STATES  AS  ILLUS- 
TRATED BY  THE  SITUATION  IN  ARIZONA. 

H.   B.   HARDING 

The  Enabling  Act  of  June  20,  1910,  by  the  terms  of  which  Ari- 
zona was  admitted  to  statehood  on  February  14,  1912,  contains  the 
provision : 

''  that  no  taxes  shall  be  imposed  by  the  state  upon  lands  or 
property  therein  belonging  to  or  which  may  hereafter  be 
acquired  by  the  United  States  or  reserved  for  its  use;  but 
nothing  herein,  or  in  the  ordinance  herein  provided  for,  shall 
preclude  the  said  state  from  taxing,  as  other  lands  and  other 
property  are  taxed,  any  lands  and  other  property  outside  of  an 
Indian  Reservation  owned  or  held  by  any  Indian,  save  and 
except  such  lands  as  have  been  granted  or  acquired  as  afore- 
said or  as  may  be  granted  or  confirmed  to  any  Indian  or  In- 
dians under  any  act  of  Congress,  but  said  ordinance  shall 
provide  that  all  such  lands  shall  be  exempt  from  taxation  by 
said  State  so  long  and  to  such  extent  as  Congress  has  pre- 
scribed or  may  hereafter  prescribe." 

In  IfU'in  V.  Wright  (258  U.  S.  219,  March  20,  1922)  the  United 
States  Supreme  Court  held  that  lands  entered  within  a  reclamation 
project  are  not  subject  to  taxation  before  the  equitable  title  has 
passed  to  the  entryman;  and  that  title  does  not  pass  until  the  con- 
ditions of  reclamation  and  payment  of  water  charges  under  the 
Reclamation  i\ct  have  been  fulfilled,  in  addition  to  requirements 
of  the  Homestead  Act. 

And  in  Sargent  v.  Herrick  (221  U.  S.  404),  it  was  held  that  the 
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mere  location  of  a  land  warrant  does  not  operate  as  a  payment  of 
the  purchase  price  and  does  not  operate  to  pass  the  equitable  title 
from  the  United  States.  A  state  is  without  power  to  tax  public 
lands  which  have  been  located  under  warrant  until  the  equitable 
title  has  passed  from  the  United  States. 

In  Marsh  v.  Arizona  (164  U.  S.  599,  Dec.  21,  1896),  the  United 
States  Supreme  Court  held  that  a  person  holding  under  a  Mexican 
land  grant,  not  yet  confirmed  by  the  United  States  government, 
was  the  holder  of  a  possessory  and  equitable  right  which  is  of 
value,  and  that  is  enough  to  sustain  taxation. 

Sec.  3  of  Art.  VIII  of  the  Arizona  Constitution  provides : 

"  That  there  shall  be  exempt  from  taxation  all  federal,  state, 
county  and  municipal  property. 

"  Property  of  educational,  charitable  and  religious  associa- 
tions or  institutions  not  used  or  held  for  profit  may  be  exempt 
from  taxation  by  law. 

"  Public  debt,  as  evidenced  by  the  bonds  of  Arizona,  its 
counties,  municipalities  or  other  subdivisions,  shall  also  be 
exempt  from  taxation." 

And,  by  amendment  effective  November  28th,  1928,  it  prescribes 
that: 

"  There  shall  be  further  exempt  from  taxation  the  property 
of  widows,  honorably  discharged  soldiers,  sailors,  United  States 
marines,  members  of  revenue  service,  and  army  nurses,  resi- 
dents of  this  state,  not  exceeding  the  amount  of  two  thousand 
dollars,  where  the  total  assessment  of  such  widow  and  such 
other  persons  named  herein  does  not  exceed  five  thousand  dol- 
lars; provided,  that  no  such  exemption  shall  be  made  for  such 
persons  other  than  widows  unless  they  shall  have  served  at  least 
sixty  days  in  the  military  or  naval  service  of  the  United  States 
during  the  time  of  war,  and  shall  have  been  residents  of  this 
state  prior  to  January  1,  1927." 

The  exemption  to  Indians  in  the  Enabling  Act  was  carried  into 
the  constitution  in  the  following  language  in  paragraph  fifth  of 
Section  20. 

■'  .  .  .  and  no  taxes  shall  be  imposed  by  the  state  on  any 
lands  or  other  property  within  an  Indian  Reservation  oimied 
or  held  by  any  Indian;  but  nothing  herein  shall  preclude  the 
state  from  taxing  as  other  lands  and  other  property  are  taxed, 
any  lands  and  all  other  property  outside  of  an  Indian  Reser- 
vation owned  or  held  by  any  Indian,  save  and  except  such 
lands  as  have  been  granted  or  acquired  as  aforesaid,  or  as 
may  be  granted  or  confirmed  to  any  Indian  or  Indians  under 
any  act  of  Congress." 
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The  United  States  Circuit  Court  of  Appeals,  Ninth  Circuit,  in 
Occidental  Construction  Company  v.  U.  S.  (245  Fed.  817,  Oct.  1, 
1917),  held  that  mules  and  other  personal  property  leased  to  the 
United  States  Indian  Service  were  not  exempt  from  taxation  by- 
reason  of  the  fact  that  at  the  time  the  tax  was  assessed  the  prop- 
erty was  on  an  Indian  Reservation  or  in  the  possession  of  govern- 
ment officials. 

There  is  nothing  in  the  Enabling  Act  nor  in  the  state  constitution 
exempting  from  taxation  property  upon  Indian  lands,  except  the 
property  owned  by  Indians  or  by  the  United  States,  the  state  or  its 
subdivisions,  or  by  persons  otherwise  exempt  from  taxation. 

And  twenty-one  years  before  Arizona  became  a  state,  the  Terri- 
torial Supreme  Court,  in  re:  Maricopa  &  Phoenix  R.  R.  Co.  (26 
Pac.  310,  Feb.  9th,  1891),  held  that  a  railroad  right  of  way  and 
improvements  thereon  through  an  Indian  Reservation  were  subject 
to  tax. 

The  railroad  resisted  payment  of  taxes  on  the  theory  that  the 
owner  of  the  right  of  way  was  the  Indians,  and  that  therefore  the 
Territory  had  no  right  to  tax  and  that  no  lien  could  exist  against 
such  land.  The  court,  however,  rejected  that  contention  on  the 
ground  that  the  right  of  way  is  distinguished  from  the  ownership 
of  the  soil ;  that  the  government  granted  the  right  of  way  to  the 
railroad  and  the  Indians  consented  to  it;  that  the  railroad  had  no 
title  to  the  soil  but  a  mere  right  of  occupancy. 

The  court  followed  the  rule  that  in  the  absence  of  treaty  or 
other  express  exclusion  the  Indian  Reservation  became  a  part  of 
the  territory  where  situate  and  subject  to  legislation  of  the  terri- 
torial legislature,  subject,  however,  to  the  powers  of  the  general 
government  to  make  regulations  respecting  the  Indians,  and  held 
that  a  railroad  built  across  an  Indian  Reservation  in  the  territory 
is  subject  to  taxes  by  the  territory  where  there  is  no  treaty  stipula- 
tion or  express  exclusion  against  the  jurisdiction  of  the  territory. 

In  an  Oklahoma  case.  Wagoner  v.  Evans  (170  U.  S.  588,  May 
23,  1898)  the  United  States  Supreme  Court  held  that  cattle  owned 
by  white  men  and  grazed  upon  Indian  lands  were  subject  to  taxa- 
tion .  notwithstanding  the  cattle  were  herded  by  Indians  with  the 
result  that  the  Indians  so  employed  were  thereby  directly  benefited ; 
and  in  the  Surplus  Trading  Company  case  Mr.  Justice  Van  De- 
vanter  in  his  argument  made  the  following  analogy : 

"  A  typical  illustration  is  found  in  the  usual  Indian  Reser- 
vation set  apart  within  a  state  as  a  place  where  the  United 
States  may  care  for  its  Indian  wards  and  lead  them  into  habits 
and  ways  of  civilized  life.  Such  reservations  are  part  of  the 
state  within  which  they  lie  and  her  laws,  civil  and  criminal, 
have  the  same   force  therein   as   elsewhere   within   her   limits. 
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save  that  they  can  have  only  restricted  application  to  the  In- 
dian wards.  Private  property  within  such  a  reservation,  if  not 
belonging  to  such  Indians,  is  subject  to  taxation  under  the 
laws  of  the  state." 

In  Choctaw,  Oklahoma  &  Gulf  R.  R.  Co.  v.  Harrison  (235  U.  S. 
292)  the  right  of  the  state  of  Oklahoma  to  impose  a  gross-revenue 
tax  upon  the  product  of  mines  on  Indian  lands  was  denied,  for 
where  the  agreement  between  the  government  and  an  Indian  tribe 
imposes  upon  the  government  a  definite  duty  in  regard  to  operation 
of  coal  mines,  as  is  the  case  with  the  Choctaw  and  Chicasaw  agree- 
ment of  April  23,  1897,  lessees  of  the  mines  are  the  instrumentalities 
through  which  the  obligation  of  the  United  States  is  carried  into 
effect,  and  they  cannot  be  subjected  to  an  occupation  or  privilege 
tax  by  the  state  in  which  the  mines  are  located. 

And  the  same  principle  that  a  state  may  not  tax  a  federal  in- 
strumentality was  upheld  in  Indian  Oil  Co.  v.  Oklahoma  (240  U.  S. 
522),  Gillespie  v.  Oklahoma  (257  U.  S.  491)  and  Jaybird  Mining 
Company  v.  Weir  (271  U.  S.  603). 

In  U.  S.  V.  Rickert  (188  U.  S.  432),  wherein  a  state  had  at- 
tempted to  tax  improvements  and  personal  property  of  Ind'ans  on 
allotted  lands,  the  United  States  Supreme  Court  held  that  neither 
the  lands  allotted  nor  the  permanent  improvements  thereon  nor  the 
personal  property  obtained  from  the  United  States  and  used  by  the 
Indians  on  the  allotted  lands  are  subject  to  state  or  local  taxation 
during  the  period  of  the  trust  provided  by  the  act  of  Congress. 

One  of  the  early  Arizona  cases  on  the  subject  of  exemption  arose 
in  connection  with  the  grant  of  right  of  way  to  the  Atlantic  & 
Pacific  R.  R.  Co.  by  the  United  States.  The  opinion  of  the  terri- 
torial supreme  court  was  rendered  on  September  18,  1888,  in  A.  & 
P.  R.  Co.  V.  Lesueur,  19  Pacific  157. 

The  charter  to  the  railroad  company  contained  a  provision  ex- 
empting its  right  of  way  through  the  public  lands  from  taxation  in 
the  following  language : 

"...  the  right  of  way  through  the  public  lands  is  granted 
to  Plaintiff  for  the  construction  of  a  railroad  and  telegraph,  to 
the  extent  of  100  feet  on  each  side  of  said  road,  including 
necessary  grounds  for  station  buildings,  shops,  switches,  turn- 
tables and  water  stations;  and  the  right  of  way  shall  be  exempt 
from  taxation  within  the  territories  of  the  United  States." 

The  territorial  law,  which  was  approved  by  Congress,  contained 
but  one  limitation  upon  its  taxing  power,  quoted  in  the  opinion  as 
follows : 

'■  The  legislative  power  of  this  territory  extends  to  all  right- 
ful subjects  of  legislation  not  inconsistent  with  the  constitution 
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and  laws  of  the  United  States.  No  tax  shall  be  imposed  upon 
the  property  of  the  United  States;  nor  shall  the  lands  or  other 
property  of  non-residents  be  taxed  higher  than  the  lands  or 
property  of  residents." 

The  railroad  claimed  exemption  from  taxation  of  the  improve- 
ments placed  by  it  on  the  right  of  way  on  the  theory  that  the  im- 
provements became  a  part  of  the  real  estate.  The  attorneys  for  the 
railroad  very  forcefully  presented  the  argument  that  the  grant  of 
right  of  way  to  a  railway  was  in  fact  a  grant  of  a  fee,  and  if  so 
to  exempt  the  fee  so  granted  exempted  the  superstructures.  It  was 
contended  that  the  term  "  right  of  way  "  was  used  to  describe  the 
land  granted;  i.  e.,  that  they  were  words  of  description  rather  than 
of  tenure. 

Holding  strictly  to  the  rule  that  an  exemption  from  taxation  is 
an  exception  from  the  general  rule  that  all  property  shall  be  taxed 
equally,  and  that  he  who  asserts  that  his  property  is  exempt  must 
show  it  by  the  clear  letter  of  the  law,  and  that  no  intendments  are 
in  his  favor,  the  court  held  to  the  view  that  had  Congress  intended 
to  exempt  buildings  and  improvements  from  taxation  as  distin- 
guished from  exemption  of  the  right  of  way  it  would  have  so  ex- 
pressed itself  clearly  in  the  grant,  and  that  it  failed  to  do.  Con- 
gress granted  the  right  of  way  and  exempted  it  from  taxation. 
Congress  did  not  grant  the  improvements  on  the  right  of  way. 

Other  claims  for  exemption  of  rolling  stock,  telegraph  line,  and 
franchise  were  also  rejected  in  that  opinion. 

In  Waller  v.  Hughes,  11  Pac.  122,  June  4,  1886,  the  territorial 
supreme  court  rejected  the  proposition  that  there  was  no  statutory 
authority  for  assessing  patented  and  unpatented  mining  claims. 

Under  what  was  known  as  Hovi^ell's  Code  {Com.  Laws  of  1864, 
p.  312)  the  term  "  real  estate  "  was  declared  to  include  "  the  owner- 
ship of,  or  claim  to,  or  possession  of,  or  right  of  possession  to, 
any  land  or  mining  claims,  either  lode  or  placer,  within  the  terri- 
tory," and  it  directed  that  any  such  claim  to  any  land  or  mining 
claims  be  listed  under  the  heading  of  "  real  estate."  It  was,  there- 
fore, clear  that  unpatented  mining  claim,  as  well  as  patented  min- 
ing claims,  were  assessable  as  real  estate.  In  subsequent  law,  mining 
claims  were  not  specifically  listed  under  the  definition  of  real  estate. 
The  court,  however,  rejected  the  contention  that  they  were  there- 
fore exempt  from  taxation ;  as  they  were  not  included  in  the  statute 
exempting  certain  properties  from  taxation. 

It  was  held  that  patented  mining  claims  were  taxable  as  real 
estate,  and  unpatented  claims  were  taxable  as  personal  property. 

Under  existing  statutes  the  state  tax  commission  shall  assess  all 
patented  and  unpatented  producing  mines,  and  patented  mines  fall 
under  the  statutory  definition  of  "  real  estate "  and  unpatented 
mines  come  under  the  broad  statutory  declaration  that  "  personal 
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property "  shall  mean  and  include  property  of  every  kind,  both 
tangible  and  intangible,  not  included  in  the  term  "  real  estate." 

In  Earhart  v.  Powers  (148  Pac.  286)  the  owners  of  unpatented 
mining  claims  sued  for  recovery  of  taxes  paid  under  protest  thereon, 
the  gravamen  of  the  complaint  being  that  the  mining  claims  are  of 
the  lands  nd  property  of  the  United  States. 

By  Section  2322  of  the  U.  S.  R.  S.  it  was  enacted  that: 

"  The  locators  of  all  mining  locations  heretofore  made  or 
which  shall  hereafter  be  made,  on  any  mineral  vein,  lode  or 
ledge,  situated  on  the  public  domain,  their  heirs  and  assigns 
.  .  .  shall  have  the  exclusive  right  of  possession  and  enjoyment 
of  all  the  surface  included  within  the  lines  of  their  locations 
and  of  all  veins,  lodes  and  ledges  throughout  their  entire 
depth." 

So,  the  Arizona  Supreme  Court  (May  4,  1915)  held  that  a  mining 
claim  is  a  possessory  interest  as  distinguished  from  a  mine,  which 
indicates  that  the  miner  is  the  owner  of  the  soil,  being  vendible 
property  distinct  from  the  land  itself,  and  taxable  under  the  defi- 
nition of  personal  property  without  taxing  property  of  the  United 
States. 

The  United  States  Supreme  Court  in  Forbes  v.  Gracey  (94  U.  S. 
762)  had  previously  held  that  although  the  title  to  mineral  lands 
may  remain  in  the  United  States,  the  ores,  when  dug  or  detached 
from  the  lands  under  a  mining  claim  are  free  from  any  lien,  claim, 
or  title  of  the  United  States,  and  becoming  personal  property  are. 
as  such,  subject  to  state  taxation  in  like  manner  as  other  personal 
property,  and  a  mining  claim  is  property  in  the  fullest  sense  of  the 
word.  It  is  subject  to  a  lien  for  taxes  and  may  be  sold  for  the 
non-payment  of  them,  without  infringing  the  title  of  the  United 
States., 

The  question  as  to  the  right  of  the  state  to  tax  private  property 
upon  military  reservations  situate  in  Arizona  apparently  has  never 
been  passed  upon  by  any  of  the  higher  courts. 

The  legislature  of  1913  in  its  third  special  session  enacted  a  law 
carried  into  the  1913  Revised  Code  as  Sections  4633  to  4636  con- 
ferring upon  the  United  States  exclusive  jurisdiction  over  the  sev- 
eral military  reservations  in  the  following  language : 

"  Section  4633.  The  consent  of  the  state  of  Arizona  is 
hereby  given,  in  accordance  with  the  seventeenth  clause,  eighth 
section  of  the  first  article  of  the  Constitution  of  the  United 
States,  to  the  acquisition  by  the  United  States,  by  purchase, 
condemnation,  or  otherwise,  of  any  land  in  this  state  required 
for  sites  for  custom  houses,  court  houses,  post  offices,  arsenals, 
or  other  public  buildings,  or  for  any  other  purposes  of  the 
government. 
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"  Section  4634.  Exclusive  jurisdiction  in  and  over  any  land 
so  acquired  by  the  United  States  shall  be,  and  the  same  is 
hereby  ceded  to  the  United  States  for  all  purposes,  except  that 
the  right  is  reserved  to  the  state  to  serve  upon  any  such  sites 
all  civil  and  criminal  processes  of  the  courts  of  this  state;  but 
the  jurisdiction  so  ceded  shall  continue  only  so  long  as  the 
United  States  shall  own  such  land. 

■'  Section  4635.  The  jurisdiction  ceded  shall  not  vest  until 
the  United  States  shall  have  acquired  the  title  to  the  said  lands 
by  purchase,  condemnation  or  otherwise;  and  so  long  as  the 
said  lands  shall  remain  the  property  of  the  United  States  when 
acquired  as  aforesaid,  and  no  longer,  they  shall  be  and  continue 
exempt  and  exonerated  from  all  state,  county  and  municipal 
taxation,  assessment  or  other  charges  which  may  be  levied  or 
imposed  under  the  authority  of  this  state. 

"  Section  4636.  Exclusive  jurisdiction  over  the  military  reser- 
vations of  Fort  Apache  in  Navajo  County,  Fort  Huachuca  in 
Cochise  County,  Whipple  Barracks,  and  Whipple  Barracks 
Target  Range  in  Yavapai  County,  and  all  the  lands  now  or 
hereafter  embraced  within  such  reservations  are  hereby  ceded 
to  the  United  States  for  all  purposes,  except  that  the  right  is 
reserved  to  the  state  to  serve  all  civil  and  criminal  processes 
of  the  courts  of  this  state  within  said  reservations;  but  the 
jurisdiction  so  ceded  shall  continue  only  so  long  as  the  United 
States  owns  reservations  and  lands  embraced  therein,  and  so 
long  as  said  reservations  and  lands  embraced  therein  shall 
remain  the  property  of  the  United  States,  and  no  longer,  they 
shall  continue  exempt  and  exonerated  from  all  state,  county 
and  municipal  taxation,  assessment  or  other  charges  which  may 
be  levied  or  imposed  under  the  authority  of  this  state." 

And,  as  held  in  Yellowstone  Park  Transportation  Co.  v.  GaUatki 
County  [31  Fed.  (2)  644],  the  effect  of  this  act  was  not  impaired 
by  the  fact  that  it  was  not  carried  forward  into  a  later  compilation 
of  the  statutes  of  the  state. 

In  Fort  Leavenworth  R.  R.  Co.  v.  Lowe,  114  U.  S.  525  (decided 
by  the  U.  S.  Supreme  Court  on  May  4,  1885),  the  right  of  the  state 
of  Kansas  to  tax  a  railroad  upon  the  Fort  Leavenworth  Military 
Reservation  was  upheld  on  the  ground  that  the  state  of  Kansas  in 
ceding  to  the  United  States  a  tract  for  a  military  reservation  re- 
served to  the  state  the  right  to  tax  railroad,  bridge  or  other  cor- 
porations, their  franchises  and  property  upon  said  reservation,  and 
the  United  States  in  accepting  such  grant  did  not  dissent.  Its 
acceptance  of  the  grant  with  the  reservation  was  therefore  pre- 
sumed by  the  court. 

However,  it  appears  that  Arizona  by  its  statutes  of  1913  ceded 
to  the  United  States  exclusive  jurisdiction  over  military  reserva- 
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tions  in  the  state,  reserving  to  itself  only  the  right  to  serve  all  civil 
and  criminal  processes  of  the  courts  of  the  state  within  said  reser- 
vations. 

In  United  States  v.  Unzeuta  (281  U.  S.  138,  April  14,  1930)  it 
was  held  that  when  the  United  States  acquires  title  to  lands  by  pur- 
chase with  the  consent  of  the  legislature  of  the  state  within  which 
they  are  situated  "  for  the  erection  of  forts,  magazines,  arsenals, 
dockyards  and  other  needful  buildings,"  the  federal  jurisdiction  is 
exclusive  of  all  state  authority  and  the  fact  that  the  right  of  way 
of  a  railroad  was  actually  used  by  the  railroad  and  under  a  per- 
manent grant,  was  not  incompatible  with  the  maintenance  of  the 
federal  jurisdiction  over  it,  since  that  jurisdiction  might  be  neces- 
sary in  order  to  secure  the  benefits  intended  to  be  derived  from  the 
reservation,  and  a  murder  committed  on  the  right  of  way  within 
the  reservation  was  punishable  by  the  United  States;  and  in  Sur- 
pliis  Trading  Company  v.  Cook  (281  U.  S.  647)  the  right  of  the 
state  of  Arkansas  to  tax  personal  property  owned  by  an  individual 
but  in  the  army  storehouse  within  a  military  reservation  awaiting 
shipment  therefrom  was  denied  to  the  state  as  the  military  reser- 
vation was  purchased  by  the  United  States  with  the  consent  of  the 
legislature  of  the  state. 

The  state  of  Montana  attempted  to  tax  private  property  in  Yel- 
lowstone National  Park.  That  right,  however,  was  denied  in  Yellow- 
stone Park  Transportation  Co.  v.  Gallatin  County  [31  Fed.  (2) 
644,  March  18,  1929],  on  the  ground  that  by  act  of  the  Montana 
Legislature  of  Feb.  14,  1891,  exclusive  jurisdiction  was  ceded  to 
the  United  States,  the  state  reserving  only  concurrent  jurisdiction 
for  execution  of  process,  civil  and  criminal. 

The  situation  prevailing  in  Arizona  with  respect  to  military 
reservations  is  so  nearly  in  line  with  the  facts  in  the  Surplus  Trad- 
ing Company  and  Yellozvstone  Park  Transportation  Company  cases 
that  the  conclusion  seems  warranted  that  private  property  upon 
military  reservations  in  the  state  of  Arizona  is  not  subject  to 
state  tax. 

Exemptions  by  statute.  Section  3066,  R.  C.  A.  1928,  include: 

"  Federal,  state,  county  and  municipal  property ;  public  debts 
as  evidenced  by  the  bonds  of  Arizona,  its  counties,  municipali- 
ties, or  other  subdivisions. 

"  Public  libraries,  colleges,  school  houses,  and  other  buildings 
used  for  education,  with  their  furniture,  libraries,  and  equip- 
ments, and  the  lands  thereto  appurtenant  and  used  therewith, 
so  long  as  the  same  shall  be  used  for  the  purpose  of  education 
and  not  used  or  held  for  profit,  but  when  such  property  is 
private  property,  for  which  a  rent  or  valuable  consideration  is 
received  for  its  use,  it  shall  be  taxed  as  other  property. 
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"  Hospitals,  asylums,  poor  houses,  and  other  charitable  insti- 
tutions for  the  relief  of  the  indigent  or  afflicted,  and  the  lands 
thereto  appurtenant,  with  their  fixtures  and  equipments,  not 
used  or  held  for  profit;  grounds  and  build'.ngs  belonging  to 
agricultural  societies,  so  long  as  the  same  shall  be  used  for 
those  purposes  only,  and  not  used  or  held  for  profit;  churches 
and  other  buildings  used  for  religious  worship,  with  their  fur- 
niture and  equipments,  and  the  land  and  improvements  appur- 
tenant thereto  and  used  therewith,  provided  rent  is  not  paid 
for  such  land  or  improvements,  and  so  long  as  the  property 
shall  not  be  used  or  held  for  profit ;  cemeteries  and  graveyards 
set  apart  and  used  for  interring  the  dead,  except  such  portions 
thereof  as  are  used  or  held  for  profit. 

"  The  property  of  widows,  honorably  discharged  soldiers, 
sailors,  United  States  marines,  members  of  revenue  marine 
service  and  army  nurses,  residents  of  this  state,  not  exceeding 
the  amount  of  two  thousand  dollars,  where  the  total  assessment 
of  such  widow  and  such  other  persons  named  herein  does  not 
exceed  five  thousand  dollars ;  provided,  that  no  such  exemption 
shall  be  made  for  such  persons  other  than  widows  unless  they 
shall  have  served  at  least  sixty  days  in  the  military  or  naval 
service  of  the  United  States  during  time  of  war,  and  shall 
have  been  residents  of  this  state  prior  to  January  1,  1927. 

*■  Observatories  maintained  for  astronomical  research  and 
education,  for  the  public  welfare,  together  with  all  property 
used  in  connection  with  their  work  or  maintenance,  including 
property  held  in  trust  therefor,  so  long  as  such  observatories 
and  other  property  shall  be  used  for  such  purposes  only  and 
not  used  or  held  for  profit." 

In  Conrad  v.  Maricopa  Co.  [Arizona  Supreme  Court,  June  27, 
1932,  12  Pac.  (2d)  613]  it  was  held  that  a  Masonic  Temple  con- 
sisting of  three  lodge  rooms,  an  auditorium,  banquet  room,  offices 
for  officials,  lounge  rooms,  kitchen  and  various  storage  rooms,  was 
not  exempt  under  the  statute  as  a  "  charitable  institution." 

The  court  took  the  view  that  the  word  "  institution  "  in  the  con- 
stitution applies  to  the  established  society  itself  and  not  to  the 
building  owned  or  occupied  by  the  organization,  and  that  the 
"  charitable  institutions  "  referred  to  in  the  statute  are  the  physical 
properties,  whose  principal  use  is  for  the  indigent  and  afflicted  when 
such  property  is  not  used  or  held  for  profit. 

In  Calhoun  v.  Flynn  (Arizona  Supreme  Court,  June  23,  1930, 
289  Pac.  157),  action  in  mandamus  was  instituted  to  compel  a 
county  treasurer  to  accept  proof  of  right  to  exemption  as  an  ex- 
soldier  under  Section  2  of  Article  IX  of  the  constitution  as 
amended  Nov.  28,  1928. 

The  statute  requires  that  applicants  for  exemption  on  account  of 
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military  or  naval  service  are  required  to  submit  proof  of  their  right 
to  exemption  to  the  county  assessor  some  time  between  the  first 
Monday  of  January  and  the  first  Monday  of  July  of  each  year,  and 
a  failure  to  so  make  proof  "  shall  be  deemed  and  treated  as  a 
waiver  of  such  exemption  by  such  person."  Plaintiff  failed  to  make 
application  as  required  by  statute.  His  property  was  assessed  and 
taxes  levied  against  it.  He  brought  action  to  compel  the  tax  col- 
lector to  accept  his  proof  of  right  to  exemption  and  to  allow  such 
exemption. 

The  court  held  that  while  the  plaintiff  failed  to  follow  the  pro- 
cedure outlined  in  the  statute,  he  did  not  waive  or  lose  his  right  to 
the  exemption  if  in  fact  he  fell  within  the  class  of  persons  in- 
tended by  the  constitution  to  have  an  exemption.  The  provisions 
for  the  exemption  under  the  conditions  and  circumstances  pre- 
scribed are  mandatory  and  self -executing.  Failure  to  make  proof 
before  the  assessor  was  not  a  waiver  of  the  exemption  and  legisla- 
tion attempting  to  make  it  a  waiver  is  ineffective. 

In  Kelly  v.  Allen  [49  Fed.  (2d)  876]  the  circuit  court  of  appeals, 
Ninth  Dist.,  on  May  18.  1931,  held  that  Chapter  83,  Laws  of  1929, 
which  provides  that  all  state  lands  sold  under  contract  shall  be 
subject  to  taxation  as  other  lands,  and  that  failure  to  pay  said  taxes 
shall  constitute  a  forfeiture  of  the  land  to  the  state  is  not  in  con- 
flict with  the  constitution,  as  the  constitution  does  not  exempt  state 
land  sold  under  purchase  contract  from  taxation. 

Sec.  518  of  the  Revised  Code  of  Arizona  authorizes  a  city  to 
exempt  the  United  States,  the  state  of  Arizona,  a  county,  city, 
school  district  or  any  political  subdivision  or  institution  of  the  state 
or  county  from  payment  of  special  paving  assessment,  and  makes 
provision  for  the  distribution  of  such  assessments  against  other 
beneficiaries.  The  statute  makes  no  mention  of  exemption  of  home- 
stead properties.  Though  differentiating  a  special  assessment  from 
a  tax  in  that  a  tax  is  for  general  purposes  and  a  special  assessment 
is  for  a  specific  benefit  to  the  property  against  which  levied,  the 
Arizona  Supreme  Court,  in  Weller  v.  City  of  Phoenix  [4  Pac.  (2d) 
665],  took  the  view  that  the  general  legal  effect  of  a  special  assess- 
ment was  the  same  as  a  tax,  and  to  exempt  homestead  property 
from  special  paving  assessments  would  have  the  effect  of  defeating 
the  purpose  of  the  act. 

Grand  Canyon  National  Park  was  reserved  and  withdrawn  from 
settlement,  occupancy  or  disposal  under  the  laws  of  the  United 
States,  and  dedicated  and  set  apart  as  a  public  park  for  the  benefit 
and  enjoyment  of  the  people  by  the  Act  of  Congress  of  February 
26,  1919,  and,  by  the  terms  of  the  Enabling  Act,  all  the  land  therein 
reserved  and  belonging  to  the  United  States  is  exempt  from  taxa- 
tion. There  is,  however,  no  state  act  vesting  the  sole  arid  exclusive 
jurisdiction  in  the  United   States   and,   under  the  same  principle 
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laid  down  and  decisions  relating  to  private  improvements  upon 
Indian  reservations,  improvements  and  private  property  similarly 
situated  within  the  limits  of  the  Grand  Canyon  National  Park  are 
not  exempt  from  taxation  by  the  state. 

Notwithstanding  the  consistent  policy  of  the  courts  in  strictly 
construing  exemption  statutes  the  magnitude  of  exemptions  in  Ari- 
zona constitutes  a  problem  in  the  state  fiscal  afifairs. 

The  area  of  Arizona  i» 72,838,400  Acres 

On  6/30/1930  there  were  surveyed 43,554,425  59-8% 

"    6/30/1930       "        "      unsurveyed  29,283,975  40.2% 

On  6/30/1932  the  area  of  unappropriated 

and  unreserved  public  lands  was  13,581,760  Acres 

of  which  there  were  surveyed 6,822,760  50.2% 

"        "  "         "     unsurveyed 6,759,000  49-8% 

Exact   information    with    respect    to    present    status 

of  all  land  in   Arizona  is  not  available  but  is 

approximately  as  follows  : 

Xot  Subject  to  Taxes: 

Reclamation  Bureau  4,327,245 

National  Forests 11,466,626           15.74% 

"          Parks 645,809 

"          Monuments    31,125 

Power  Purposes 1,198,875 

Reservoir  Site  Reserves 23,040 

Public  Water I9,745 

Indian  Reservations 20,463,020           28.09% 

Stock  Driveways  497,042 

Carey  Act  Segregation 13, 745 

Game  &  Bird  Reserves 21,120 

Miscellaneous    133,542 

38,840,934  53-32%' 

Phis  unappropriated  and  unreserved  public  lands  . .      13,581,760 

Reserved  and  Unappropriated    52,422,694  71-97% 

Subject  to  taxation,  but  including  lands  exempted 
account  owned  by  widows,  ex-servicemen  and 
nurses,  religious,  charitable  and  public  pur- 
poses, etc 20,415,706  28.03% 

The  value  of  property  owned  by  ex-service- 
men, widows,  religious  institutions,  etc,  and  ex- 
empted from  taxation  by  law  is  not  disclosed  on 
the  tax  rolls  of  the  several  counties. 

Chairman  Edmonds  :   The  third  of  the   former  papers  of  the 
evening   is   on  the   subject   of   "Abuses,   Benefits   and   Trends   in 
Motor  Fuel  Taxation,"  and  will  be  presented  by  Mr.  Carl  Barker 
of  the  Shell  Petroleum  Corporation. 
10 
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Carl  Barker  (Missouri)  :  Mr.  President,  Ladies  and  Gentle- 
men :  The  president  just  announced  the  subject  as  "Abuses,  Benefits 
and  Trends  in  Motor  Fuel  Taxation."  If  I  deal  too  much  with 
abuses,  probably  you  will  pardon  me,  because  that  has  been  the  end 
of  it  I  have  been  closely  connected  with. 

However,  I  am  not  of  the  same  mind  that  someone  was  whom 
Congressman  Rainey  told  about  at  a  luncheon  I  attended  two 
weeks  ago. 

It  seems  that  at  the  beginning  of  each  Congress  communications 
arrive  from  all  over  the  country.  Congressman  Rainey  had  one 
that  he  said  he  did  not  know  what  to  do  with,  so  he  decided  to  read 
it  and  let  us  see  what  we  would  do  with  it.  I  haven't  a  copy  of  it, 
but  it  suggested:  Whereas,  the  country  is  in  a  depression  and  has 
been  in  one  for  four  years,  and  going  deeper  in  all  the  time,  and 
nobody  knows  what  to  do  about  it — that  Congress  convened  should 
call  a  convention  of  the  few  remaining  Indians  from  whom  we 
took  this  country  and  ask  them  how  the  hell  they  ran  it  before  we 
took  it  from  them. 

MOTOR  FUEL  TAXATION— ITS  TRENDS,  USES 
AND  ABUSES 

CARL  BARKER 

Manager  Public  Relations,  Shell  Petroleum  Corporation, 
St.  Louis,  Mo. 

From  the  day  when  one  of  our  ancestors,  during  the  Stone  Age, 
constructed  a  wheel  of  stone  or  wood  and  learned  that  he  could 
more  easily  move  his  crude  belongings  from  place  to  place  by  its 
use,  the  progress  of  the  world  has  been  accelerated  by  betterments 
in  transportation  facilities.  It  seems  that  the  progress  of  civiliza- 
tion itself  is  dependent  upon  man's  ability  to  improve  his  mode  of 
travel. 

The  advances  from  one  wheel  to  two,  and  finally  to  four  or  more, 
were  each  significant,  but  not  until  the  propelling  force  of  muscle 
power  was  replaced  by  mechanical  power  did  we  reach  the  stage 
where  fast,  safe  and  economical  transportation  became  possible. 
But  even  when  the  stationary  engine  had  been  harnessed  to  wheels 
only  the  problems  of  mass  transportation  were  solved. 

Efficient  economical  movement  of  individuals  was  not  accom- 
plished until  the  invention  of  the  internal  combustion  engine  and 
its  adaptation  as  the  propelling  power  of  a  vehicle,  the  advent  of 
the  automobile.  This  has  been  relatively  recent.  There  were  four 
automobiles  registered  in  the  United  States  in  1895.  Today  there 
are  about  26  million.  The  development  of  aviation,  our  latest  adap- 
tation of  the  motor  to  transportation,  is  not  history  but  news.  We 
have  reached  only  the  first  stages  and  it  bids  fair  to  cause  changes 
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more  revolutionary  and  advancement  more  rapid  than  anything  of 
the  past.  This  I  am  only  mentioning  in  passing  and  intend  to 
confine  my  remarks  entirely  to  taxation  of  automobile  fuel. 

The  growth  of  the  automotive  industry  was  dependent  on  two 
main  factors:  a  cheap,  plentiful,  efficient  fuel  and  good  roads. 
Strange  as  it  may  seem,  the  petroleum  industry  by  its  production 
and  distribution  of  gasoline  supplied  both,  the  first  directly  and  the 
second  indirectly. 

The  story  of  gasoline,  its  transformation  from  an  unprofitable 
by-product  in  the  manufacture  of  kerosene,  lubricants  and  fuel  to, 
as  motor  fuel,  one  of  the  vital  necessities  of  modern  life,  is  an  epic 
in  itself.  We  are  concerned  here  in  a  different  phase  of  its  his- 
tory— that  phase  which  has  changed  it  from  an  ordinary  article  of 
commerce  to  its  present  exalted  but  unfortunate  status,  apparently 
considered  to  be  an  inexhaustible  source  of  governmental  revenue. 

The  early  history  of  the  gasoline  or  motor-fuel  tax  dates  back 
no  farther  than  the  period  immediately  preceding  the  World  War. 

In  1915  President  Wilson  had  suggested  to  Congress  that  a  fed- 
eral tax  be  placed  on  gasoline,  and  in  1918  the  House  revenue  bill 
included  such  a  measure,  but  it  did  not  survive  to  the  final  passage. 
Whether  or  not  this  served  as  an  example  is  not  clear,  but  barely 
a  year  had  elapsed  before  an  act  taxing  gasoline  was  passed  by  the 
state  of  Oregon. 

This  first  tax,  amounting  to  Ic.  per  gallon,  was  levied  for  the 
maintenance  of  the  highways  after  they  were  constructed.  It  was 
only  a  short  step,  however,  to  provide  for  the  retirement  of  high- 
way bonds  from  gasoline  tax  revenues,  and  later  to  actually  build 
and  maintain  highways  from  the  enormous  sums  collected. 

It  seems  essential  to  a  complete  understanding  of  this  whole 
problem  of  motor-fuel  taxation  that  we  have  a  clear  conception  of 
the  events  leading  up  to  the  adoption  of  such  a  tax. 

Stripped  of  its  details,  the  history  of  transportation  up  until 
recent  years  has  been  primarily  an  orderly  and  economic  advance. 
The  problems  of  mass  transportation  were  solved  by  the  railroad. 
In  like  manner  the  need  for  individual  and  family  transportation 
was  met  by  the  motor  vehicle,  improved  roads  and  streets.  When 
it  became  necessary  to  assess  the  cost  of  providing  national  and 
state  arterial  highways  against  the  rapidly  increasing  traffic  they 
were  built  to  accommodate,  a  fair  and  equitable  tax  was  imposed 
on  the  users  of  these  facilities. 

During  the  past  ten  years,  however,  there  has  been  a  most  signifi- 
cant change  in  the  picture  and  today  it  has  more  the  appearance  of 
an  unfinished  jigsaw  puzzle  than  the  blueprint  of  a  workable  plan 
for  progress. 

Instead  of  a  sane,  orderly,  economic  program  designed  to  benefit 
the  motorist,  the  public,  and  those  industries  vitally  concerned  with 
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motor  transportation,  it  appears  that  we  are  facing  a  most  dis- 
orderly and  uneconomic  attempt  to  exploit  the  taxpayer  and  at  the 
same  time  drive  into  bankruptcy  the  petroleum,  automobile  and 
trucking  industries  which  together  are  by  far  the  largest  in  the 
nation  from  the  standpoint  of  capital  invested  and  wage-earners 
employed. 

Are  we  consistent  when  w-e  permit  legislators  to  burden  one  in- 
dustry with  no  impost  of  over  100%  and  at  the  same  tim.e  cry  out 
that  a  general  sales  tax  of  2%  or  3%  will  wreck  the  country?  Can 
we  maintain  that  just  because  a  citizen  owns  an  automobile  he 
alone  should  be  called  upon  to  finance,  through  the  gasoline  tax, 
such  unrelated  subjects  as  oyster  propagation  in  Maryland,  inland 
waterways  in  New  Jersey  or  a  geodetic  survey  in  Maine  ?  Is  there 
any  valid  reason  why  a  man  who  owns  and  operates  a  truck  in 
conjunction  with  his  business  should  be  called  upon  to  contribute 
additional  taxes  to  the  general  revenue  funds  of  his  state?  Yet 
part  of  the  gas-tax  funds  of  Indiana  and  New  York  and  Texas  are 
diverted  for  just  such  purposes. 

Perhaps  we  are  to  be  considered  as  progressing  in  an  orderly 
economic  manner  when  a  state  highway  department  plans  and  builds 
a  fine  concrete  road  through  several  counties  and  learns  too  late 
that  it  is  used  by  perhaps  a  dozen  cars  per  day.,  while  arterial  roads 
carrying  peak  loads  twenty- four  hours  per  day  are  filled  with  dan- 
gerous curves,  narrow  bridges  and  other  traffic  hazards. 

Is  it  economic  progress  during  these  years  of  stress  with  unem- 
ployment at  a  maximum  to  plan  to  increase  the  gasoline  tax,  de- 
crease the  funds  available  for  highway  construction  and  maintenance, 
and  use  the  surplus  for  direct  poor  relief  ?  Surely  we  cannot  hope 
to  affect  a  cure  when  the  remedy  increases  the  virulence  of  the 
malady.  Such  a  proposal  may  be  worthy  of  the  heart  but  reflects 
no  credit  to  the  head. 

At  this  point,  we  might  well  pause  to  consider  just  how  far  our 
uneconomic  system  of  motor-fuel  taxation  has  gone. 

Our  national  administration  under  capable  leadership  by  a  thor- 
ough and  well-directed  plan  is  now  engaged  in  an  effective  effort 
to  bring  about  industrial  recovery.  Yet  we  find  even  here  what 
appeals  to  me  as  a  rather  incongruous  situation.  On  one  hand  the 
petroleum  industry  is  operating  under  an  NRA  code  of  fair  com- 
petition designed  to  help  it  gain  its  feet ;  while  on  the  other  hand 
it  has  been  singled  out  to  bear  an  unjust  share  of  the  cost  of  the 
public  works  program  through  the  >^c.  additional  federal  gasoline 
tax.  This  is  not  a  criticism  of  NRA  plans,  and  mentioned  pri- 
marily because  it  is  the  last  addition  to  the  gasoline-tax  load.  My 
own  opinion  is  that  the  National  Industrial  Recovery  Act  has  gone 
far  to  free  the  nation  of  old  unsound  ideas  and  in  succeeding  will 
substitute  new  and  sounder  ones. 
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Most  of  you  are  familiar  with  the  main  types  of  taxes  levied 
against  petroleum  products  in  your  own  state,  and  know  that  in 
addition  the  federal  government  collects  Ij^c.  per  gallon  on  gaso- 
line in  addition  to  taxes  on  oils  and  greases.  I  also  realize  that 
you  have  been  bombarded  with  figures  to  such  an  extent  that  their 
true  significance  is  often  obscured,  with  the  result  that  you  might 
not  "  see  the  forest  for  the  trees."  To  me,  however,  gasoline-tax 
rates  and  totals  are  so  astounding  that  their  repetition  only  further 
convinces  that  equity  and  justice  have  a  depreciated  meaning  to 
those  who  exact  such  a  tribute. 

Let  us  consider  briefly  a  few  simple  figures. 

First.     Motor-Fuel  Taxes  per  Gallon. 

Starting  with  the  original  Ic.  tax  in  Oregon  in  1919,  we  now 
have  a  minimum  tax  in  the  United  States  of  3>^c.  (restricted  to 
Connecticut,  Rhode  Island,  District  of  Columbia,  and  parts  of  Mis- 
souri), and  a  maximum  tax  of  12>^c.  per  gallon  in  one  section  of 
a  southern  state.  The  average  rate  for  the  entire  country  is  better 
than  5.6  cents  per  gallon  for  the  year  1933.  In  comparison  to  this, 
the  average  retail  service  station  price,  exclusive  of  tax,  in  50 
representative  cities  in  1919  was  25.41  cents,  and  in  1932,  13.30 
cents  per  gallon,  both  exclusive  of  tax. 

Therefore,  while  the  average  tax  per  gallon  increased  560%,  the 
average  price  received  by  the  marketer  decreased  52%. 

In  1919  the  average  tax  amounted  to  .02  of  1%  of  the  average 
price. 

In  1932,  the  average  tax  amounted  to  38.5%  of  the  average  price. 

Second.     Total  Motor-Fuel  Tax  Collected  (states  only). 

In  the  four  states  that  had  a  gasoline  tax  in  1919  the  revenue 
from  that  source  amounted  to  $1,022,000.  By  1925  it  had  reached 
148  million  and  in  1931,  the  peak  year,  $536,397,000. 

Last  year,  in  spite  of  several  increased  rates,  the  net  total  fell  to 
513  million  and  in  the  first  six  months  of  1933  the  gross  revenue 
amounted  to  $259,336,000,  or  over  $8,500,000  less  than  the  corres- 
ponding period  of  1932.  As  a  matter  of  fact,  the  difference  is  even 
greater  than  this  because  officials  in  many  states  now  realize  im- 
mense sums  previously  uncollected  through  tax  evasion,  and  in  1933 
the  tax  on  millions  of  gallons  of  gasoline  which  in  former  years 
yielded  no  revenue  to  the  states  is  now  being  paid.  Why  should 
these  figures  be  considered  as  significant?  Because  if  they  are 
plotted  in  a  curve  even  the  most  rabid  exponent  of  such  a  levy  must 
be  able  to  discern  the  fact  that  the  trend  is  now  definitely  down- 
w^ard.  To  those  of  a  more  technical  mind  it  indicates  very  clearly 
that  the  law  of  diminishing  returns  has  neither  been  repealed  nor 
amended. 
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Third.    Motor-Fuel  Taxes  Diz'ertcd. 

By  legislative  action  in  1927  there  was  diverted  $5,296,000.  In 
1933,  apart  from  illegal  official  diversions,  the  total  so  diverted  by 
legislature  enactments  amounted  to  $121,987,000.  If  the  increase 
should  continue  at  the  present  rate  it  will  be  a  matter  of  only  a  few 
years  before  no  gasoline-tax  funds  whatever  will  be  available  for 
roads.  If  this  rather  curious  anomaly  should  come  to  pass,  I  won- 
der what  action  the  legislatures  will  take,  say  about  1939?  That  is, 
of  course,  providing  the  motorist  doesn't  begin  to  get  a  little  more 
tax-conscious  prior  to  that  time. 

Fourth.     Total  Road  Mileage  and  Expenditures  for  Construction 
and  Maintenance. 

Accurate  and  authoritative  statistics  on  the  highway  problem 
have  apparently  been  considered  of  little  use  or  value  because  very 
few  figures  are  available.  I  believe  those  available  are  sufficient, 
however,  to  give  food  for  thought.  The  total  miles  of  highways 
in  the  United  States  in  1930  was  approximately  3,024,000. 

In  the  same  year,  the  combined  state  highways  of  the  country 
totaled  328,942  miles,  of  which  242,700  miles  were  surfaced. 

Therefore,  only  about  10%  of  the  total  road  mileage  of  the  United 
States  is  in  the  state  highway  system.  That  should  be  rather  a 
difficult  point  to  circumvent  by  those  who  maintain  that  the  gaso- 
line tax  can  be  diverted  to  other  uses  because  there  are  no  more 
roads  to  improve. 

At  the  same  time,  let  us  not  overlook  the  fact  that  the  state 
highway  system,  as  a  whole,  was  74%  complete  three  years  ago. 
If  this  is  the  average,  some  states  must  have  practically  finished 
their  program,  and  statistics  bear  this  out.  For  example,  on  Janu- 
ary 1,  1930,  Connecticut  had  only  97  miles  which  were  unsurfaced. 

Delaware    4  miles  New  Hampshire  . .  36  miles 

Indiana   201      "  New  Jersey   197      " 

Maine    99      "  Ohio    129      " 

Maryland    None  \'ermont None 

Massachusetts    ....     None 

Thus  it  seems  self-evident  that  here  again  the  t"me  is  rapidly 
approaching  (if  it  has  not  already  arrived)  when  the  whole  subject 
of  motor-vehicle  taxation  must  demand  attention. 

Summing  up  the  above  four  points,  we  find  that  the  rate  is 
exorbitant,  the  revenue  is  declining,  diversion  of  funds  from  the 
original  purposes  will  soon  leave  nothing  for  roads,  and  finally  that 
the  state  highway  systems  are  nearly  complete.  Every  signal  at  the 
cross-roads  is  red.  Are  we  going  to  violate  the  traffic  rules  of 
progress,  or  are  we  going  to  stop  and  reconsider  and  carefully  read 
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the  route  signs  to  see  what  destination  we  are  heading  towards? 
Aside  from  the  question  of  fairness  purely  as  a  matter  of  political 
expediency,  consideration  of  these  facts  should  be  open-minded 
consideration. 

I  cannot  believe  that  the  proper  course  is  not  obvious  to  anyone 
who  has  given  the  subject  even  cursory  attention.  It  is  certainly 
axiomatic  that  a  fair  motor  vehicle  fuel  tax  rate  is  one  which  pro- 
duces sufficient  funds  to  build  and  maintain  that  mileage  of  each 
type  of  highway  which  will  yield  the  highest  return  to  the  public. 

This  is  not  nearly  as  complicated  as  it  may  sound. 

If  a  business  to  expand  goes  to  a  bank  for  a  loan,  it  knows  that 
the  banker  is  going  to  require  plans,  specifications  and  details.  It 
certainly  should  not  be  deemed  an  extraordinary  procedure  if  the 
taxpayers  should  demand  the  same  type  of  information  from  their 
agents  responsible  for  expanding  or  bettering  the  highway  system. 

Let  us  begin,  then,  to  devise  a  new  highway  plan.  This,  of 
course,  will  necessitate  the  gathering  of  the  data  needed  to  portray 
properly  the  need  and  use  of  our  highway  system.  The  facts 
gathered  in  traffic  and  economic  surveys  in  Michigan  and  Illinois 
in  cooperation  with  the  U.  S.  Bureau  of  Public  Roads  show  the 
possibilities.  The  Michigan  survey  shows  that  9%  of  its  total  state 
highway  mileage  carries  66%  of  the  state's  traffic ;  the  county  sys- 
tems, representing  20%  of  the  mileage,  carry  247©  of  the  traffic; 
and  the  township  roads,  which  are  71%  of  all  roads,  carry  only 
10%  of  the  traffic  flow.  In  addition  to  such  figures,  in  Illinois,  it 
was  shown  that  township  roads  carry  only  4.4%  of  all  road  and 
street  traffic,  and  that  municipalities  contribute  91.1%  of  all  gas-tax 
funds. 

With  such  data,  a  sound  highway  program  may  be  laid  out,  a 
plan  showing  how  many  miles  of  high-type  or  low-type  surface  is 
necessary,  where  these  are  most  needed  in  view  of  traffic  conditions, 
what  streets  in  municipalities  should  be  included  in  a  state  system, 
what  the  expected  life  of  each  type  of  road  surface  may  be,  what 
changes  in  traffic  flow  may  be  expected,  and  so  on. 

It  is  not  a  difficult  matter  to  collect  the  data  or  make  the  plans. 
Neither  is  it  difficult  to  estimate  the  funds  necessary  to  carry  out 
these  plans.  The  tax  rate  should  then  be  so  adjusted  as  to  provide 
only  the  amount  necessary  for  the  annual  cost  of  the  projects  and 
with  due  regard  to  the  law  of  diminishing  returns. 

Given  a  sane,  economic  program,  approval  by  the  public  will  be 
easily  obtained.  If  the  present  course  of  "the  public  be  damned" 
is  continued,  only  chaos  can  result,  and  one  of  two  things  will 
probably  happen:  (1)  public  opinion  will  crystalize  against  such  a 
tax  until  the  people,  instead  of  retaining  the  good  and  eliminating 
the  bad,  will  get  so  disgusted  they  will  vote  it  out  bodily,  as  they 
have  done  prohibition;  (2)  the  courts  will  refuse  to  permit  further 
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discrimination  against  and  exploitation  of  automobile  owners  and 
the  oil  industry  in  connection  with  what  is  now,  unquestionably, 
one  of  the  necessities  of  life  and  not  a  luxury  (less  than  15%  of 
gasoline  consumed  is  for  pleasure  and  recreation).  This  on  the 
assumption  that  the  tax  is  in  etTect  a  tax  on  the  use  of  the  high- 
ways.    These  points  will  be  discussed  in  the  order  named. 

There  are  six  or  seven  stages  in  the  history  of  taxation,  indicated 
in  part  by  names  such  as  duties,  imposts,  excises,  aids,  etc.,  still 
current  in  taxing  acts.  The  direct,  or  property  tax,  is  supposed  to 
be  the  last  and  highest  stage,  and  the  American  and  English  peoples 
have  always  been  very  much  opposed  to  indirect  taxes,  due  to  the 
abuse  of  such  taxes  in  past  ages  under  autocracies.  The  people 
have  not  entirely  forgotten  how,  in  times  gone  by,  the  mass  of  the 
people  were  ground  down  by  taxes  on  the  necessities  of  life.  Every 
school  boy  knows  the  attitude  taken  by  the  people  at  the  time  of  the 
"  Boston  Tea  Party "  and  Shay's  Rebellion ;  and,  in  speaking  of 
the  internal  revenue  taxes  of  the  federal  government  in  those  days, 
one  member  of  Congress  said :  "  The  time  will  come  when  the  poor 
man  will  not  be  able  to  wash  his  shirt  without  paying  a  tax." 
That  is  almost  a  reality  today. 

When  the  low-priced,  quantity-produced  automobile  made  it  pos- 
sible, however,  for  almost  every  farmer  and  every  workman  in  the 
United  States  to  own  a  car,  the  people  as  a  whole  desired  good 
roads,  regardless  of  the  cost,  and  as  the  gasoline  tax  was  to  be  used 
for  that  purpose  and  seemed  to  offer  the  best  and  quickest  means 
of  securing  good  roads,  they  forgot,  for  the  time  being,  their  an- 
tipathy to  such  a  tax  and  were  willing  to  pay  it  to  get  what  they 
wanted.  They  had  not  been  bothered  much  by  such  taxes,  the 
federal  government  having  largely  confined  itself,  to  import  duties 
and  to  taxes  on  liquor  and  tobacco,  both  luxuries  of  questioned 
benefit,  with  a  few  exceptions  in  times  of  war,  and  the  states 
having  paid  little  or  no  attention  to  the  matter. 

The  attitude  of  the  oil  industry  was  much  the  same.  They  also 
wanted  good  roads  so  that  they  could  increase  their  sales  of  petro- 
leum products,  and  while  they  considered  that  it  was  unfair  for  the 
states  to  force  them  to  collect  the  tax,  without  compensation  for 
the  service  and  for  the  losses  involved,  they  reasoned  that  the  tax 
would  be  of  benefit  to  them,  inasmuch  as  the  construction  of  good 
roads  would  increase  their  sales ;  so,  from  a  more  or  less  selfish 
standpoint  the  same  as  automobile  owners,  little  protest  was  made 
or  effort  put  forth  to  call  attention  to  the  abuses  inherent  in  the 
payment  and  collection  of  such  a  tax. 

Due  to  this  attitude  of  the  automobile  owners  and  of  the  oil 
industry,  the  gasoline  tax  was  an  immediate  success.  It  cost  the 
state  little  to  collect,  in  comparison  with  other  taxes,  and  the  yield 
was  increasingly  large  and  beyond  expectation,  because  paid  will- 
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ingly.  The  rate  was  not  high  enough  to  render  evasion  profitable. 
The  tax  became  general  in  spite  of  the  fact  that  the  tax  was  un- 
reasonable and  discriminatory  as  compared  with  all  previously 
accepted  and  then  existing  standards  of  taxation. 

The  result  has  been  a  revival  of  all  the  abuses  of  indirect  taxa- 
tion, together  with  some  new  ones,  justifying  the  fear  which  the 
people  have  always  had  of  such  taxes.  Instead  of  making  a  capital 
contribution  for  a  few  years,  in  the  nature  of  a  capital  investment, 
to  pay  for  the  construction  of  good  roads,  and  thereafter  paying  a 
reasonable  tax  for  the  purposes  of  maintaining  those  roads,  the 
rate  has  been  steadily  increased  until  in  most  places  it  amounts  to 
more  than  the  selling  price  of  the  gasoline  at  the  refinery.  This 
invites  both  evasion  of  payment  and  diversion  of  the  funds,  making 
inapplicable  exemptions  granted  for  non-highway  use  when  the 
proceeds  were  to  be  used  only  for  highway  purposes,  raising  serious 
constitutional  questions  as  to  the  payment  and  collection  of  the  tax, 
and  causing  the  people  to  awaken  to  the  fact  that  they  have  per- 
mitted, without  serious  opposition,  another  "old  man  of  the  sea" 
tax  to  get  a  strangle-hold  on  them  zvhich  can  only  be  broken  by 
concerted  action.  It  might  be  advisable  to  do  away  with  some  of 
the  objectionable  features  of  the  tax  before  such  concerted  action 
starts,  as  once  this  happens  little  can  be  done  to  stop  it,  and  the 
public  is  becoming  more  "tax  conscious"  daily.  The  motorist 
majority  knows  now  that  their  "contented  cow"  complacency  has 
let  the  selfishly-inclined  minority  make  a  "goat"  of  them. 

Regarding  the  future  attitude  of  the  courts  as  to  the  validity  of 
the  gasoline  tax  under  present  conditions,  it  might  be  well  to  point 
out  that  the  validity  of  the  tax  has  been  upheld  so  far  upon  the 
assumption  that  the  proceeds  were  being  used  to  build  and  maintain 
highways,  and  that  the  levy  is  in  effect  a  tax  on  the  use  of  the 
highways.  As  long  as  all  the  revenue  is  being  used  to  build  and 
maintain  highways,  from  which  use  both  motor-vehicle  owners  and 
the  oil  industry  are  benefited,  there  is  little  chance  of  having  the 
courts  hold  that  the  excise  is  unreasonable,  discriminatory  or  pro- 
hibitive. These  are  about  the  only  grounds  on  which  it  could  be 
held  invalid,  at  least  as  to  the  owners  of  motor  vehicles,  since  it 
seems  not  to  have  been  thought  necessary  to  place  in  the  state 
constitutions  any  safeguards  in  reference  to  indirect  or  excise 
taxes,  as  was  done  in  the  case  of  property  taxes.  The  right  to  levy 
and  collect  excises  by  the  federal  government  was  limited  and  re- 
stricted in  certain  ways  by  its  constitution,  one  limitation  being  that 
such  taxes  should  be  uniform  throughout  the  United  States,  and  the 
very  fact  that  this  was  not  done  in  state  constitutions  is  indicative 
of  how  little  the  people  thought  at  the  time  those  constitutions  were 
adoped  that  such  safeguards  would  be  needed,  as  the  states  in  those 
days  derived  most  of  their  revenue  from  direct  or  property  taxes. 
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As  a  result  the  courts  have  held  that  constitutional  provis'ons  as  to 
equality,  uniformity  and  valuation  apply  only  to  property  taxes,  and 
that  the  collection  of  the  gasoline  tax  is  not  a  violation  of  the 
due-process  clause  of  the  Federal  Constitution  because  the  tax  is 
passed  on  and  paid  by  the  purchasers.  This,  by  the  way,  is  good 
in  theory,  but  as  a  matter  of  fact,  the  oil  industry  has  assumed  the 
major  tax  load  because  of  tax  evasion  and  falling  prices. 

The  controlling  facts  upon  which  the  leading  cases  upholding  the 
validity  of  the  law  were  decided  do  not  exist  now,  and  because  the 
courts  cannot  hold  the  law  invalid  under  constitutional  provisions 
as  to  equality,  uniformity  and  value,  it  does  not  follow  that  they 
cannot  hold  it  invalid  on  the  ground  that  it  is  unreasonable,  dis- 
criminatory, prohibitive  and  in  violation  of  the  due-process  clause 
of  the  Federal  Constitution.  When  an  excise  tax  on  a  gallon  of 
gasoline  retailing  for  about  ten  cents  is  as  much  as  a  12^  cents,  it 
should  not  be  difficult  for  any  court  to  find  that  it  is  unreasonable 
and  prohibitive,  regardless  of  how  used,  and  if  a  125%  tax  is  not 
unreasonable  and  prohibitive,  then  the  fundamentals  of  taxation,  as 
they  have  always  existed  in  this  country,  are  obsolete,  and  should 
be  abolished.  One  of  those  fundamentals,  as  stated  by  one  of  our 
best  known  writers  on  constitutional  law,  is  that  the  grant  of  author- 
ity to  impose  fees  for  the  purposes  of  revenue  does  not  warrant 
their  being  made  so  heavy  as  to  be  prohibitory,  thereby  defeating 
the  purpose,  where  the  business  or  occupation  is  a  useful  and  law- 
ful one.  Statistics  show  that  above  a  certain  point,  already  reached 
in  certain  localities,  the  returns  from  the  tax  are  less  than  under 
a  lower  rate,  indicating  also  conclusively  that  the  higher  rate  is 
prohibitory  and  tends  to  stifle  a  useful  and  lawful  business. 

In  the  next  place,  extremely  high  rates  have  resulted  in  evasion 
by  people  who  purchase  gasoline  for  non-highway  use  and  by  rack- 
eteers, resulting  in  serious  discrimination  of  two  kinds:  (1)  certain 
classes  use  the  highways  without  paying  any  tax  for  the  privilege 
of  doing  so,  and  (2)  gasoline  on  which  the  tax  has  not  been  paid 
is  sold  in  competition  with  gasoline  on  which  the  tax  has  been  paid, 
forcing  legitimate  dealers  to  absorb  part  of  the  tax,  instead  of  pass- 
ing it  on,  and  suffer  losses  by  reason  of  such  absorption  and  loss 
of  business,  in  violation  of  the  theory  upon  which  the  tax  was 
upheld;  that  is,  that  it  is  passed  on  and  is  in  effect  a  tax  upon  the 
use  of  the  highways,  and  that  by  reason  of  such  fact  it  is  not  un- 
reasonable or  the  taking  of  property  without  due  process  to  require 
the  dealers  to  withhold  the  tax,  which  is  paid  by  the  consumer  and 
not  by  them. 

On  the  assumption  that  the  proceeds  are  used  to  build  and  main- 
tain the  highway,  it  has  been  customary  to  provide  for  the  exemp- 
tion of  gasoline  purchased  for  non-highway  use.  It  is  obvious  of 
course  that  serious  discrimination  results  if  the  exemption  is  not 
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limited  strictly  to  non-highway  use,  or  if  the  proceeds  of  the  tax 
are  diverted  to  non-highway  uses.  Again,  statistics  show  that  the 
exemption  has  not  heen  strictly  limited  to  non-highway  use,  but  that 
evasion  under  the  guise  of  exemption  exists,  and  that  it  increases  as 
the  rate  is  raised.  When  the  proceeds  are  diverted  to  non-highway 
uses,  the  reason  for  exemptions  disappears,  the  tax  is  on  the  com- 
modity or  at  least  on  its  use,  regardless  of  the  purpose  for  which 
used,  and  grave  discrimination  results  when  one  user  is  compelled 
to  pay  a  heavy  tax  while  another  pays  nothing. 

Evasion  and  diversion  raise  two  serious  constitutional  questions 
in  regard  to  the  method  of  collection.  Theoretically  the  collection 
is  supposed  to  be  made,  without  loss  or  the  payment  of  any  tax,  but 
for  a  particular  purpose,  from  which  the  collector  derives  an  in- 
direct benefit.  This  is  not  done  where  the  importation,  production 
or  receipts  are  taxed  instead  of  the  sale,  without  permitting  an 
allowance  for  evaporation,  spillage  and  other  losses  prior  to  sale. 
It  has  been  estimated  that  losses  from  unavoidable  evaporation  and 
spillage  alone  dependent  upon  several  factors  run  as  high  as  3^%. 
When  no  allowance  is  made  for  such  losses  the  person  collecting 
the  tax  is  not  only  doing  the  work  for  nothing,  but  is  paying  out 
of  his  own  pocket  tax  on  gasoline  which  not  only  is  not  used  on 
the  highways  but  is  not  used  at  all. 

In  addition,  when  by  reason  of  evasion,  gasoline  on  which  the 
tax  has  not  been  paid  is  sold  in  competition  with  that  on  which  it 
has  been  paid,  legitimate  dealers  either  suffer  loss  of  business  or 
have  to  absorb  all  or  a  part  of  the  tax,  or  both,  a  direct  loss  is  the 
result.  When,  on  top  of  this,  they  are  forced  to  collect  the  tax  for 
nothing,  the  proceeds  of  which  are  being  diverted  to  non-highway 
uses,  every  reason  exists  to  believe  their  property  and  services  are 
being  taken  for  public  use  without  just  compensation,  in  direct 
violation  of  the  Fourteenth  Amendment. 

Furthermore,  when  the  proceeds  of  the  tax  are  diverted  to  non- 
highway  use,  the  tax  becomes  a  levy  upon  the  commodity  itself  in- 
stead of  for  the  use  of  the  highway.  If  a  high  rate  has  been  justi- 
fied in  the  past  because  both  automobile  owners  and  the  people  who 
deal  in  gasoline  derive  special  benefits  from  the  construction  and 
maintenance  of  good  roads,  and  it  has  been  necessary  to  build  a 
highway  system,  no  such  justification  exists  when  the  proceeds  are 
not  used  for  such  purposes.  The  tax,  under  such  circumstances,  is 
the  same,  in  the  exceptionally  high  tax  areas,  as  a  tax  of  $6.25  on 
a  $5.00  pair  of  shoes,  and  it  should  not  be  difficult  for  any  court  to 
hold  that  such  a  tax  is  unreasonable  and  prohibitory. 

Under  such  circumstances  and  facts  an  entirely  different  case  is 
presented  from  the  ones  the  courts  have  so  far  considered.  If  our 
constitutional  provisions  are  to  continue  to  receive  anything  like  the 
construction  which  they  have  in  the  past,  it  is  inconceivable  that 
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such  abuse  of  and  discrimination  against  one  commodity,  and  the 
people  who  use  and  the  people  who  deal  in  that  commodity  will 
much  longer  be  tolerated  by  the  courts.  The  history  of  indirect 
taxation  is  merely  repeating  itself,  justifying  the  fear  people  have 
inherited  of  such  a  tax,  but  as  such  taxes  have  only  flourished  in 
the  past  under  autocracies,  it  is  not  likely  that  the  people  of  this 
country  will  long  tolerate  abuses  in  connection  with  something  they 
have  long  looked  upon  with  disfavor,  and  the  temper  of  the  people, 
as  it  was  in  the  case  of  prohibition,  can  be  discerned  if  one  will 
only  note  the  drift  of  referendums  and  other  elections  where  the 
people  are  beginning  to  register  their  feelings  on  the  subject. 
(Good  Roads  news  item.) 

In  conclusion,  my  recommendation  is  that  the  matter  be  referred 
to  a  proper  committee  of  this  Association  with  instructions  to  co- 
operate in  the  preparation  of  the  draft  of  a  gasoline  tax  act,  with 
teeth  enough  to  prevent  evasion,  uniform  in  its  provisions  and 
designed  to  permit  the  greatest  cooperation  between  the  states,  yet 
flexible  enough  to  permit  necessary  changes  in  adapting  it  to  dif- 
ferent constitutional  provisions.  That  every  effort  then  be  made  to 
get  the  states  to  adopt  such  a  law.  This  might  be  done  by  recom- 
mending, by  resolution  or  otherwise,  that  the  proper  authorities  of 
each  state  appoint  a  committee  to  study  the  future  needs  of  that 
particular  state,  based  upon  the  past  and  present  operation  of  its 
gasoline-tax  act,  with  the  view  of  adopting  a  uniform  law  so  that 
the  rate  can  be  reduced  to  a  point  that  will  not  be  out  of  line  with 
the  ability  of  the  consumer  to  pay,  and  of  the  industry  to  stand. 

The  tax  was  first  adopted  by  the  states  and  has  been  carried  so 
far  by  them  that  it  appears  to  me  that  equity  demands  that  the 
federal  government,  although  in  dire  need  of  the  funds,  look  to 
some  new  source  and  not  to  tax  gasoline  except  as  part  of  a  gen- 
eral sales  tax  program ;  and  I  recommend  that  this  conference  go 
on  record  to  that  effect. 

Chairman  Edmonds  :  We  have  had  four  interesting  and  schol- 
arly papers.  The  subjects  are  open  for  discussion,  as  the  discus- 
sion is  placed  at  the  conclusion  of  the  session.  Any  questions  or 
discussion  ? 

G.  A.  Critchlow  (Utah)  :  The  last  paper  raises  a  question  which 
has  troubled  me  for  a  long  time,  and  that  is,  why  should  any  tax, 
any  levy  be  consecrated  to  a  particular  use.  So  far  as  I  know, 
the  gasoline  tax  is  the  only  tax  which  is  devoted  to  the  benefit  of 
the  purchaser  or  the  consumer  or  producer  of  the  commodity  taxed. 
I  have  never  been  able  to  figure  out  why,  of  all  the  taxes,  that  is 
the  one  which  is  consecrated  to  road  purposes.  Disregarding  all 
the  legal  points,  the  paper  read  by  Mr.  Barker  does  not  satisfy  my 
mind  that  there  is  a  logical  sound. reason  why  they  feel  the  taxes 
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should  be  so  segregated  as  to  be  immune  from  the  exigencies  of 
governmental  demands  that  all  other  taxes  are  subject  to.  If  there 
is  any  logical  or  reasonable  explanation  for  limiting  the  use  of 
gasoline  to  construction  and  maintenance  of  roads,  I  certainly  hope 
to  hear  something  on  that  subject  this  evening;  and  the  same  would 
be  true  with  other  taxes.  I  have  never  heard  anyone  contending 
that  the  proceeds  of  the  cigarette  tax  should  be  devoted  to  the 
benefit  of  cigarette  smokers  or  the  tobacco  producers,  nor  any  other 
tax  that  I  have  in  mind.  If  there  is  any  reason  for  that  favoritism, 
let  us  say,  for  the  gasoline  tax,  I  certainly  would  like  to  hear  of  it. 

Carl  Barker  :  Mr.  President,  the  gentleman  raises  a  question, 
and  I  take  it  the  answer  to  this  question  is,  what  is  equity?  It  is 
not  equitable,  as  I  view  it,  to  tax  a  cigarette  smoker  to  send  a  non- 
cigarette  smoker's  child  to  school.  While  it  may  be  equitable  to 
tax  motorists  who  follow  the  road,  it  is  not  equitable  to  tax  motor- 
ists alone  to  build  insane  asylums  or  sea  walls,  etc. 

Ernest  R.  Hall  (x\rizona)  :  I  prepared  a  draft  of  the  first 
gasoline-tax  law.  I  went  on  the  theory  that  as  long  as  the  pro- 
ceeds were  used  for  road  purposes,  it  was  not  a  tax ;  in  other  words, 
a  motorist  was  merely  paying  his  overhead  every  time  he  bought 
gas,  instead  of  paying  it  to  the  garage  man  at  stated  periods;  and 
as  long  as  every  dollr  of  that  was  used  for  road  purposes  it  was 
really  not  a  tax  and  would  not  be  considered  a  tax,  because  the 
man  who  paid  the  exaction  was  getting  the  benefit  of  that  tax,  and 
therefore  it  would  not  be  a  tax.  But,  the  minute  you  divert  that 
for  other  purposes  it  does  become  a  tax,  and  I  think  it  is  wrong 
to  divert  it  for  any  other  purposes  except  the  roads.  In  that  case 
the  man  who  pays  it  does  not  derive  the  benefit. 

I  would  like  to  know  if  any  of  the  states  have  taken  any  steps 
towards  taxing  the  fuel  used  by  the  trucks  which  are  now  using 
Diesel  engines,  that  are  not  using  gasoline  but  are  using  crude  oils, 
which  are  not  called  motor  fuels;  and  I  am  wondering  what  the 
result  will  be  on  the  gasoline  tax  if  the  majority  of  trucks  use 
Diesel  engines  and  use  no  gasoline.  I  understand  Mr.  Ford  is 
coming  out  with  a  Diesel  truck  the  first  of  the  year. 

Chairman  Edmonds  :  Any  further  discussion  or  question  ? 

Philip  Zoercher  (Indiana)  :  In  the  state  of  Indiana  when  the 
state  levied  that  gasolnie  tax  for  road  purposes,  the  constitutionality 
was  tested,  and  the  supreme  court  held  in  our  state  that  as  long  as 
the  proceeds  were  used  for  road  purposes  it  would  be  constitutional. 

Ray  L.  Riley  (California)  :  It  seems  to  me  we  overlook  the 
chief  factor  in  the  gasoline  tax.  Xo  one  would  argue  seriously 
for  a  moment  that  any  product  ought  to  be  taxed  100  per  cent  of 
its  value  for  ordinary  tax.     The  fact  that  we  consent  to  it  is  be- 
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cause  it  buys  something  that  we  think  we  want  definitely  in  the 
way  of  highways,  and  that  is  why  it  is  dedicated  to  highway  use. 
If  it  were  to  be  diverted  and  used  generally  as  a  tax  measure  for 
general  purposes,  no  one,  I  think,  would  seriously  consider  a  tax 
of  that  character  on  a  product  such  as  gasoline.  We  stand  for  the 
tax  on  the  theory  that  it  is  buying  something  we  need  and  must 
have  and  for  which  we  must  pay  the  price,  and  that  is  highways. 
Who  would  seriously  consider  a  sales  tax  of  100  per  cent  upon  any 
other  ordinary  commodity  in  use  by  the  people  of  this  country? 
That  is  the  question  at  issue,  it  seems  to  me,  entirely,  when  you  talk 
about  diverting  it  and  using  it  for  other  purposes.  I  think  it  is  a 
very  valid  criticism  that  the  tax  is  entirely  out  of  line  with  an 
ordinary  tax  when  diverted. 

A  gentleman  just  remarked  that  cigarettes  were  taxed  100  per 
cent.  That  is  purely  a  luxury  tax,  and  the  government  imposes  it 
upon  the  theory  of  a  luxury  tax. 

Royal  B.  Gushing  (Illinois)  :  In  Illinois  we  have  the  uniform- 
ity clause  in  the  state  constitution,  and  we  have  had  the  gasoline 
tax  tested  and  sustained  as  a  license  tax;  and  recently  we  have  had 
legislation  appropriating  the  proceeds  of  that  tax  to  a  large  extent 
for  other  purposes,  especially  for  relief;  and  a  suit  has  been  brought 
to  test  that  diversion  of  the  proceeds  of  the  fund.  I  think  in  San- 
gamon County  I  am  right  in  saying  that  the  court  held  that  it  was 
a  proper  diversion,  but  that  is  pending  in  the  supreme  court.  It  is 
a  very  interesting  question  to  me.  I  have  not  seen  much  publicity 
given  to  it,  but  I  feel  myself  that  in  a  state  where  they  have  uni- 
formity provided  by  the  constitution  that  this  is  an  improper  diver- 
sion of  the  funds,  and  we  are  liable  to  have  that  result  in  the  final 
decision  of  the  courts. 

Chairman  Edmonds:  Any  further  debate  or  question? 

Leon  D.  Metzger  (Pennsylvania)  :  In  line  with  the  gentlemen's 
questions,  I  wonder  if  it  would  be  too  much  to  have  a  committee 
appointed  by  this  Association  to  try  to  work  out  a  more  or  less 
uniform  definition  of  liquid  fuels.  We  have  had  a  very  difficult 
time  in  Pennsylvania  in  determining  just  what  is  a  liquid  fuel, 
usable  by  commercial  vehicles.  We  get  into  a  situation  where  prob- 
ably kerosene  instead  of  gas  is  used  in  some  types  of  vehicles. 
Kerosene  can  be  used  in  some  types  and  ordinary  fuel  used  in  other 
types,  and  we  have  attempted  to  revise  our  definition,  but  we  have 
been  afraid,  naturally,  that  something  might  escape,  and  each  time 
we  have  given  up  the  attempt  to  go  through  with  it.  We  found 
after  calling  in  the  chemists  that  they  make  it  sound  so  complicated 
that  we  have  been  afraid  to  put  it  in  the  scientist's  terms.  If  we 
could  get  it  in  the  ordinary  terms  of  the  tax  administrator  so  that 
the  public  would  understand  the  oil  industry,  it  might  be  helpful. 
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It  seems  to  me  in  the  further  development  of  science  we  are 
going  to  run  into  a  class  of  engines  that  burn  anything;  and  we  do 
not  tax  kerosene. 

Chairman  Edmonds:  The  Association  has  a  committee  on  the 
taxation  of  motor-vehicle  transportation  which  is  broad  enough,  I 
think,  Mr.  Metzger,  to  cover  your  question.  That  committee  will 
present  its  preliminary  report  on  Thursday,  but  it  expects  to  be 
continued  for  another  year  at  its  work. 

I  would  suggest  that  you  put  in  a  resolution  asking  that  com- 
mittee, in  its  report,  to  consider  the  question  of  giving  a  legal 
definition  of  liquid  fuels. 

Henry  F.  Long  :  You  are  the  chairman  of  a  committee  that  has 
already  considered  the  definition  of  liquid  fuels.  Mr.  Seth  Cole  of 
New  York  and  myself  and  one  other,  designated  by  you,  have  been 
struggling  with  what  is  liquid  fuel  for  some  time,  so  we  do  not 
need  any  committee. 

Moreover,  the  gasoline  industry,  for  a  substantial  period  of  two 
or  three  years,  has  been  trying  to  adopt  a  uniform  gasoline  tax  law 
on  the  use  and  definition  of  liquid  fuel;  and  it  happened  I  was  a 
member  of  the  committee  of  the  North  American  Gasoline  Tax 
Conference,  to  work  with  the  industry  to  evolve  a  uniform  gasoline- 
tax  law,  and  we  had  several  meetings,  and  one  of  the  things  that 
rather  interested  me,  in  view  of  Mr.  Barker's  address,  was  the  fact 
that  there  was  almost  100  per  cent  perfection  in  the  gasoline  in- 
dustry itself  in  not  being  able  to  get  together.  The  result  is  that 
the  gasoline  industry  itself  has  been  unable  to  be  of  assistance  to  us 
in  tax  administration,  but  there  has  been  a  tremendous  amount  of 
preliminary  work  done  by  the  gasoline  industry  in  respect  to  what 
is,  or  should  be,  a  model  gasoline-tax  law. 

Of  course,  there  are  three  major  features:  First,  the  rate;  second, 
the  definition  of  what  is  to  be  included;  and  then  there  are  certain 
things  as  to  ofifsets,  and  the  details,  over  which  the  gasoline  industry 
is  more  or  less  split. 

Of  course,  the  situation  with  respect  to  Diesel  engines  has  also 
been  carefully  considered,  and  that  has  been  given  special  attention 
by  the  last  conference  of  the  North  American  Gasoline  Tax  x\sso- 
ciation. 

One  of  the  interesting  things  from  my  point  of  view  is  the  indi- 
cation of  how  something  catches  the  public  mind.  Some  one  says 
gasoline  should  be  used  for  road  purposes  only.  What  are  road 
purposes?  First,  it  may  be  the  construction  of  highways.  In  the 
construction  of  highways,  don't  you  have  to  take  land,  condemn 
land  or  buy  land  from  somebody  that  owns  it?  Don't  you  always 
have  to  develop  approaches,  perhaps,  to  highways?  And  don't  you 
have  street  lighting  for  highways,  and  possibly  don't  you  have  to 
have  patrolling  for  highways,  and  perhaps  police  service,  and  per- 
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haps  traffic  signals,  and  perhaps  some  other  things  hke  gutters  and 
even  sidewalks? 

Xow,  how  far  are  you  going  to  say  that  gasoline  money  shall 
not  be  used  in  respect  to  road  construction,  unless  you  first  have  a 
definition  of  what  is  highway  outlay?  In  respect  to  highway  outlay 
you  have  two  things.  For  instance,  you  have  capital  outlays,  as  all 
of  you  know  who  are  accustomed  to  municipal  accounting,  which 
means  a  definite  thing,  and  then  you  have  maintenance  outlay, 
which  in  respect  to  municipal  accounting  means  another  thing. 

So,  when  you  speak  of  highway  purposes  you  don't  really  mean 
exactly  what  you  say.  When  you  say  diversion  you  overlook  the 
fact  that  most  of  our  governmental  units  are  coming  to  the  point 
where  they  are  using  budget  control ;  and  last  night  a  group  gath- 
ered around  here  somewhere  to  speak  about  budget  control. 

Under  budget  control  you  set  up  the  total  amount  of  money  that 
you  are  going  to  expend  for  governmental  purposes,  and  those 
governmental  purposes  are  going  to  be  determined  by  whoever  is  in 
a  position  to  vote  for  the  activities  which  they  think  the  govern- 
ment ought  to  perform.  One  is  roads,  one  is  education;  and  one 
they  have  to  provide  for  is  interest  and  debt  retirement.  Interest 
and  debt  retirement  bring  in  another  aspect  of  roads,  because  in 
most  states  there  is  the  requirement  of  borrowing  sufficient  money 
in  order  to  have  the  outlay.  People  are  not  satisfied  with  a  mile 
of  road;  they  want  fifty  or  one  hundred  miles  of  improved  high- 
way at  once;  and  not  being  able  to  pay  for  that  out  of  the  gasoline 
money,  they  are  obliged  to  borrow. 

And  how  do  they  borrow?  They  do  not  borrow  on  the  credit  of 
the  gasoline  tax  to  be  received ;  they  do  not  borrow  on  the  prospect 
of  what  is  coming  from  gasoline  taxes;  they  borrow  on  property 
values,  represented  in  large  part  by  what  has  been  defined  as  the 
property  tax,  which  somebody  said  was  broken  down  and  was  going 
to  continue  to  be  broken  down,  like  the  "  one  boss  shay  " — which, 
incidentally,  I  do  not  agree  with ;  but,  in  any  event,  you  can  borrow 
on  property  values. 

Are  you  going  to  say  when  you  divert  money  from  gasoline  taxes 
to  pay  interest  on  debts,  for  money  borrowed  to  construct  highways, 
that  you  have  a  diversion?  After  all  is  said  and  done,  you  have  a 
total  cost;  and  there  are  three  features.  Your  road  requirements, 
your  needs  for  current  maintenance  and  your  need  for  capital  out- 
lay cover  all  the  things  the  government  does. 

What  particular  difference  does  it  make,  as  you  get  that  sum 
total  all  added  up,  as  to  where  the  money  comes  from?  It  cannot, 
come  from  property,  as  property  itself  has  to  come  from  people 
using  property  in  a  profitable  way.  After  all  is  said  and  done,  all 
the  property  in  the  world  —  and  that  includes  gasoline  —  has  no 
capacity  itself  to  continue  governmental  activities.  It  all  rests  with 
the  people. 
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Now,  having  in  mind  that  we  set  up  a  budget,  how  ridiculous  it 
is  to  say  that  some  particular  source  of  revenue,  from  some  par- 
ticular group  of  people,  shall  be  used  for  some  specific  thing,  and 
yet  not  define  what  that  specific  thing  is. 

We  have  been  told  that  there  is  an  enormous  amount  of  money 
being  spent  for  highways,  but  it  is  not  always  told  that  the  amount 
of  money  which  comes  from  gasoline  tax  is  a  comparatively  small 
part  of  the  money  actually  spent  on  highways;  and  it  is  not  always 
told  that  a  large  number  of  people  pay  gasoline  taxes,  over  and 
over  again,  and  use  roads  that  never  get  a  cent's  worth  of  the 
gasoline  money  expended. 

And,  anyone  knows  that  a  great  deal  of  property  development  has 
come  about  in  a  way  which  has  not  developed  the  property,  which 
money  in  large  part  has  been  spent  for  highway  improvement.  In 
our  state  we  have  some  forty  to  forty-five  millions  of  dollars  which 
we  spend  on  highways,  meaning  city  streets  and  town  roads  and 
main  state  thoroughfares,  and  of  that  total  amount  not  more  than 
twenty  millions  of  dollars  ever  comes  from  the  gasoline  money,  so 
that  other  property  has  contributed  more  than  the  gasoline  tax  has 
contributed,  and  in  addition  has  made  itself  weaker  by  lending  aid 
in  the  form  of  credit  in  order  to  borrow  money  to  build  those 
highways  all  at  once,  and  it  has  to  carry  in  addition  these  other 
roads. 

Now,  if  you  go  to  set  up  a  budget,  on  which  you  have  so  much 
revenue,  and  you  are  going  to  spend  so  much  for  highways,  edu- 
cation, etc.,  what  particular  difference  does  it  make  whether  you  say 
that  this  is  ear-marked  for  some  particular  purpose  or  not? 

To  my  way  of  thinking  Senator  Critchlow  is  correct,  and  it  is 
nothing  more  or  less  than  a  shibboleth  to  talk  about  the  use  of 
money  for  highways,  or  the  use  of  such  money  for  other  purposes 
as  a  diversion. 

In  Massachusetts,  for  example,  we  did  say  last  year  that  we  would 
divert  a  certain  amount  of  the  gasoline-tax  money  to  the  cities  and 
towns  to  relieve  them  of  additional  tax  burden.  As  a  matter  of 
fact,  the  money  which  was  given  to  them  did  not  begin  to  offset 
the  total  highway  appropriation  that  they  had  made. 

Therefore,  until  we  reach  the  point  where  the  gasoline  tax  is 
paying  for  our  123,000  miles  of  highway  in  the  country,  this  talk 
about  diversion  and  ear-marking  for  some  particular  purpose  is  not 
going  to  get  us  a  great  way,  unless  we  are  willing  to  say  that 
highways  mean  something  quite  distinct  from  our  ordinary  thought 
of  governmental  activity. 

Now,  the  real  reason  we  said  that  the  gasoline  money  was  to  be 

expended  on  highways  is  exactly  the  reason  that  you  are  getting  a 

lot  of  new  taxes  in  all  the  states  today.     The  people  wanted  to 

spend  more  money  and  they  wanted  to  get  money  from  the  tax- 

11 


162  NATIONAL  TAX  ASSOCIATION 

payers  in  a  way  the  least  painful,  and  therefore  they  said  they 
would  take  the  money  from  gasoline  and  spread  it  on  the  highways, 
and  it  has  become  a  permanent  fixture,  just  as  California  tells  us 
they  put  across  the  sales  tax  because  they  said  "  If  you  don't  do  it 
our  schools  will  be  closed."  Just  the  same  as  Arizona  and  some 
other  states  said,  "  We  want  this  tax  or  our  poor  will  suffer." 

It  is  nothing  more  or  less  than  pure  bunk,  and  it  is  a  selling  idea, 
and  I  hope  no  group  like  this  is  going  to  lend  its  weight  to  the 
short-sighted  policy  of  trying  to  fool  the  people.  The  people  want 
government,  they  want  things  in  educational  ways  and  highways, 
and  you  are  simply  going  to  weaken  the  ability  of  the  people  to  pay 
if  you  take  money  from  them  which  perhaps  they  are  not  capable 
of  paying,  on  the  thought  that  they  are  going  to  have  some  par- 
ticular benefit  for  the  money. 

Most  of  us  are  limited  in  our  income.  Does  it  make  any  partic- 
ular difference  how  that  money  is  taken  away  from  us?  If  we  are 
going  to  say,  "  Now,  we  will  take  $10  from  you  for  highways," 
does  that  not  make  us  $10  less  capable  of  contributing  to  the  cost 
of  government? 

Much  of  our  trouble  today  is  due  to  the  fact  that  we  bunkoed 
ourselves  into  the  thought  that  this  money  comes  from  gasoline,  or 
other  sources,  and  that  it  does  not  diminish  our  capacity  to  carry 
forward  other  governmental  activities.  It  is  just  the  reverse.  It 
has  created  an  additional  cost  of  government,  and  the  sooner  we 
come  to  the  thought,  as  Mr.  Critchlow  put  it,  the  better  off  we  will 
be,  namely,  that  our  governmental  cost  ought  to  be  just  so  much, 
and  there  should  not  be  any  ear-mark  on  the  money ;  and  let  us 
not  fool  ourselves  that  we  have  created  any  additional  capacity 
to  pay. 

Chairman  Edmonds:  Any  further  debate  or  questions? 

C.  M.  Zander  (Arizona)  :  I  noticed  quite  a  little  applause  to  the 
last  speaker,  and  I  will  join  in  that  applause,  because  the  gentleman 
is  a  very  fine-looking  gentleman  and  he  talks  better  than  he  looks, 
but  I  could  not  help,  Mr.  Chairman,  from  wondering,  if  his  argu- 
ment was  logical,  why  not  place  all  of  the  cost  of  government  on 
gasoline  and  let  it  go  at  that. 

Chairman  Edmonds  :  Any  further  comment  or  suggestion  or 
question  or  reply  or  retort  or  exchange?    Anything  further? 

(No  response) 

Chairman  Edmonds  :  The  session  tomorrow  morning  is  at  9 :  30. 
I  have  asked  Judge  Leser  of  Maryland  to  preside  for  the  session. 

For  the  session  tomorrow  afternoon  at  2:30  I  will  ask  Judge 
Zoercher  of  Indiana  to  preside. 

Any  further  matters  to  be  brought  before  the  meeting?  If  not, 
we  are  adjourned  until  Wednesday  morning  at  9:  30. 


FIFTH  SESSION 
Wednesday,  October  18,  1933,  9:30  A.  M. 

Chairman  Edmonds:  Gentlemen,  we  turn  to  the  program  of  the 
fifth  session  of  the  National  Tax  Conference.  Will  you  please  be 
in  order. 

Before  we  proceed  with  our  interesting  program,  which  has  been 
announced  for  the  day,  Mr.  Secretary,  are  there  any  general  matters 
to  which  attention  should  be  given  ? 

W.  G.  Query  :  I  have  certain  announcements  to  be  made  but, 
Mr.  Chairman,  I  doubt  whether  I  should  make  them  now,  unless  I 
can  make  them  again  later. 

Chairman  Edmonds  :  Suppose  you  do  so  now  and  again  later 
also.     Those  who  are  here  should  be  rewarded  for  being  here. 

W.  G.  Query  :  The  session  to  be  held  at  2 :  30  this  afternoon 
will  not  be  held  in  this  room;  it  will  be  held  in  the  main  dining 
room.  The  hotel  authorities  want  to  prepare  this  room  for  the 
dinner  session  this  evening,  and  they  have  to  have  it  just  as  soon 
as  we  leave  at  noon.  They  are  urging  us  to  have  you  make  reser- 
vations or  purchase  your  dinner  tickets,  so  that  they  may  know 
how  many  covers  to  place,  so  please  make  your  reservations  for  the 
banquet  as  you  leave  this  morning. 

Chairman  Edmonds:  Anything  further?  Any  general  business 
before  we  proceed  to  the  program? 

(No  response) 

Chairman  Edmonds:  It  is  with  very  great  pleasure  that  I  turn 
the  gavel  over  to  one  of  the  senior  delegates  at  these  conferences. 
Judge  Leser  has  a  particular  right,  I  think,  to  be  chairman  at  this 
gathering.  He  arrived  on  Monday  morning  and  announced  to  us 
that  he  was  celebrating  his  birthday.  Later  on  Mr.  Stone  of  Mis- 
sissippi arrived  and  announced  that  he  was  celebrating  his  birth- 
day. It  is,  therefore,  quite  clear  that  when  this  conference  was  set 
for  October  16th  it  was  in  honor  of  Judge  Leser  and  Mr.  Stone, 
and  under  those  circumstances  it  is  a  very  great  pleasure  to  turn 
the  gavel  over  to  Judge  Leser. 

Oscar  Leser  (Maryland),  presiding. 

(163) 
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Chairman  Leser  :  The  case  is  even  worse  than  has  been  men- 
tioned by  the  president,  because  I  learned  that  Mr.  Stone  has  not 
only  the  same  birthday,  but  we  were  both  born  on  the  same  da)'. 
That  makes  me,  in  a  sense,  his  twin,  and  as  I  am  already  a  twin,  it 
makes  me  a  triplet. 

Philip  Zoercher:  Is  it  seventy-three  or  sixty-three? 

Chairman  Leser:  Eighty-three! 

I  observe  here  with  great  pleasure  the  large  attendance  at  our 
meetings,  but  this  morning's  opening"  reminds  me  of  the  Shakes- 
pearian Society  that  was  founded  by  a  good  lady  in  one  of  the 
western  towns.  A  friend  asked  her  afterwards  how  it  was  succeed- 
ing. She  said,  "  It  has  succeeded  beyond  our  fondest  expectations ; 
we  have  collected  enough  money  from  fines  for  non-attendance  to 
buy  an  entire  set  of  Laura  Jean  Libbey's  Works." 

Now,  I  will  say  that  they  often  refer  to  us  as  experts.  It  seems 
to  me  that  any  man  who  knows  anything  about  taxation  is  sup- 
posed to  be  an  expert.  Probably  that  is  true  when  we  consider  the 
best  definition  I  have  heard  of  the  word,  and  that  is  a  man  who 
knows  more  and  more  about  less  and  less. 

Martin  Saxe  (New  York)  :  May  I  rise  to  a  point  of  order  to 
correct  you  on  that  quotation  ? 

Chairman  Leser:  Yes. 

Martin  Saxe  :  "  Less  and  lesser." 

Chairman  Leser:  Thank  you. 

In  the  excitement  of  being  held  up  as  a  birthday  boy,  I  had 
almost  forgotten  to  mention  the  best  reason  why  a  representative 
from  Maryland  ought  to  preside  at  this  meeting  today,  and  1  know 
my  good  friend  Mr.  Zoercher  of  Indiana  will  appreciate  it  most, 
and  that  is  that  the  state  of  Maryland  today  is  holding  its  state 
convention  at  which  it  will  unanimously  ratify  the  repeal  of  the 
Eighteenth  Amendment. 

To  get  down  to  business,  the  first  number  on  the  program  is  a 
paper  on  "  Recent  Important  Tax  Decisions  "  by  Mr.  Stanley  Mor- 
rison of  Stanford  University  Law  School. 

Stanley  Morrison  (California)  :  Perhaps  I  ought  to  start  a 
discussion  of  this  sort  with  a  word  partly  of  warning  and  partly 
of  apology,  because  any  attempt  to  reduce  to  the  length  of  one  of 
these  talks  a  survey  of  the  court  decisions  turned  out  by  our  tribu- 
nals in  the  course  of  a  year  is  a  big  job,  and  by  that  I  mean  big 
with  respect  to  the  volume  of  material  which  is  to  be  covered.  It 
is  so  large  that  the  problem  of  selection  and  elimination  becomes  a 
difficult  one. 

In  preparing  a  manuscript  I  tried  to  eliminate  everything  but  the 
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things  which  seemed  to  me  substant'ally  important,  and  even  at  that 
the  manuscript  got  out  of  hand,  and  as  a  result  1  am  going  to  have 
to  eliminate  at  least  a  good  deal  of  material  which  really  ought  to 
be  mentioned. 

As  a  matter  of  fact,  in  looking  over  the  cases  of  this  last  year, 
what  impressed  me  most  about  them  is  their  volume,  rather  than 
any  very  radical  changes  in  the  law  as  it  stood;  and  in  that  con- 
nection I  think  it  might  be  worth  while  to  take  just  a  moment  to 
indicate  to  you  the  way  the  volume  of  court  decisions  in  this  field 
has  been  growing  during  the  last  twenty-five  years. 

It  seems  to  me  that  it  is  a  pretty  striking  tribute  to  the  growing 
importance  of  the  subject  of  taxation.  I  am  going  to  take  for  that 
purpose  the  work  of  the  United  States  Supreme  Court,  as  illustrated 
by  the  cases  in  which  they  have  written  opinions. 

Going  back,  to  start  with,  to  the  1910  term  of  that  court,  nine 
per  cent  of  the  cases  in  which  they  wrote  opinions  had  to  do  with 
subjects  of  taxation.  Jumping  ten  years  to  the  1920  term,  the  per- 
centage rose  from  nine  to  fifteen  per  cent,  and  at  the  1932  term 
that  percentage  had  risen  to  thirty-one  per  cent;  and,  considering 
the  size  of  the  field  of  the  law,  when  the  United  States  Supreme 
Court  spends  thirty-one  per  cent  of  its  time  on  the  subject  of  taxa- 
tion, it  shows  that  from  the  legal  point  of  view  the  subject  has 
gotten  pretty  large. 

SOME  RECENT  DECISIONS  ON  THE 
LAW  OF  TAXATION 

STANLEY   MORRISON 
Stanford  University   Law  School 

Of  recent  years  the  pressure  of  increasing  taxation  has  been  a 
familiar  political  and  economic  phenomenon.  In  the  field  of  the 
law  the  changes  which  have  been  taking  place  have  been  corres- 
pondingly reflected,  until  today  the  subject  has  become  one  of  out- 
standing importance  to  the  legal  practitioner  as  well  as  to  the 
theorist.  This  development  is  illustrated  in  an  interesting  fashion 
in  the  work  of  the  Supreme  Court  of  the  United  States.  Going 
back  to  its  1910  term,  for  example,  of  all  cases  decided  in  which 
opinions  were  written,  approximately  9%  involved  questions  of 
taxation.  At  the  1920  term  about  157©  related  to  this  topic.  Within 
the  last  dozen  years  this  percentage  has  doubled,  and  during  the 
1932  term  31%  of  all  the  court's  opinions  involved  tax  problems. 

The  lower  federal  courts  and  the  state  courts  also  have  been  in- 
creasingly concerned  with  matters  of  taxation.  The  result  is  a 
welter  of  decisions  during  the  course  of  a  year.  To  review  these 
decisions  is  a  large  undertaking.  Obviously  it  is  impossible  in  a 
single  paper  to  mention  more  than  a  small  proportion  of  the  total. 
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All  that  can  be  done  is  to  select  a  few  which  appear  to  be  of  the 
greater  interest  or  importance.  Most  of  those  chosen  will  be  cases 
decided  by  the  United  States  Supreme  Court.  The  period  covered 
will  be,  in  general,  that  of  its  last  term,  beginning  October,  1932. 

In  surveying  the  output  of  the  courts  during  this  period,  one  is 
impressed  more  by  its  mass  than  by  novelty  or  unusual  change. 
There  is  nothing  comparable,  for  instance,  to  the  revolutionary 
developments  of  the  preceding  few  years,  with  respect  to  the  juris- 
diction of  the  states  to  tax  intangibles;  nor  comparable  to  the  de- 
velopment over  a  slightly  earlier  period  of  the  subject  of  consti- 
tutional limitations  upon  state  franchise  taxation.  Speaking  of 
jurisdiction,  however,  there  is  one  decision  which  calls  for  mention, 
and  it  will  afford  a  convenient  starting-point. 

Jurisdiction 

The  case  of  the  year  on  this  subject  is  Burnet  v.  Brooks.^  It  in- 
volved the  levy  of  a  federal  estate  tax  upon  the  succession  to  cer- 
tain property  of  an  intangible  nature  belonging  to  a  non-resident 
alien.  The  property  consisted  principally  of  securities,  including 
bonds  of  foreign  governments  and  corporations,  bonds  of  domestic 
corporations,  and  stock  in  a  foreign  corporation.  The  bonds  and 
stock  certificates  were  in  the  possession  of  agents  within  the  United 
States.  As  a  matter  of  statutory  construction  the  Supreme  Court 
held  that  the  property  was  "  situated  in  the  United  States  "  within 
the  language  of  the  Revenue  Act  and  hence  taxable  according  to 
its  terms."  The  question  then  arose  of  whether  the  tax  was  con- 
stitutional. It  is  apparent  that  the  only  basis  of  jurisdiction  lay 
in  the  physical  presence  of  the  securities  in  this  country,  plus,  in 
the  case  of  the  domestic  obligations,  the  local  domicile  of  the  debtor 
corporations.  It  is  also  apparent,  under  the  recent  and  familiar 
decisions  of  the  Supreme  Court  with  respect  to  state  taxation,-'' 
that  no  state  could  levy  an  inheritance  tax  upon  the  property.  For 
state  $)urposes  the  only  taxable  situs  would  be  at  the  domicile  of  the 
owner.  The  issue  is  whether  the  limitations  imposed  upon  the 
states  by  the  due-process  clause  of  the  Fourteenth  Amendment  apply 
also  to  the  federal  government,  under  the  due-process  clause  of  the 

1  288  U.  S.  378. 

2  Revenue  Act  of  1924,  Sec.  303. 

^Farmers  Loan  &  Trust  Co.  v.  Minnesota,  280  U.  S.  204  (1930)  ;  Bald- 
win V.  Missouri,  281  U.  S.  5S6  (1930);  Beidler  v.  South  Carolina  Tax 
Commission,  282  U.  S.  i  (1930)  ;  First  National  Bank  v.  Maine,  284  U.  S. 
312  (1932).  The  supreme  court  has  refused  to  review  on  certiorari  a 
decision  of  the  circuit  court  of  appeals,  to  the  effect  that  the  state  of  a 
debtor's  domicile  does  not  have  jurisdiction  to  levy  an  income  tax  on  inter- 
est paid  by  such  debtor  outside  the  state  to  non-resident  creditors.  Dom- 
enech  v.  United  Porto  Rican  Sugar  Co.,  62  F.  (2d)  552,  cert,  denied  289 
U.  S.  739    (1933). 
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Fifth  Amendment.  The  court  held  not.  This  result  was  fore- 
shadowed by  earlier  decisions,'*  but  these  antedated  the  late  cases  as 
to  state  taxation  and  were  decided  at  a  time  when  there  was  strong 
authority  to  support  even  a  state  tax  upon  the  property  in  question. 
Hence  prior  to  the  decision  now  under  discussion  it  has  been  re- 
guarded  as  doubtful  whether  a  federal  tax  would  be  deemed  con- 
stitutional under  such  circumstances  as  this.  Burnet  v.  Brooks  is 
important  in  removing  this  doubt  and  making  clear  that  the  juris- 
diction of  the  federal  government  to  tax  is  not  subject  to  the 
limitations  which  have  been  imposed  upon  the  states.  The  court 
approached  the  issue  from  the  point  of  view  of  international  law, 
and  pointed  out  that  so  far  as  international  relations  were  con- 
cerned, ample  justification  for  the  exercise  of  jurisdiction  was 
present.^ 

Classification  and  Uniformity 

Another  fundamental  constitutional  limitation  consists  in  the  re- 
quirement of  uniformity  of  taxation.  This  is  imposed  by  the  equal- 
protection  clause  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  as  well  as  by  specific  provisions  in  various  state  con- 
stitutions. On  this  topic  there  have  been  several  noteworthy  de- 
cisions. 

In  Williams  v.  City  of  Baltimore,'^'  the  United  States  Supreme 
Court  had  before  it  the  question  of  the  constitutionality  of  a  Mary- 
land statute  which  exempted  from  taxation  for  two  years  the  prop- 
erty of  a  specific  railroad  (the  Washington,  Baltimore  and  Annapolis 
Electric  Railroad  Co.).  The  case  came  up  from  the  federal  circuit 
court  of  appeals  which  had  held  the  statute  unconstitutional.'^ 
In  its  opinion  the  circuit  court  had  followed  the  routine  line  of 
argument  that  while  the  constitution  permits  the  classification  of 
property  for  the  purpose  of  taxation,  such  classification  must  be 
reasonable,  not  arbitrary,  and  all  persons  similarly  circumstanced 
must  be  treated  alike.  Here,  it  said,  there  was  no  classification,  but 
an  arbitrary  exemption  was  granted  to  a  single  taxpayer.  Even  the 
further  fact  that  the  favored  railroad  was  insolvent  was  not  re- 
garded as  sufficient  to  alleviate  the  difficulty,  since,  in  order  to  have 
a  proper  classification,  the  exemption  should  at  least  have  been  ex- 
tended to  other  insolvent  railroads.  This  holding  was  reversed  by 
the  Supreme  Court.  For  reasons  not  of  present  interest,  the  court 
did  not  consider  the  Federal   Constitution  at  all,   but  decided  the 

^{jutted  States  v.  Bennett,  232  U.  S.  299  (1914)  ;  DeGanay  v.  Lederer, 
2£o  U.  S.  376  (1919). 

•^  For  somewhat  contrasting  points  of  view  on  this  case,  see  Note  (1933) 
Z3  Columbia  Law  Rev.  925  and  Note  (1933)  42  Yale  L.  J.  1277. 

6289  u.  s.  36  (1933). 

■^61  F.  (2d)  374  (1932). 
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case  under  the  uniformity  clause  of  the  state  constitution.  There 
is  no  reason,  however,  to  believe  that  the  same  result  would  not 
have  been  reached  under  either  constitution.  Making  a  realistic 
approach  to  the  problem,  the  court  viewed  the  situation  not  as  a 
type,  but  in  the  light  of  its  factual  background.  The  exempted 
railroad  did  a  large  passenger  business,  supplying  the  only  rail  ser- 
vice between  Baltimore  and  Annapolis,  the  capital  of  the  state. 
Large  public  interests  were  involved  in  keeping  its  service  going. 
Circumstances  were  present  here  which  would  fairly  justify  the 
legislature  in  treating  this  as  a  special  case.  Formal  classification 
is  unnecessary  and  an  individual  exemption  is  not  arbitrary,  when 
from  the  point  of  view  of  the  public  interest  the  case  presents  an 
individual  problem.     To  quote  the  court : 

"  The  public  policy  that  made  it  wise  in  the  judgment  of  the 
legislature  to  help  this  particular  railroad  and  keep  its  business 
going  may  have  failed  altogether  in  respect  of  any  other  rail- 
road, solvent  or  insolvent.  Here  was  a  line  carrying  millions 
of  passengers,  and  supplying  the  only  railroad  service  between 
the  capital  of  the  state  and  its  most  populous  city.  The  rescue 
of  such  a  road  might  be  dictated  by  the  public  interest  when  a 
road  in  some  other  territory  might  wisely  be  abandoned  to  its 
fate."  8 

The  opinion,  written  by  iMr.  Justice  Cardozo,  is  worthy  of  more 
than  usual  notice  for  its  realistic  treatment  of  the  issues  and  for 
its  willingness  to  look  beyond  the  statement  of  abstract  rules  to 
consider  the  practical  workings  of  the  legislation  under  attack. 

This  unanimous  opinion  in  Williams  v.  Baltimore  may  be  con- 
trasted with  the  decision  of  the  majority  of  the  Supreme  Court  in 
another  case,  involving  the  troublesome  problem  of  excise  taxes  on 
chain  stores.  That  some  discrimination  against  such  stores  is  con- 
stitutional was  established  in  1931,  when  the  court  in  State  Board 
of  Tax  Commissioners  v.  Jackson  ^  upheld  by  a  five-to-four  vote 
an  Indiana  statute  which  imposed  a  license  fee  on  all  stores,  the 
amount  of  the  fee  being  graduated  according  to  the  number  oper- 
ated under  the  same  management  or  ownership  within  the  state. 
It  was  felt  that  the  difference  between  chain  stores  and  those  oper- 
ated as  individual  units  consisted  not  merely  in  ownership,  but  in 
organization,  management  and  type  of  business  transacted,  and  that 
these  dififerences  were  sufficient  to  constitute  a  reasonable  basis  of 
classification.  This  year,  in  Louis  K.  Liggett  Co.  v.  Lee,'^°  the 
court  had  to  determine  the   constitutionality   of   a   Florida   statute 

*  Supra,  note  6,  at  42-43. 
9283  U.  S.  527  (1931). 
10  288  U.  S.  517   (1933). 
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which  likewise  imposed  a  tax  on  stores  graduated  according  to  the 
number  operated.  So  far  as  the  general  principle  of  graduation 
was  concerned,  the  court  reaffirmed  the  holding  of  the  Jackson  case. 
But  the  Florida  statute  involved  an  important  additional  feature — 
the  amount  of  the  fee  per  unit  was  dependent,  not  merely  on  the 
number  of  stores  operated  within  the  state,  but  also  upon  whether 
these  were  located  exclusively  in  one  county  or  in  more  than  one 
county.  Where  all  the  stores  were  in  one  county,  the  tax  per  unit 
was  less  than  if  the  same  number  of  stores  were  located  in  several 
counties.  The  critical  question  was  whether  any  reasonable  basis 
for  classification  could  be  found  in  this  matter  of  county  location. 
By  a  six-to-three  vote  the  court  held  not.  The  majority  stated  that 
an  increase  in  the  levy  not  only  on  a  new  store  but  on  all  the  old 
stores,  consequent  upon  the  mere  physical  fact  that  the  new  one 
lay  a  few  feet  over  a  county  line,  found  no  foundation  in  reason 
or  in  any  fact  of  business  experience.  It  was  said  further  that  the 
adoption  of  a  county  line  could  have  no  reference  either  to  density 
of  population,  congregation  of  the  buying  public,  or  any  other 
factor  bearing  upon  the  choice  of  a  business  site. 

This  view  was  opposed  in  a  dissenting  opinion  by  Mr.  Justice 
Cardozo.  He  pointed  out  the  classification  used  by  the  Census 
Bureau,  according  to  which  chain  stores  are  divided  into  three 
groups :  local,  sectional  and  national.  He  then  stated  that  there 
was  a  definite  line  of  cleavage  between  local  chains  on  the  one 
hand  and  sectional  and  national  chains  on  the  other,  based  upon 
substantial  differences,  both  in  the  business  itself  and  in  its  effect 
upon  the  social  organism;  that  these  differences  afforded  a  reason- 
able basis  for  classification,  and  hence  that  the  legislature  was 
justified  in  drawing  a  line  between  local  chains  and  others.  But 
where  does  the  local  have  an  end  and  the  non-local  a  beginning? 
It  was  necessary  to  draw  the  line  somewhere,  and  in  drawing  it 
with  the  county,  the  legislature,  he  said,  acted  within  the  bounds 
of  reasonable  discretion.  In  this  connection  he  pointed  out  that  in 
Florida  the  county  is  the  distinctive  unit  of  government,  and  that 
the  boundaries  of  the  county  will  have  an  approximate  correspond- 
ence with  the  area  of  local  business.  When  a  chain  goes  beyond 
the  county,  beyond  the  traditional  boundaries  of  local  government, 
it  puts  the  locality  behind  it,  and  elects  to  play  for  larger  stakes. 
This  point  of  view  has  a  good  deal  of  plausibility,  and  it  is  evident 
that  the  merits  of  the  Liggett  case  leave  ample  room  for  debate. ^^ 

It  may  be  noticed  that  the  difference  in  the  results  reached  in  the 
Indiana  and  Florida  cases  was  due  to  the  votes  of  two  judges — Mr. 

^^  Comment  in  the  law  reviews  favors  the  dissenting  view.  See  Note 
(1933)  33  Coliunbia  Laiv  Rev.  754;  Note  (1933)  28  ///.  Law  Rev.  288; 
Note  (1933)  81  Univ.  of  Pa.- Latu  Rev.  S71  ;  Note  (1932)  46  Harv.  Law 
Rev.  155. 
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Chief  Justice  Hughes  and  Mr.  Justice  Roberts  (the  latter  of  whom 
wrote  the  majority  opinions  in  both  cases).  Of  the  other  seven 
judges,  four  voted  to  hold  both  statutes  unconstitutional,  while  the 
other  three  voted  in  each  instance  in  favor  of  constitutionality. 
Mention  should  also  be  made  of  the  elaborate  dissenting  opinion  of 
Mr.  Justice  Brandeis,  who  took  a  more  extreme  position  than  that 
of  Mr.  Justice  Cardozo.^-  He  stressed  the  social  and  economic 
purpose  of  the  statute,  which  presumably  was  intended  to  discour- 
age the  operation  of  the  large  corporate  chain  stores.  This  he 
thought  was  sufficient  to  justify  the  legislation.  In  this  connection 
he  reviewed  the  historical  development  of  big  corporations  in  the 
United  States  and  of  their  legal  position. 

As  illustrative  of  the  normal  freedom  which  the  legislatures 
possess  in  classifying  for  tax  purposes,  reference  may  be  made  to 
Broad  River  Power  Co.  v.  Qiiery.^^  A  South  Carolina  statute  im- 
posed an  excise  on  the  production  and  sale  of  electric  power.  Claim 
was  made  that  the  statute  denied  the  equal  protection  of  the  laws, 
contrary  to  the  Fourteenth  Amendment,  in  that  the  tax  was  laid 
upon  the  production  of  electricity  by  water  power  or  steam  power, 
while  generation  by  the  use  of  oil  or  internal  combustion  engines 
was  not  taxed.  But  the  Supreme  Court  had  no  difficulty  in  finding 
a  reasonable  basis  for  this  classification. 

Sometimes  the  state  legislatures  are  more  restricted  by  uniformity 
clauses  and  similar  provisions  in  state  constitutions  than  by  the 
Federal  Constitution.  This  is  illustrated  by  the  fate  of  graduated 
income-tax  laws,  which  often  have  been  overthrown  because  of 
local  constitutional  provisions.  The  prevailing  conflict  of  authority 
on  this  question  has  been  continued  during  the  past  year.  Income- 
tax  acts  have  been  held  unconstitutional  in  Illinois  and  Tennessee,^* 
but  upheld  as  constitutional  in  Missouri  and  Idaho. ^'' 

The  Taxation  of  Banks 

Of  recent  years  much  litigation  has  been  caused  by  the  attempts 
of  the  states  to  collect  taxes  from  national  banks — attempts  which 
so  frequently  have  run  afoul  of  Section  5219  of  the  Revised  Stat- 
utes of  the  United  States.^"  This  year  the  more  interesting  de- 
cisions have  been  concerned  not  so  much  with  the  application  of 

^-  For  a  statement  of  the  position  taken  by  Mr.  Justice  Brandeis  and 
comment  thereon,  see  Note   (1933)   28  ///.  Law  Rev.  2S8. 

13  288  U.  S.  178  (1933). 

"^^  Bachrach  v.  Nelson,  349  111.  579,  182  N.  E.  909  (1932);  Evans  v. 
McCabe,  164  Tenn.  672,  52  S.  W.  (2d)  159,  617  (1932).  See  Note  (1932) 
46  Harv.  Law  Rev.  339. 

"^^  Bacon  v.  Ranson,  56  S.  W.  (2d)  786  (193^)  ;  Diejendorf  v.  Gallet,  51 
Ida.  619,  10  Pac.   (2d)   307   (1932). 

16  12  U.  S.  C.  A.,  §  548  (1926). 
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that  section  as  with  collateral  questions  which  have  arisen  out  of 
the  invalidation  of  state  tax  legislation  because  of  conflict  therewith. 

In  Union  Bank  &■  Trust  Co.  v.  Phelps,^''  the  complaining  tax- 
payer was  a  state  bank  in  Alabama.  The  state  statutes  had  pro- 
vided for  the  levy  of  a  uniform  ad  valorem  tax  upon  the  shares  of 
all  banks,  both  state  and  national.  But  in  spite  of  the  statute,  the 
national  bank  shares  had  wholly  escaped,  for  the  reason  that  certain 
competing  moneyed  capital  was  exempt  from  ad  valorem  taxation 
under  the  Alabama  law.  Hence  it  had  been  held  that  under  Sec- 
tion 5219  no  such  taxes  could  be  collected  with  respect  to  the 
national  banks.  Shares  in  the  state  banks,  however,  continued  to 
be  taxed  in  accordance  with  the  statute,  and  it  was  contended  by 
such  banks  that  to  tax  their  shares,  while  national  bank  shares  were 
not  taxed,  was  a  denial  of  the  equal  protection  of  the  laws.  The 
court  rejected  this  contention,  holding  that  the  very  fact  that  the 
national  banks  are  a  federal  instrumentality  is  sufficient  to  justify 
placing  them  in  a  separate  class.  Nor  do  shares  of  national  and 
state  banks  become  essentially  the  same,  merely  because  the  state 
has  attempted  to  subject  them  to  like  treatment.  It  was  also  held 
not  to  be  a  denial  of  the  equal  protection  of  the  laws  to  tax  the 
state  bank  shares,  while  other  competing  capital,  such  as  the  prop- 
erty and  shares  of  building  and  loan  associations,  industrial  loan 
corporations,  industrial  banks,  mortgage  companies,  etc.,  was  ex- 
empted. 

In  First  National  Bank  v.  Louisiana  Tax  Commission,^^  argu- 
ments similar  to  those  just  discussed  were  again  presented,  but  this 
time  on  behalf  of  certain  national  banks.  The  latter  first  attempted 
to  evade  state  taxes  upon  their  shares  under  Section  5219  of  the 
Revised  Statutes,  but  this  attempt  failed  because,  although  other 
moneyed  capital  was  escaping  taxation,  wholly  or  in  part,  it  was 
not  definitely  proved  that  such  capital  was  actually  coming  into 
competition  with  the  business  of  the  national  banks.  The  point  is 
made  clear  that  in  order  to  escape  taxation  on  its  shares  it  is  not 
enough  for  a  national  bank  to  show  merely  that  it  is  authorized  to 
engage  in  some  line  of  business  carried  on  by  less  heavily  taxed 
non-banking  concerns;  strict  proof  is  necessary  that  the  moneys 
of  the  bank  are  in  fact  engaged  in  substantial  amount  in  such  a 
business.  Failing  to  escape  under  Section  5219,  the  Louisiana 
banks  then  invoked  the  Fourteenth  Amendment.  Their  argument 
was  that  the  state  w^as  violating  the  equal-protection  clause  in  tax- 
ing banks  more  heavily  than  loan  companies,  finance  and  securities 
companies,  pawnbrokers,  homestead  and  building  associations,  fed- 
eral joint  stock  land  banks,  life  insurance  companies,   real   estate 

"288  U.  S.  i8i  (1933).     . 
18 289  U.  S.  60  (IQ33). 
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mortgage  and  investment,  or  bond  and  investment  brokers.  As  in 
the  preceding  case,  this  argument  was  emphatically  rejected.  There 
is  a  fundamental  difference  between  banks,  which  make  loans  mainly 
from  money  of  depositors,  and  the  other  financial  institutions,  which 
make  loans  mainly  from  the  money  supplied  otherwise  than  by 
deposits. 

Another  attempt  by  a  national  bank  to  escape  state  taxation  on 
its  shares  failed  in  Hoenig  v.  Huntington  National  Bank}^  The 
bank  sought  relief  under  Section  5219,  because  building  and  loan 
associations,  and  mortgage  and  finance  companies,  were  more 
lightly  taxed.  The  circuit  court  of  appeals  denied  relief  because 
of  insufficient  proof  that  these  concerns  were  in  substantial  com- 
petition with  the  national  banks. 

Federal  and  State  Instrumentalities 

The  reason  why  national  banks  are  subjected  to  state  taxation 
only  so  far  as  Congress  permits  is  of  course  that  such  banks  are 
deemed  to  be  an  instrumentality  of  the  federal  government.  And 
as  the  result  of  an  implied  limitation  of  the  constitution,  federal 
instrumentalities  or  agencies  possess  an  immunity  from  state  taxa- 
tion. Conversely,  the  instrumentalities  of  the  states  enjoy  a  con- 
stitutional immunity  from  federal  taxation.  The  extent  of  these 
immunities  has  been  charted  by  the  Supreme  Court  in  an  extensive 
line  of  decisions,  dating  back  to  M'Culloch  v.  Maryland  ^o  in  1819. 
During  one  period  there  was  a  tendency  to  enforce  these  reciprocal 
exemptions  according  to  rigid  and  mechanical  standards,  with  little 
regard  to  the  actual  effect  that  might  be  produced  upon  the  gov- 
ernment whose  instrumentality  was  sought  to  be  taxed.  This  ten- 
dency reached  its  peak  in  such  decisions  as  Long  v.  Rockwood,-^ 
in  1928,  when  the  Supreme  Court  held  that  a  state  could  not  con- 
stitutionally tax  income  received  by  a  citizen  as  royalties  for  the 
use  of  patents  issued  to  him  by  the  United  States.  Within  the  last 
five  years,  however,  the  tide  has  been  turning  the  other  way.  The 
emphasis  now  is  being  placed  upon  the  conception  that  the  prin- 
ciple of  immunity  "  has  its  inherent  limitations."  --  Technical  in- 
terference by  one  government  with  the  other  is  not  enough,  but  the 
tax  will  be  judged  in  the  light  of  its  practical  effects.  Immunity 
will  not  exist  where  no  direct  burden  is  laid  upon  the  governmental 

1959  F.  (2d)  479  (1932)  ;  cert,  denied,  287  U.  S.  648  (1932). 

20  4  Wheat.  316  (1819). 

21  277  U.  S.  142  (1928). 

22  Hughes,  C.  J.,  in  Fox  Film  Corporation  v.  Doyal,  286  U.  S.  123  at 
128  (1932).  See  also  the  opinion  of  Mr.  Chief  Justice  Hughes  in  IVillcuts 
V.  Buiin,  282  U.  S.  216  (1931);  also  Educational  Films  Corporation  v. 
Ward,  282  U.  S.  379  (1931),  limiting  the  effect  of  Macallcn  Co.  \.^  Massa- 
chusetts.  279    U.    S.   620    (1929). 
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instrumentality  and  there  is  only  a  remote,  if  any,  influence  upon 
the  exercise  of  the  functions  of  government.  Thus  the  Supreme 
Court  at  its  1931  term  expressly  overruled  the  patent  case,  Long  v. 
Rockzvood,  just  four  years  after  it  had  been  decided. ^^ 

In  line  with  this  late  tendency  it  is  significant  that  of  four  cases 
before  the  court  during  the  1932  term  in  which  the  imposition  of  a 
tax  was  attacked  on  this  general  ground,  the  decision  in  each  in- 
stance denied  the  immunity  sought.  Two  of  these  cases  were  clear 
enough.  Broad  River  Power  Co.  v.  Query  ^^  (already  mentioned 
in  another  connection)  involved  a  state  excise  on  the  production 
and  sale  of  electric  power.  A  power  company  claimed  immunity 
upon  the  ground  that  it  was  generating  current  at  a  water-power 
plant  which  was  constructed  and  was  being  operated  pursuant  to  a 
license  granted  by  the  federal  power  commission  under  the  federal 
water-power  act  and  hence  the  tax  was  upon  a  federal  agency. 
The  argument  is  unsubstantial.  The  tax  is  not  upon  the  exertion 
of  and  cannot  be  said  to  burden  any  governmental  function. 

In  Board  of  Trustees  of  the  University  of  Illinois  v.  United 
States,-^  federal  customs  duties  had  been  exacted  upon  scientific 
apparatus  imported  by  a  state  university  for  use  in  one  of  its  edu- 
cational departments.  The  university  insisted  that  as  an  instru- 
mentality of  the  state,  and  discharging  a  governmental  function,  it 
was  entitled  to  import  the  articles  duty-free.  But  the  court  pointed 
out  that  the  levy  of  tariff  duties  by  Congress  is  attributable  not 
only  to  the  taxing  power  but  also  to  the  power  of  the  federal  gov- 
ernment to  regulate  foreign  commerce.  Whether  certain  specific 
duties  should  be  allocated  to  the  one  power  or  the  other  is  a  matter 
of  policy  which  it  is  not  the  function  of  the  judicial  department  to 
determine.  And  so  far  as  the  regulation  of  foreign  commerce  is 
concerned,  the  federal  power  is  complete  and  is  exercised  to  the 
exclusion  of  state  authority.  Thus  there  is  no  violation  of  the 
principle  of  immunity,  for  there  can  be  no  encroachment  on  the 
power  of  the  state  when  none  exists  with  respect  to  the  subject 
over  which  the  federal  power  has  been  exerted. 

The  two  remaining  decisions  were  both  concerned  with  mineral 
leases.  In  Burnet  v.  A.  T.  Jergins  Trust,^'^  the  city  of  Long  Beach, 
California,  had  acquired  certain  lands  in  connection  with  its  muni- 
cipal water  system.  Subsequently  oil  was  discovered  in  the  vicinity, 
and  the  taxpayer  in  question  obtained  from  the  city  an  oil  and  gas 
lease  of  the  lands.  The  agreement  stipulated  that  the  lessee  should 
receive  607^  of  the  proceeds  of  oil  and  gas  recovered  and  the  city 

-^  Fox  Film  Corporation  v.  Doyal,  supra,  note  22. 

-*  Supra,  note  13.  • 

25289  U.  S.  48  (1933)-     See  Note   (i933)   33  Columbia  Law  Rev.  913. 

26288  U.  S.  508  (1933). 
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407c.  The  issue  was  whether  the  income  derived  by  the  lessee  from 
the  lease  was  subject  to  federal  income  tax.  The  Supreme  Court 
held  that  it  was,  because  the  doctrine  of  implied  immunity  should 
be  given  a  practical  application  and  in  the  present  instance  the 
subject  of  the  tax  was  so  remote  from  any  governmental  function 
as  to  render  the  effect  of  the  exaction  inconsiderable  so  far  as  the 
activities  of  the  city  were  concerned. 

In  reaching  this  result  it  was  necessary  to  evade  the  authority  of 
two  earlier  decisions  with  respect  to  income  taxes  —  Gillespie  v. 
Oklahoma  ^^  and  Burnet  v.  Coronado  Oil  &  Gas  Co.-^  In  the 
Gillespie  case  it  had  been  held  that  net  income  derived  by  a  lessee 
from  sales  of  his  share  of  oil  and  gas  received  under  leases  of 
Indian  lands,  which  in  effect  constituted  him  an  instrumentality  of 
the  United  States  in  fulfilling  its  duties  to  the  Indians,  could  not 
be  subjected  to  state  income  taxation.  In  the  Coronado  case  the 
state  of  Oklahoma  had  leased  school  lands  to  a  private  company 
for  the  extraction  of  oil  and  gas,  and  it  was  held  that  profit  de- 
rived from  the  lease  by  the  lessee  was  immune  from  federal  income 
tax.  In  the  argument  of  the  Jergins  case  counsel  for  the  govern- 
ment sought  to  distinguish  this  latter  decision  on  the  ground  that 
the  leased  land  there  involved  had  been  dedicated  to  the  furtherance 
of  a  governmental  function,  whereas  the  Long  Beach  land,  being 
a  part  of  the  municipal  water  system,  was  devoted  to  a  function 
which  was  not  governmental.-^  The  Supreme  Court,  however, 
made  no  specific  mention  of  this  point  of  difference,  but  distin- 
guished both  the  Coronado  and  Gillespie  cases  on  the  ground  that 
in  both,  the  burden  upon  the  public  use  was  more  definite  and  direct 
than  in  the  present  case.  It  also  said  that  in  each  of  the  earlier 
cases  the  sovereign  had  been  acting  as  the  trustee  of  an  express 
trust  with  regard  to  the  lands  leased.  Without  making  a  detailed 
examination  of  the  facts  of  those  two  cases,  it  may  be  said  that 
the  talk  of  "  express  trust "  sounds  a  bit  artificial.  If  the  earlier 
decisions  rested  upon  substantial  grounds,  there  is  no  reason  why 
the  same  policy  should  not  control  in  the  Long  Beach  case  (unless 
for  the  reason  that  the  operation  of  municipal  waterworks  is  not 
a  strictly  governmental  function).  A  court  anxious  to  limit  but 
unwilling  to  overrule  a  past  decision,  can  always  find  grounds  for 
distinguishing  it;  and  when  such  a  decision  is  restricted  by  later 

27  257  U.  S.  501  (1922). 

28285  U.  S.  393  (1932). 

29  Citing  South  Carolina  v.  United  States,  199  U.  S.  437   (1905). 

In  this  case  it  was  held  that  federal  license  taxes  might  be  imposed  upon 
liciuor  dispensaries  operated  by  the  state  of  South  Carolina.  The  court 
took  the  view  that  the  exemption  of  state  agencies  and  instrumentalities 
from  national  taxation  should  be  limited  to  those  which  are  of  a  strictly 
governmental  character. 
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cases  to  its  precise  facts,  it  is  safe  to  say  that  as  an  embodiment 
of  legal  principle  its  vitality  is  feeble. 

The  same  difficulty  of  distinguishing  earlier  decisions  was  pre- 
sented in  the  other  mineral-lease  case  decided  by  the  Supreme 
Court  during  its  last  term — Indian  Territory  Illuminating  OH  Co. 
V.  Board  of  Equalization.^^  This  concerned  an  oil  and  gas  lease 
of  Indian  lands.  Crude  oil,  extracted  from  the  land  and  owned  by 
the  lessee,  was  held  in  storage  tanks.  The  question  was  whether 
this  oil  could  validly  be  subjected  to  state  ad  valorem  taxation.  In 
holding  the  tax  constitutional,  the  court  had  to  distinguish  Jaybird 
Mining  Co.  v.  Weir."^  There  an  ad  valoreni  tax  upon  ores  mined 
under  a  lease  of  Indian  land  was  held  to  be  invalid.  The  only 
distinction  in  fact  between  the  two  cases  was  that  in  the  Jaybird 
case  the  ore  was  still  on  the  leased  land  and  the  lessee's  portion 
had  not  yet  been  segregated  from  the  share  belonging  to  the  In- 
dians; whereas  in  the  Indian  Territory  Co.  case  the  Indians  had 
received  their  share  in  full  and  the  lessee's  oil  had  been  removed, 
commingled  with  other  oil  and  was  stored  in  the  lessee's  own  tanks. 
These  factual  differences  were  held  to  justify  a  different  result, 
but  again  one  may  suggest  that  if  the  court  had  felt  that  the  Jaybird 
decision  had  much  life  to  it,  it  would  have  regarded  such  differ- 
ences as  unsubstantial. 

Speaking  of  fine  distinctions,  it  is  of  interest  also  to  compare 
Indian  Territory  lUimiinating  Oil  Co.  v.  Board  of  Equalization 
with  the  earlier  case  of  Gillespie  v.  Oklahoma.  Both  involved  oil 
and  gas  leases  of  Indian  lands.  In  the  latter  it  was  held  that  a  state 
may  not  levy  an  income  tax  upon  the  net  income  derived  by  the 
lessee  from  the  sale  of  his  share  of  the  minerals  extracted.  In  the 
former  it  was  held  that  a  state  can  constitutionally  levy  a  property 
tax  upon  oil  extracted  from  the  leased  land  and  held  by  the  lessee. 
If  immunity  is  to  be  determined  in  accordance  with  realities  and 
with  a  view  to  the  actual  effect  of  the  tax  sought  to  be  imposed, 
this  comes  close  to  being  a  theoretical  distinction  without  a  prac- 
tical difference.  The  truth  is  that  Gillespie  v.  Oklahoma,  Burnet 
V.  Coronado  Oil  &  Gas  Co.,  and  Jaybird  Mining  Co.  v.  Weir,  in 
spite  of  their  recent  dates  (1922,  1932  and  1926  respectively),  are 
all  out  of  line  with  the  decisions  which  now  must  be  regarded  as 
dominant.  If  immunity  is  to  be  tested  by  the  practical  considera- 
tions which  the  court  has  been  stressing  the  last  few  years,  these 
cases  should  be  frankly  discredited.  In  this  connection  it  is  of 
interest  to  note  that  in  the  Coronado  case  in  1932,  a  dissenting 
minority  of  four  judges  urged  that  the  Gillespie  case  should  be 
definitely  overruled. ^- 

30  288  U.  S.  325  (1933). 

31  271  U.  S.  609  (1926).    • 

32  The  situation  in  the  Coronado  case  was  further  complicated  by  Group 
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Before  leaving  the  subject  of  immunity,  mention  should  also  be 
made  of  the  decision  of  the  Supreme  Court  of  California  in  People 
V.  Standard  Oil  Co.,^^  holding  that  the  state  could  collect  from  a 
distributor  of  gasoline  a  tax  based  upon  sales  to  the  army  post 
exchange  located  on  the  Presidio  Military  reservation  at  San  Fran- 
cisco.^'^  The  California  court  thought  that  the  case  was  distin- 
guishable from  Panhandle  Oil  Co.  v.  Mississippi,^^  wherein  the 
United  States  Supreme  Court  held  that  a  state  could  not  constitu- 
tionally impose  a  similar  tax  upon  sales  of  gasoline  to  the  United 
States  for  the  use  of  the  Coast  Guard  and  a  veterans'  hospital. 
It  was  felt  that  the  army  post  exchange  was  a  cooperative  organ- 
ization largely  engaged  in  business  of  a  private  nature  and  should 
not  be  regarded  as  one  of  those  agencies  through  which  the  federal 
government  directly  exercises  its  constitutional  or  sovereign  power. 

IXTERSTATE    COMMERCE 

Gasoline  taxes  were  also  the  subject  of  two  cases  in  the  United 
States  Supreme  Court  involving  the  question  of  state  interference 
with  interstate  commerce.  The  first  was  Nashville,  Chattanooga  & 
St.  Louis  Ry.  Co.  v.  IVallace.^^  The  situation  was  this :  An  inter- 
state railroad  purchases  large  quantities  of  gasoline  outside  the 
state  of  Tennessee  and  brings  the  same  into  that  state,  where  it  is 
placed  in  the  company's  own  storage  tanks.  The  gasoline  is  with- 
drawn from  storage  and  used  by  the  railroad  as  required  as  a 
source  of  motive  power  for  moving  its  interstate  trains  in  Ten- 
nessee and  other  states.  A  tax  at  the  rate  of  two  cents  per  gallon 
on  this  gasoline  was  levied  by  the  state,  under  a  statute  imposing 
a  privilege  tax  on  persons  carrying  on  the  business  of  selling  or 
storing  or  distributing  gasoline  within  the  state.  On  behalf  of  the 
railroad   it   was   contended   that   this   tax   was   an   unconstitutional 

-\o.  I  Oil  Corporation  v.  Bass,  283  U.  S.  279  (1931).  There  it  was  held 
that  federal  income  tax  could  be  imposed  upon  the  profits  derived  by  a 
lessee  of  school  lands  in  Texas  under  an  oil  and  gas  lease.  The  basis  of 
distinction  between  this  and  the  Coronado  case  was  that  according  to  the 
I'exas  law  the  so-called  "  lease  "'  was  actually  a  present  sale  of  the  minerals, 
whereas  under  the  Oklahoma  law  in  the  Coronado  case  a  true  lease  was 
involved.  The  majority  of  the  court  thought  that  this  feature  of  the  Texas 
law  was  sufficient  to  distinguish  the  Bass  case  from  the  Gillespie  case,  but 
that  the  Coronado  case  could  not  be  distinguished  from  the  Gillespie  case. 
The  minority  thought  that  the  difference  in  the  legal  nature  of  the  "  leases  " 
was  unimportant  and  that  the  Bass  case  had  in  effect  discredited  the 
Gillespie  decision. 

33  22  Pac.  (2d)   2   (1933). 

3*  Similar  sales  have  been  held  non-taxable  in  Maryland  on  the  ground 
that  the  statute  should  be  construed  to  exclude  them.  United  States  v. 
Cordy,  58  F.   (2d)    1013   (1932). 

3^277  U.  S.  218  (1928). 
36288  U.  S.  249  (1933). 
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burden  on  interstate  commerce,  for  two  reasons.  First,  because 
the  tax  was  imposed  on  the  gasoline  while  still  a  subject  of  inter- 
state commerce  in  the  course  of  transportation  from  points  of  origin 
outside  the  state  to  other  outside  points;  secondly,  because  the  tax 
was  in  effect  one  upon  the  use  of  the  gasoline  in  the  company's 
business  as  an  interstate  carrier.  The  court  sustained  the  tax  as 
against  both  lines  of  attack.  As  to  the  first  point,  it  stated  that  the 
gasoline,  upon  being  unloaded  and  stored,  ceased  to  be  a  subject  of 
transportation  in  interstate  commerce  and  lost  its  immunity  as  such 
from  state  taxation.  As  to  the  second  point,  the  tax  was  not  one 
imposed  upon  the  use  of  the  fuel  as  an  instrument  of  commerce, 
but  on  the  contrary  was  imposed  with  respect  to  the  storage  and 
withdrawal  from  storage  of  the  gasoline,  which  activit'es  were 
completely  accomplished  before  the  interstate  use  began.  Therefore 
the  burden  of  the  tax  was  too  indirect  and  remote  from  the  func- 
tion of  interstate  commerce  itself  to  transgress  constitutional  limi- 
tations. 

This  decision  recalls  the  one  handed  down  a  year  earlier  in 
Eastern  Air  Transport,  Inc.  v.  South  Carolina  Tax  Commission,^'' 
in  which  the  Supreme  Court  upheld  a  state  tax  on  the  sale  of  gaso- 
line as  applied  to  gasoline  purchased  within  the  state  for  use  in 
airplanes  engaged  in  interstate  transportation.  Both  decisions  are 
to  be  contrasted  with  Hclson  v.  Kentucky,^^  decided  in  1929. 
There  the  same  court  held  unconstitutional  a  state  statute  imposing 
a  tax  upon  the  use  of  gasoline,  in  so  far  as  it  affected  gasoline 
purchased  outside  the  state  for  use  within  the  state  as  fuel  upon  a 
ferry  boat  engaged  in  interstate  commerce.  Thus  a  distinction  lies 
between  an  excise  based  upon  sale  or  storage  or  zuithdrazval  from 
storage  on  the  one  hand  and  an  excise  based  upon  the  actual  use 
of  the  gasoline  in  an  interstate  vehicle  on  the  other. 

This  line  of  distinction  between  valid  and  invalid  gasoline  taxes 
is  drawn  even  more  finely  in  the  second  of  this  year's  decisions — 
EdeUnan  v.  Boeing  Air  Transport,  Inc.,^^  involving  an  excise 
levied  by  the  state  of  Wyoming.  The  taxpayer  was  maintaining 
an  airplane  service  for  interstate  transportation.  The  gasoline  in 
question  was  purchased  outside  Wyoming,  then  brought  into  that 
state  and  used  there  in  the  taxpayer's  planes  in  interstate  com- 
merce. The  statute  imposed  a  license  tax  on  wholesalers  amount- 
ing to  four  cents  per  gallon  on  all  gasoline  sold  or  used  within  the 
state.  It  contained  also  the  further  provision  that  every  person 
who  should  use  any  gasoline  within  the  state  upon  which  such  tax 
had  not  been  paid  by  any  wholesaler,  should  himself  pay  a  like  tax. 

"285  U.  S.  147  (1932). 
38  279  U.  S.  24s  (1929). 
39289  U.  S.  249  (1933). 
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Under  this  latter  clause  the  state  sought  to  collect  a  tax  with  re- 
spect to  the  gasoline  above-mentioned,  and  the  Supreme  Court  held 
that  the  state  could  constitutionally  do  so.  At  once  we  are  con- 
fronted with  the  question  of  how  this  decision  can  be  reconciled 
with  Helson  v.  Kentucky.  In  both  cases  the  respective  statutes 
purported  to  levy  a  tax  based  on  the  "  use  "  of  gasoline  within  the 
state;  in  both  also  the  gasoline  in  question  was  consumed  as  fuel 
in  an  interstate  vehicle.  But  the  Wyoming  statute  was  rescued 
from  the  fate  of  the  Kentucky  statute  by  an  ingenious  interpreta- 
tion of  the  word  "  use  ".  In  the  Kentucky  case,  "  use  "  meant  the 
consumption  of  the  fuel  in  the  engines  of  the  ferry  boat.  But  as 
construed  by  the  state  authorities,  what  the  Wyoming  statute 
meant  by  ''  use  "  was  not  the  consumption  of  gasoline  in  propelling 
the  airplanes  but  the  withdrawal  of  it  from  the  storage  tanks  at  the 
airport,  preliminary  to  putting  it  into  the  planes.  Thus  it  became 
possible  to  identify  the  case  with  Nashville,  Chattanooga  &  St.  Louis 
Ry.  Co.  V.  Wallace,  instead  of  with  Helson  v.  Kentucky.  To  make 
this  nice  distinction  clear  perhaps  it  is  worth  while  quoting  from 
Edclman  v.  Boeing  Air  Transport,' Inc.: 

"  As  the  statute  has  been  administratively  construed  and  ap- 
plied, the  tax  is  not  levied  upon  the  consumption  of  gasoline 
in  furnishing  motive  power  for  respondent's  interstate  planes. 
The  tax  is  applied  to  the  stored  gasoline  as  it  is  withdrawn 
from  the  storage  tanks  at  the  airport  and  placed  in  the  planes. 
No  tax  is  collected  for  gasoline  consumed  in  respondent's 
planes,  either  on  coming  into  the  state  or  on  going  out.  It  is 
at  the  time  of  withdrawal  alone  that  '  use  '  is  measured  for  the 
purposes  of  the  tax.  The  stored  gasoline  is  deemed  to  be 
■  used'  within  the  state  and  therefore  subject  to  the  tax,  when 
it  is  withdrawn  from  the  tanks.  .  .  . 

"  A  state  may  validly  tax  the  '  use '  to  which  gasoline  is  put 
in  withdrawing  it  from  storage  within  the  state,  and  placing 
it  in  the  tanks  of  the  planes,  notwithstanding  that  its  ultimate 
function  is  to  generate  motive  power  for  carrying  on  inter- 
state commerce.  Such  a  tax  cannot  be  distinguished  from  that 
considered  and  upheld  in  Nashville,  Chattanooga  &  St.  Louis 
Ry.  V.  Wallace,  supra."  ^o 

So  far  as  Helson  v.  Kentucky  is  concerned,  the  tax  there  could 
not  have  been  saved  in  this  way,  even  if  the  state  could  have  an- 
ticipated the  need  for  such  an  interpretation  of  its  statute.  For  (as 
the  court  points  out  in  its  opinion  in  the  Edelman  case)  the  facts 
there  were  that  the  Kentucky  statute  taxing  the  use  of  gasoline  had 
been  applied  to  that  purchased  and  placed  in  the  tanks  of  the  ferry 
boat  outside  the  state.     Hence  the  only  possible  act  occurring  in- 

*^Ibid.,  251-252. 
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side  the  state  which  could  afford  a  basis  for  the  tax  was  the  actual 
consumption  in  the  engines. 

Reviewing  the  whole  line  of  cases  it  seems  evident  that  except 
in  this  special  case  where  the  fuel  is  placed  in  the  tanks  of  the 
vehicle  outside  the  state,  a  state  need  have  no  difficulty  in  levying 
an  excise  based  upon  the  gasoline  consumed  in  these  interstate 
vehicles.  All  that  is  necessary  is  for  the  state  to  take  care  to 
draft  or  interpret  its  legislation  in  the  right  way.  Thus  by  the 
familiar  process  of  limiting  the  force  of  the  decision  to  its  exact 
facts,  the  Supreme  Court  has  reduced  Hclson  v.  Kentucky  to  a 
postion  of  practical  insignificance. 

Franchise  Taxation 

A  case  dealing  with  corporation  franchise  taxation,  which  has 
attracted  some  attention,  is  Anglo-Chilean  Nitrate  Sales  Corpora- 
tion V.  Alabama^^  The  taxpayer  was  a  New  York  corporation, 
which  had  qualified  to  do  business  in  Alabama.  A  franchise  tax 
was  assessed  against  it  under  an  Alabama  statute  which  provided 
that  foreign  corporations  "doing  business  in  this  state"  should  pay 
an  annual  franchise  tax  of  two  dollars  on  each  one  thousand  dol- 
lars "  of  the  actual  amount  of  capital  employed  in  this  state."  *^ 
From  the  date  of  its  qualification  in  Alabama  to  the  time  of  the 
assessment,  the  Anglo-Chilean  Corporation  had  been  engaged  in 
the  business  of  importing  nitrate.  The  nitrate,  in  100-pound  bags, 
was  brought  into  the  port  of  Mobile  and  there  stored  in  a  public 
warehouse  and  kept  in  the  original  packages,  until  sold  and  deliv- 
ered to  the  ultimate  consumers.  All  sales  were  made  through  a 
salesman,  upon  orders  which  were  subject  to  approval  by  the  com- 
pany at  its  New  York  office.  No  other  business  was  transacted  in 
Alabama,  and  the  company  had  no  other  property  and  employed  no 
other  capital  there.  The  tax  assessed  was  based  upon  the  value  of 
the  nitrate  then  stored  within  the  state.  The  company  maintained 
that  such  assessment  was  repugnant  both  to  the  commerce  clause 
and  to  that  clause  of  article  1,  section  10,  of  the  Federal  Consti- 
tution which  provided  that  "  No  State  shall,  without  the  consent 
of  the  Congress,  lay  any  Imposts  or  Duties  on  Imports  or  Exports, 
except  what  may  be  absolutely  necessary  for  executing  its  inspec- 
tion Laws."  By  a  six-to-three  vote  the  Supreme  Court  held  the 
tax  unconstitutional. 

In  the  majority  opinion  the  court  began  its  consideration  of  the 
case  by  an  inquiry  into  the  precise  nature  of  the  tax.  This  in- 
volved the  interpretation  of  the  state  law — a  question  on  which  the 
state  tribunals  are  the  ultimate  authority.  It  is  of  course  common 
for  states  to  levy  so-called  franchise  taxes,  which  are  in  substance 

*i288  U.  S.  2i8  (1933). 

*2  Ala.  Gen.  Acts  1927,  No.  163,  §  54. 
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excises  upon  the  right  or  privilege  of  doing  business  in  corporate 
form.  But  from  an  examination  of  the  state  decisions  the  Supreme 
Court  concluded  that  this  was  not  the  nature  of  the  Alabama  tax. 
What  it  did  determine  was  that  the  tax  was  laid  upon  the  acHial 
doing  of  business,  rather  than  upon  the  privilege  of  doing  business, 
within  the  state.  This  may  seem  a  fine  distinction,  but  its  conse- 
quences are  far-reaching.  It  then  becomes  immaterial  that  the  for- 
eign corporation  may  have  asked  for  and  received  the  privilege  of 
doing  a  local  business,  since  in  fact  that  privilege  had  not  been 
exercised.  The  tax  must  be  regarded  as  an  excise  upon  the  only 
business  actually  done — which  was  the  business  of  importing  nitrate. 
Once  this  initial  premise  of  the  court,  as  to  the  meaning  of  the 
state  law,  be  accepted,  the  rest  of  the  case  becomes  comparatively 
simple  and  the  conclusion  reached  is  amply  supported  by  previous 
authority. 

It  is  plain  that  a  state  may  not  tax  imported  goods,  so  long  as 
they  remain  in  the  original  packages  and  have  not  yet  lost  their 
distinctive  character  as  imports.  And  ever  since  the  decision  in 
Browii  v.  Maryland  ■*2  in  1827,  it  has  been  settled  that  a  state  license 
fee  or  occupation  tax  imposed  on  an  importer  selling  imported 
goods  in  the  original  packages  is  likewise  repugnant  to  the  imports 
clause  of  the  constitution.  Now  if  the  Alabama  tax  is  based  upon 
the  business  actually  done  by  the  Anglo-Chilean  corporation,  it  is 
an  excise  upon  the  business  of  importing  and  this  seems  indistin- 
guishable from  any  other  license  fee  or  occupation  tax  on  im- 
porters. Certainly  the  exaction  is  no  less  objectionable,  because  it 
is  confined  to  corporations.     To  quote  the  court : 

"  Alabama  was  powerless,  without  the  consent  of  Congress, 
to  tax  the  nitrate  before  such  sales  or  to  require  appellant  by 
the  payment  of  occupation  or  franchise  tax  or  otherwise  to 
purchase  from  it  the  privilege  of  selling  goods  so  imported  and 
handled.    Brown  v.  Maryland,  12  Wheat.  419,  436,  442-444."  ^^ 

This  latter  part  of  the  court's  argument  was  not  questioned  by 
the  dissenting  judges.  What  they  did  was  to  attack  tho  initial 
premise  of  the  majority  as  to  the  meaning  or  effect  of  the  state 
law.  Looking,  as  did  the  majority,  to  the  Alabama  statutes,  as 
construed  by  the  state  tribunals,  they  drew  the  opposite  deduction. 
As  they  understand  the  Alabama  law,  the  tax  is  levied  not  upon 
the  actual  transaction  of  business,  but  upon  the  privilege  of  doing 
business.  Starting  from  this  opposite  premise,  the  development  of 
the  case  becomes  altogether  different.  Several  new  problems  then 
arise.     We  have  a  foreign  corporation  which  has  sought  for  and 

■»3  12  Wheat.  419  (1827). 
**  Supra,  note  41,  at  226. 
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obtained  the  privilege  of  doing  a  local  business.  But  in  fact  it  has 
done  no  such  business.  Thus  the  question  is  presented  —  Maj'  a 
state  constitutionally  tax  a  foreign  corporation  upon  the  possession 
of  the  privilege  of  doing  a  local  business  when  that  privilege  has 
been  granted  but  never  exercised  ? 

Had  it  been  a  domestic  corporation  instead  of  a  foreign  corpora- 
tion that  was  involved,  the  answer  to  this  question  could  have  been 
found  in  another  decision  handed  down  by  the  Supreme  Court, 
during  the  last  term.  This  was  Detroit  International  Bridge  Co. 
V.  Corporation  Tax  Appeal  Board  of  Michigan*^  The  taxpayer 
here  was  a  Michigan  corporation  engaged  in  operating  the  inter- 
national bridge  spanning  the  river  between  Detroit  and  Sandwich, 
Ontario.  Doing  no  other  business,  it  was  engaged  exclusively  in 
foreign  commerce.  Nevertheless  the  state  of  Michigan  exacted 
from  the  corporation  a  franchise  tax.  Unlike  the  Nitrate  case, 
there  was  here  no  room  for  doubt  as  to  the  nature  of  the  tax  sought 
to  be  imposed.  Under  the  Michigan  law  it  was  perfectly  clear  that 
the  tax  was  laid  upon  the  privilege  of  transacting  and  not  upon  the 
actual  transaction  of  business.  In  fact  the  statute  specifically  stated 
that  the  intent  was  to  impose  the  tax  "  upon  every  corporation, 
foreign  or  domestic,  having  the  privilege  of  exercising  corporate 
franchises  within  this  state,  irrespective  of  whether  any  such  cor- 
poration chooses  to  actually  exercise  such  privilege  during  any  tax- 
able period."  ^*'  The  only  question  was  whether  it  was  constitu- 
tional to  collect  such  a  tax  from  a  domestic  corporation  engaged 
exclusively  in  foreign  commerce.  The  Supreme  Court  felt  that  the 
critical  issue  in  the  case  was  whether  the  corporation  had  power  to 
carry  on  any  business  that  was  not  within  the  protection  of  the 
commerce  clause.  Since  it  appeared  that  the  company  did  have  the 
power  to  carry  on  certain  local  business  within  the  state,  it  was 
held  that  the  tax  could  constitutionally  be  imposed.  The  corpora- 
tion possessed  the  privilege  of  doing  a  local  business  and  this  privi- 
lege could  be  taxed,  regardless  of  what  foreign  business  the  cor- 
poration might  choose  to  do  or  whether  it  chose  to  do  any  busi- 
ness at  all. 

Getting  back  now  to  the  Nitrate  case,  the  question  presented  by 
the  minority  opinion  was  whether  the  same  result  should  follow 
where  a  foreign  corporation  is  granted  but  does  not  exercise  the 
privilege  of  doing  a  local  business,  confining  itself  instead  to  the 
business  of  importing,  which  is  in  itself  beyond  the  reach  of  the 
state's  taxing  power.  The  minority  judges  thought  it  should  make 
no  difference  whether  the  corporation  was  domestic  or  foreign  and 
said  that  the  state  was  competent  to  tax  such  a  privilege  or  grant 

45287  U.  S.  295  (1932). 

*^  Mich.  Public  Acts  1921,  No.  85,  §  4,  as  amended  by  Public  Acts  1929, 
No.    17^. 
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of  benefits  which  went  beyond  any  conferred  by  the  Federal  Con- 
stitution. It  is  hard  to  see  why  this  should  not  be  so,  although 
some  doubt  is  cast  upon  the  point  by  Ozark  Pipe  Line  Corporation 
V.  Monier^'' 

Assuming  that  the  Anglo-Chilean  Corporation  might  be  taxed 
upon  its  unexercised  privilege  to  transact  a  local  business,,  a  further 
difficulty  arises  as  to  the  measure  of  the  tax.  The  statute  provided 
that  the  franchise  tax  should  be  measured  by  the  "  actual  amount 
of  capital  employed  in  this  state";  and  since  the  only  capital 
which  the  company  had  in  Alabama  was  the  imported  nitrate,  the 
assessment  made  by  the  state  authorities  was  based  upon  the  value 
of  that.  But  as  imports,  this  property  was  immune  from  direct 
taxation.  The  problem  then  is  whether  the  excise  upon  a  privilege 
admittedly  subject  to  taxation  may  be  measured  by  such  immune 
property.  It  certainly  seems  that  the  immunity  of  the  thing  taken 
as  the  measure  is  not  necessarily  fatal  to  the  validity  of  an  excise 
tax.  Educational  Films  Corporation  v.  Ward  *^  and  Pacific  Co.  v. 
Johnson^^  illustrate  that.  The  really  critical  question  would  seem 
to  be  whether  the  measure  taken  bore  any  reasonable  relation  to  the 
privilege  conferred,  or  whether  it  was  a  merely  arbitrary  standard. 
In  other  words,  is  there  a  reasonable  relation  between  the  privilege 
of  doing  a  local  business  and  the  value  of  imported  property  which 
at  no  time  is  used  in  connection  with  any  local  business?  This  is 
an  interesting  problem,  and  to  the  present  writer,  for  one,  the  solu- 
tion does  not  seem  simple.  The  dissenting  judges,  however,  ap- 
peared to  feel  no  difficulty  in  finding  the  necessary  relation,  although 
!Mr.  Justice  Cardozo's  exposition  of  the  point  is  not  as  lucid  as 
might  be  desired.  But  whatever  the  right  answer  to  this  question 
may  be,  the  Nitrate  case  cannot  be  regarded  as  setting  any  prece- 
.  dent  upon  it,  for  the  majority  of  the  court  do  not  reach  the  point 
nor  even  mention  it. 

In  fact,  in  spite  of  the  interest  which  the  case  has  attracted,  it 
does  not  decide  much  of  anything.  The  only  point  really  put  at 
issue  between  the  majority  and  minority  opinions  is  that  of  the 
interpretation  of  the  state  law.  Having  reached  opposite  conclu- 
sions on  that  score,  the  two  opinions  follow  paths  which  do  not 
cross.  The  remainder  of  the  majority  argument  involves  merely  a 
conventional  application  of  old  law.  As  to  what  is  the  correct  view 
of  the  Alabama  statute,  there  is  room  for  debate.  But  at  all  events 
the  question  is  of  little  general  interest,  involving  merely  the  con- 

■»■  266  U.  S.  ss-i  (1925)- 

But  compare  the  comment  on  this  decision  in  the  majoritj'  and  minority 
opinions  in  the  Nitrate  case,  supra,  note  41,  at  224-225  and  236-237. 

Cf.  also  Ficklen  v.  Shelby  County  Taxing  District,   145    U.  S.   i    (1892). 
*^  Supra,  note  22;  see  especially  p.  389-391. 
49  28s  U.  S.  480  (1932). 
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struction  of  a  local  statute — a  matter  of  state  law  which  should  be 
placed  beyond  cavil  by  the  state  tribunals.  In  view  of  these  cir- 
cumstances one  may  venture  the  prediction  that  in  the  future  de- 
velopment of  the  law,  Anglo-Chilean  Nitrate  Sales  Corporation  v. 
Alabama  is  not  destined  to  be  an  authority  of  much  importance. 

Inheritance  Taxation 

In  the  field  of  inheritance  taxation,  the  year  has  produced  no 
striking  developments.  Probably  the  most  important  case  is  Burnet 
v.  Brooks,'''^  already  discussed  under  the  head  of  jurisdiction. 

In  general  the  most  fertile  source  of  litigation  within  this  field 
is  to  be  found  in  the  statutory  provisions  taxing  transfers  inter 
vivos.  In  order  to  prevent  evasion  the  various  inheritance-tax  laws 
regularly  provide  for  the  taxation  of  transfers  of  property  (1) 
made  in  contemplation  of  death  or  (2)  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  death.  Both  of  these  clauses 
are  troublesome,  but  the  second  especially  has  given  rise  to  innumer- 
able disputes,  both  as  to  interpretation  and  as  to  constitutionality. 
The  issue  of  whether  a  transfer  is  intended  to  take  effect  at  or  after 
death,  or  prior  to  death,  commonly  hinges  upon  two  factors — first, 
the  reservation  by  the  transferor  of  the  income  of  or  other  bene- 
ficial interest  in  the  property  transferred,  and  secondly,  retention 
by  him  of  the  power  of  revocation.  If  both  these  rights  have  been 
reserved,  it  is  undisputed  that  the  transfer  has  not  taken  effect  in 
possession  or  enjoyment  until  the  death  occurs  and  hence  that  a  tax 
is  payable.  When  one  only  is  reserved,  the  zone  of  controversy  is 
reached.  Often  a  property-owner  makes  an  irrevocable  transfer 
of  title,  but  keeping  for  himself  the  income  or  enjoyment  of  the 
property  during  his  life.  Under  these  circumstances  the  courts 
with  few  exceptions  '^^  have  held  that  the  transfer  is  taxable  This 
result  was  reached  in  a  recent  Wisconsin  case  involving  a  convey- 
ance of  real  estate  by  deed,  where  the  donor's  right  to  the  life  in- 
come from  the  property  had  been  based  merely  upon  an  oral  under- 
standing.^- 

°'^  Supra,  note   i. 

^1  The  most  striking  exception  to  the  usual  rule  of  construction  is  to  be 
found  in  the  decisions  of  the  United  States  Supreme  Court  in  May  v. 
Heiner,  281  U.  S.  2.^8,  (iQSo)  ;  Burnet  v.  Northern  Trust  Co.,  283  U.  S. 
783  (1931);  Morsman  v.  Burnet,  283  U.  S.  784,  (1931);  and  McCormtck 
V.  Burnet,  283  U.  S.  784,  (1(531).  The  day  following  the  decision  of  the 
three  cases  last  cited,  the  federal  revenue  act  was  amended  specifically  to 
include  transfers  under  which  the  transferor  has  retained  for  his  life 
"  the  possession  or  enjoyment  of,  or  the  income  from,  the  property."  46 
Stat.  1516  (1931),  26  U.  S.  C.  A.  §  1094  (Supp.  1931). 

°2/h  re  Ogden's  Estate,  244  N.  W.  571  (Wis.  1932).  For  an  illustration 
of  the  application  of  the  usual  rule,  that  transfers  of  this  sort  are  taxable, 
where  the  true  nature  of  the  -transaction  was  somewhat  camouflaged,  see  In 
re  Perry,  162  Atl.  146   (1932).     See  Note   (i933)   46  Harv.  Law  Rev.  525. 
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The  converse  situation  is  presented  when  an  owner  conveys  the 
title  to  property  in  trust  and  disposes  of  all  the  beneficial  interest, 
saving  for  himself  only  a  power  of  revocation.  Here,  most  of  the 
decisions  under  the  various  state  statutes  are  to  the  effect  that  the 
possession  and  enjoyment  vest  in  the  beneficiaries  as  soon  as  the 
transfer  is  made,  rather  than  at  the  death  of  the  transferor,  and 
hence  that  no  tax  is  due.^^  This  view  has  been  recently  accepted 
in  Maryland  when  the  question  came  to  the  supreme  court  of  that 
state  for  the  first  time.^*  In  discussing  the  statutory  provision  tax- 
ing transfers  intended  to  take  eft'ect  in  possession  after  death,  the 
court  explained  the  legislative  purpose  in  the  following  language: 

"  The  obvious  purpose  and  intent  of  the  statute  was  to  strike 
at  evasions  of  the  collateral  inheritance  tax  statute  by  impos- 
ing the  tax  upon  all  gifts  or  grants  inter  vivos  by  instruments 
of  a  qiia^i  testamentary  character  intended  to  take  effect  in 
possession  at  the  death  of  the  settlor  but  leaving  to  the  settlor 
the  beneficial  enjoyment  or  control  of  the  same  during  his  life. 
It  was  not  intended  to  impose  the  tax  upon  estates  transferred 
inter  vivos  by  deed  or  other  instrument,  by  which  the  grantor 
completely  parted  with  all  interest  in  or  control  over  the  estate, 
for  the  language  employed  is  inconsistent  with  any  such  in- 
tention." ^^ 

This  would  appear  to  be  a  fair  statement  of  the  legislative  intent, 
but  if  so,  can  it  fairly  be  said  that  the  grantor  has  completely  parted 
with  all  control  over  the  estate,  when  he  has  reserved  full  power 
to  revoke  the  transfer?  When  the  grantor  retains  till  his  death 
the  ability  to  retake  the  property  for  himself  or  to  make  any  new 
disposition  of  it  that  may  suit  his  fancy,  the  case  w^ould  seem  to  be 
within  the  spirit  of  the  statute;  and  to  hold  the  transfer  taxable 
would  hardly  be  an  undue  strain  upon  the  letter. 

So  far  as  the  federal  estate  tax  is  concerned,  this  question  of 
construction  does  not  arise  because  Congress  has  specifically  pro- 
vided that  a  tax  shall  be  collected  upon  inter  vivos  transfers  which 
the  decedent,  at  the  time  of  his  death,  possessed  the  power  to  re- 
voke.^^  A  more  novel  problem  under  the  federal  legislation  was 
presented  to  the  supreme  court  in  Burnet  v.  Guggenheim.^'  The 
respondent  in  1917  had  conveyed  property  to  trustees  for  the  benefit 
of  his  children,  reserving  to  himself  the  right  to  revoke  the  trusts. 

^^  For  a  collection  of  cases,  see  annotations  in  49  A.  L.  R.  864  (1927) 
and  67  A.  L.  R.  1247  (1930). 

^*  Downes  v.  Safe  Deposit  <&=  Trust  Co.,  161   Atl.  400   (1932). 

55  Ibid.,  401. 

56  Revenue  Act  of  1926,  Sec.  302,  44  Stat.  70  (1926),  26  U.  S.  C.  A. 
§  1094  (1926). 

"288   U.  S.  280,    (1933). 
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Had  he  then  died  witliout  taking  further  action,  the  property  would 
of  course  have  been  subject  to  estate  tax  under  the  specific  statu- 
tory provision  just  referred  to.  But  he  did  take  action  before  his 
death  and  (in  1925)  cancelled  and  surrendered  his  power  of  revo- 
cation. The  rights  of  the  beneficiaries  in  the  trust  property  thus 
became  absolute  before  the  death  of  the  grantor.  Even  so,  an 
estate  tax  might  have  been  assessed,  provided  the  cancellation  of 
the  power  to  revoke  had  been  made  "  in  contemplation  of  death," 
as  that  phrase  is  understood  in  the  tax  laws.  For  the  federal  reve- 
nue acts  specify  that  where  a  decedent  has  relinquished  such  a 
power  in  contemplation  of  his  death,  the  trust  property  shall  be 
included  in  his  estate  for  purposes  of  the  estate  tax.^^  But  since 
the  government  made  no  claim  that  the  power  had  been  surren- 
dered in  contemplation  of  death,  no  basis  remained  for  the  impo- 
sition of  an  estate  tax.  However,  the  commissioner  of  internal 
revenue  resorted  to  the  general  tax  upon  gifts  which  had  been 
newly  provided  for  in  the  Revenue  Act  of  1924,°^  and  made  an 
assessment  against  the  donor  accordingly. 

The  supreme  court  did  not  doubt  that  the  result  of  the  entire 
transaction  was  the  making  of  a  gift  within  the  meaning  of  the 
statute.  But  two  steps  were  involved  and  the  difficulty  was — did 
the  taxable  transfer  take  place  in  the  year  when  the  revocable  deeds 
were  delivered  and  the  trusts  created,  or  in  the  year  in  which  the 
power  of  revocation  was  relinquished?  This  was  a  question  of 
legislative  intention  and  the  legality  of  the  tax  in  Burnet  v.  Gug- 
genheim hinged  upon  the  answer,  because  the  original  transfers 
were  made  prior  to  the  enactment  of  the  gift  tax,  whereas  the 
power  had  been  surrendered  while  these  provisions  were  in  eflfect. 
The  court  concluded  that  it  must  have  been  the  intent  of  Congress 
to  lay  the  tax  upon  the  final  surrender.  The  act  was  aimed  at 
transfers  of  title  that  have  the  quality  of  a  gift,  and  a  gift  is  not 
consummate  until  put  beyond  recall.  The  gift  in  question  acquired 
substance  and  reality  for  the  first  time  when  the  deeds  became 
absolute,  through  the  cancellation  of  the  power  of  revocation.  It 
may  be  noted  that  when  Congress  revived  the  gift  tax  in  the 
Revenue  Act  of  1932,  the  rule  approved  in  this  decision  was  spe- 
cifically incorporated  into  the  statute. "^"^ 

5®  See   Revenue   Act  of   1926,  Sec.  302,  supra,  note  56. 

59  Revenue  Act  of  1924,  Sees.  319  et  seq.;  43  Stat.  313  (1924).  These 
provisions  were  repealed  by  the  Revenue  Act  of  1926,  Sec.  1200,  44  Stat. 
125    (1926). 

60  "  The  tax  shall  not  apply  to  a  transfer  of  property  in  trust  where  the 
power  to  revest  in  the  donor  title  to  such  property  is  vested  in  the  donor, 
either  alone  or  in  conjunction  with  any  person  not  having  a  substantial 
adverse  interest  in  the  disposition  of  such  property  or  the  income  there- 
from, but  the  relinquishment  or  termination  of  such  power  (other  than  by 
the    donor's   death)    shall   be   considered    to   be    a   transfer  by    the    donor   by 
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To  get  back  to  the  federal  estate  tax,  it  will  be  remembered  that 
revocable  transfers  are  taxable  when  the  transferor  dies  leaving 
the  power  unexercised.  Actually  the  statute  is  even  more  compre- 
hensive. Section  302  (d)  of  the  Revenue  Act  of  1926  provides 
that  for  purposes  of  the  estate  tax  there  shall  be  included  in  the 
value  of  the  gross  estate  property  of  which  the  decedent  has  at  any 
time  made  a  transfer,  by  trust  or  otherwise,  "  when  the  enjoyment 
thereof  was  subject  at  the  date  of  his  death  to  any  change  through 
the  exercise  of  a  power,  either  by  the  decedent  alone  or  in  con- 
junction with  any  person,  to  alter,  amend,  or  revoke."  ^^  The 
question  has  been  litigated  a  number  of  times  of  whether  under 
this  clause  a  transfer  in  trust  is  taxable  where  the  transferor  has 
reserved  the  right  to  alter  or  modify  the  trust,  with  the  express 
limitation  that  no  change  may  be  made  in  favor  of  himself  or  his 
estate.  In  the  lower  federal  courts,  decisions  upon  the  point  have 
been  conflicting.''^  j^  order  to  end  this  conflict  the  supreme  court 
granted  a  writ  of  certiorari  in  Porter  v.  Commissioner  of  Internal 
Revenue. ^^  As  a  matter  of  construction  it  held  that  the  transfer  in 
question  was  taxable,  thus  giving  to  the  language  of  Congress  what 
would  seem  to  be  its  natural  meaning. 

The  statute  being  so  constructed,  the  further  constitutional  ques- 
tion was  raised  of  whether  its  application  was  consistent  with  due 
process  of  law,  in  view  of  the  fact  that  the  original  transfer  had 
been  made  prior  to  the  enactment  of  the  statutory  provision  in 
question,  although  the  death  had  not  occurred  until  after  such  en- 
actment. On  this  point  the  taxpayer  relied  on  the  well-known  and 
much-discussed  decision  in  Nichols  v.  Coolidge.^'^  This  and  its 
companion  case,  Coolidgc  v.  Long  ^°  (which  was  decided  four  years 
later),  were  both  concerned  with  the  same  transfer  of  property  in 
trust.  The  two  cases  were  alike,  except  that  the  first  involved  the 
federal  estate  tax  and  the  second  the  Massachusetts  succession  tax. 
The  original  transfer  had  been  made  when  there  were  no  such 
taxes  in  force,  but  the  transferor  died  after  both  federal  and  state 
legislation   had  been  enacted.     The   facts  were   rather  unusual   in 

gift  of  the  property  subject  to  such  power,  and  any  payment  of  the  income 
therefrom  to  a  beneficiary  other  than  the  donor  shall  be  considered  to  be  a 
transfer  by  the  donor  of  such  income  by  gift."  Revenue  Act  of  1932,  Sec. 
501,  47  Stat.  245    (1932),  26  U.  S.  C.  A.  §   1136a   (Supp.  1932). 

®i  Supra,  note  46. 

^-  Such  a  transfer  was  held  not  to  be  taxable  in  Brady  v.  Ilam,  45  F. 
(2d)  454,  (1930),  and  Cover  v.  Burnet,  53  F.  (2d)  915  (1931).  The 
contrary  result  was  reached  in  Porter  v.  Commissioner  of  Internal  Revenue, 
60   F:    (2d)    673,    (1932). 

63  288  U.  S.  436,   (1933). 

«*274  U.  S.  531,   (1927). 

«5  282  U.  S.  582,   (1931). 
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that  the  trust  was  irrevocable,  the  settlor  had  retained  no  beneficial 
interest,  and  the  only  bearing  the  latter's  death  had  on  the  situation 
was  that  the  rights  of  certain  beneficiaries  were  subject  to  divest- 
ment in  the  event  that  they  should  predecease  the  settlor.  The 
latter's  death  had  removed  this  chance  of  divestment.  Under  these 
circumstances,  since  no  interests  were  left  in  the  settlor  to  pass 
from  him  upon  his  death,  the  transfer  might  well  have  been  held 
non-taxable,  merely  as  a  matter  of  statutory  construction,  upon  the 
ground  that  it  had  taken  effect  when  made  and  not  at  death.  In 
fact,  so  far  as  the  federal  tax  is  concerned,  this  result  would  seem 
to  be  required  by  other  decisions  of  the  supreme  court. ^"^  But  the 
Massachusetts  court  held  otherwise,  and  in  Nichols  v.  Coolidge  the 
federal  supreme  court  accepted  without  discussion  the  conclusion 
of  the  trial  court  that  the  transfer  was  within  the  terms  of  the 
statute.  The  two  statutes,  being  construed  in  this  way,  were  both 
held  unconstitutional  as  applied  to  the  facts  in  question.  In  Nichols 
v.  Coolidge,  the  court  made  the  following  statement,  which  was 
again  repeated  in  Coolidge  v.  Long: 

"And  we  must  conclude  that  §402  (c)  of  the  statute  here 
under  consideration,  in  so  far  as  it  requires  that  there  shall  be 
included  in  the  gross  estate  the  value  of  property,  transferred 
by  a  decedent  prior  to  its  passage  merely  because  the  convey- 
ance was  intended  to  take  effect  in  possession  or  enjoyment  at 
or  after  his  death,  is  arbitrary,  capricious  and  amounts  to  con- 
fiscation. Whether  or  how  far  the  challenged  provision  is  valid 
in  respect  of  transfers  made  subsequent  to  the  enactment,  we 
need  not  now  consider."  ®^ 

Thus  the  supreme  court  invoked  the  doctrine  which  it  has  estab- 
lished within  the  last  decade,  that  retroactive  excise  taxation  is  a 
denial  of  due  process  of  law.*^^  The  language  quoted  would  seem 
to  indicate  that  this  doctrine  has  general  application  to  transfers 
taking  effect  at  death,  where  the  transfer  was  made  prior  to  the 
enactment  of  tax  laws  and  the  transferor's  death  occurs  after  such 
enactment.  The  court  had  hardly  made  this  broad  statement,  how- 
ever, before  it  began  to  limit  it.  Within  a  year  it  had  held  that  the 
doctrine  laid  down  in  Nichols  v.  Coolidge  had  no  application  to  a 
transfer  taking  effect  at  death,  where  the  transferor  had  reserved  a 
right  of  revocation.     This  was  in  Saltonsfall  v.  Saltonstall,'^^  in- 

«6  See  Shukert  v.  Allen,  273  U.  S.  545,  (1927);  Reinecke  v.  Northern 
Trust    Co.,    278    U.    S.    339,    (1929). 

®^  Supra,  note  64,  at  542-543,  quoted  in  Coolidge  v.  Long,  supra,  note 
65,  at  596. 

®^  See  Untermyer  v.  Anderson,  276  U.  S.  440,  (192S),  and  Blodgett  v. 
H olden,  275   U.  S.   142,   (1927). 

68276  U.  S.  260,    (1928). 
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volving  the  ^Massachusetts  inheritance  tax.  In  Reinecke  v.  North- 
ern Trust  Co.''^  the  same  decision  was  made  with  respect  to  the 
federal  estate  tax.  The  case  now  under  consideration  —  Porter  v. 
Commissioner  of  Internal  Revenue  —  holds  that  this  result  is  un- 
affected by  the  fact  that  the  settlor  possessed  no  power  to  retake 
the  trust  property  for  himself.  He  did  preserve  the  right  to  make 
any  other  disposition  thereof,  and  hence  his  death,  by  terminating 
such  right,  was  "  the  course  of  valuable  assurance  passing  from  the 
dead  to  the  living."  ^^  This  was  the  event  upon  which  Congress 
based  the  tax,  and  since  it  occurred  subsequent  to  the  passage  of 
the  tax  legislation,  no  objection  can  be  made  on  the  score  of  retro- 
activity. 

This  limitation  upon  the  scope  of  Nichols  v.  Coolidge  was  fur- 
ther developed  in  Gwinn  v.  Commissioner  of  Internal  Revenue,''^ 
relating  to  a  joint  tenancy.  The  federal  revenue  acts,  like  most  of 
the  state  inheritance  tax  laws,  specifically  provide  for  the  levy  of  a 
tax  upon  the  transfer  of  property  contributed  to  a'joint  tenancy  or 
tenancy  by  the  entirety,  by  one  tenant  and  acquired  in  full  by  the 
other,  by  right  of  survivorship  upon  the  death  of  the  first. '^^  In 
the  Gwinn  case  the  question  was  whether  such  a  tax  could  consti- 
tutionally be  imposed  where  the  joint  tenancy  was  created  prior  to 
the  enactment  of  the  estate  tax,  the  death  of  the  first  joint  tenant 
occurring  afterwards.  Again,  the  court  held  that  Nichols  v.  Cool- 
idge did  not  apply.  When  the  joint  tenancy  was  created,  the  rights 
of  the  possible  survivor  were  not  then  irrevocably  fixed,  since  under 
the  state  laws  the  joint  estate  might  have  been  terminated  through 
voluntary  action  by  either  party.  This  power  was  not  extinguished 
until  the  death  of  one  tenant,  which  therefore  became  the  generat- 
ing source  of  definite  accessions  to  the  survivor's  property  rights. 
In  other  words,  the  transfer  was  in  substance  the  same  as  the  revoc- 
able transfers  in  Saltonstall  v.  Saltonstall  and  Reinecke  v.  Northern 
Trust  Co.  The  Coolidge  cases  were  distinguished  on  the  ground 
that  in  them  "  the  rights  of  the  survivors  became  finally  and  defi- 
nitely fixed  before  the  passage  of  the  act — nothing  was  added  as  the 
result  of  death."  "* 

This  brings  us  to  a  case  which  would  appear  to  be  of  some  sig- 
nificance— Third  National  Bank  &  Trust  Co.  v.  White.'^^  The  facts 
here  were  the  same  as  the   Gzvinn  case,  except  that  the  tenancy, 

''^  Supra,  note   66. 

'•^  Supra,  note  63,  at  444. 

-2287  U.  S.  224,  (1932). 

^^  See  Revenue  Act  of  1926,  Sec.  302,  supra,  note  56. 

"■*  Supra,  note  "2,  at  229. 

"^287  U.  S.  577,  (1932),  affirming,  per  curiam,  58  F.  (2d),  1085,  (1932), 
affirming  per  curiam,  45  F.   (2d)   911,   (1930). 
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instead  of  being  joint,  was  a  tenancy  by  the  entirety.  The  lower 
federal  courts  upheld  the  validity  of  the  tax.  Their  holding  was 
affirmed  by  the  supreme  court  without  opinion,  in  a  memorandum 
decision  which  merely  cited  Gwinn  v.  Commissioner  and  Tyler  v. 
United  StatesJ'^  Apparently  the  court  thought  that  there  was  in- 
sufficient distinction  between  the  cases  to  justify  further  discussion. 
But  it  is  to  be  remembered  that  in  the  Gn'inn  case  the  fact  was 
stressed  that  the  joint  tenancy  could  be  terminated  by  the  voluntary 
action  of  either  tenant,  which  fact  made  it  possible  to  assimilate 
the  case  with  that  of  the  ordinary  revocable  transfer.  With  re- 
spect to  the  tenancy  by  the  entirety  on  the  other  hand,  there  is 
normally  no  such  power  vested  in  one  party  to  destroy  the  ten- 
ancy."'' It  is  therefore  difficult  to  see  how  this  case  can  be  assimi- 
lated with  that  of  a  revocable  transfer.  And  there  is  nothing  in 
the  opinion  in  the  Gzmnn  case  to  reveal  how  the  court  would  dis- 
tinguish the  tenancy  by  the  entirety  from  the  transfer  in  Nichols 
V.  Coolidge.  In  other  words,  in  the  case  where  light  was  needed 
the  court  furnished  none,  but  contented  itself  with  a  mere  per 
curiam  decision. 

The  only  logical  conclusion  to  be  drawn  from  this  decision  is 
that  the  authority  of  Nichols  v.  Coolidge  must  be  still  further 
limited.  The  earlier  cases  seemed  to  draw  the  line  between  irre- 
vocable transfers  and  those  which  in  some  way  or  other  could  be 
revoked  or  altered  by  voluntary  action.  But  if  a  tax  may  be  im- 
posed in  the  case  of  the  indestructible  tenancy  by  the  entirety,  this 
line  of  distinction  no  longer  holds.  Either  the  Coolidge  cases  are 
to  be  completely  discredited  or  else  their  application  must  be  con- 
fined within  still  s^naller  limits.  A  basis  for  such  further  limitation 
may  be  found  in  an  additional  distincton  of  fact  between  the 
Coolidge  cases  aqd  the  contrasting  decisions,  in  which  the  tax  has 
been  upheld  as  against  the  claim  of  retroactivity.  In  the  Coolidge 
cases,  not  only  was  the  transfer  irrevocable  but  also  the  bene- 
ficiaries were  presently  possessed  of  the  full  enjoyment  of  the 
property.  The  efifect  of  the  settlor's  death  was  negative  rather  than 
positive.  It  caused  to  vest  in  them  no  new  interest  and  did  not 
increase  their  present  enjoyment  which  already  extended  to  the  full 
fruits  of  the  property.  All  that  the  settlor's  death  did  was  to  re- 
move the  chance  that  these  rights  might  be  terminated  with  respect 
to  any  beneficiary  who  should  predecease  the  settlor — that  what  had 
been  vested  might  be  divested.  This  chance  of  divestment  was  not 
deemed  sufficient  to  render  the  succession  incomplete. 

But  in  the  cases  in  which  the  tax  has  been  upheld,  the  situation 
was  otherwise.    The  settlor's  death  caused  the  beneficiaries  to  enjoy 

"6281  U.  S.  497,  (1930). 

7^  See  Note   (1933),  46  Harv.  Lazv  Rev.  718. 
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more  than  they  had  enjoyed  before.  So  with  the  tenancy  by  the 
entirety,  the  tenancy  may  be  irrevocable  and  indestructible.  It  may 
be  that  technically  no  new  property  interest  passes  to  the  surviving 
tenant  upon  the  death  of  the  other,  yet  practically  the  survivor  has 
larger  rights  of  enjoyment  than  he  had  before.  Thus  it  has  been 
possible  for  the  court  to  say  that  the  death  of  one  tenant  becomes 
the  '■  generating  source "  of  important  and  definite  accessions  to 
the  property  rights  of  the  other. '^  Until  the  death,  in  other  words, 
the  succession  is  incomplete.  This  thing  that  is  brought  about  at 
death  is  of  itself  sufficient  to  support  a  tax.  Hence,  since  the  death 
occurred  after  the  statute  was  passed,  it  is  immaterial  that  the 
original  transfer  was  made  before.  But  in  the  Coolidge  cases, 
where  the  death  did  not  enlarge  the  present  rights  or  enjoyment  of 
the  beneficiaries,  the  court  felt  that  what  happened  at  the  death 
was  not  enough  of  itself  to  support  a  tax."  ^^  In  order  to  have  a 
taxable  subject,  it  was  felt  necessary  to  include  the  original  trans- 
fer, along  with  the  change  that  occurred  at  death.  And  since  that 
transfer  was  made  before  any  tax  statute  was  passed,  the  tax  is 
deemed  retroactive  and  hence  unconstitutional.  This  would  appear 
to  be  the  ultimate  basis  of  the  Coolidge  cases  —  at  least,  if  Third 
National  Bank  &  Trust  Co.  v.  White  is  to  be  taken  at  its  face 
value.  Of  course  there  is  an  element  of  danger  in  accepting  the 
logical  consequences  of  a  per  curiam  decision.  One  cannot  be  cer- 
tain of  its  implications. 

Assuming  that  the  statute  were  passed  before  the  original  trans- 
fer was  made,  so  that  the  retroactive  feature  is  not  present,  there 
is  no  constitutional  objection  to  a  tax  in  any  of  these  cases.  The 
court  recognized  this  in  Coolidge  v.  Long,  wherji  it  said: 

"  Undoubtedly  the  state  has  power  to  lay  such  an  excise 
upon  property  so  passing  after  the  taking  effect  of  the  tax- 
ing Act."  80 

This  dictum  was  quoted  with  approval  in  still  another  case  de- 
cided by  the  supreme  court  at  the  last  term — Guaranty  Trust  Co.  v. 
Blodgett.^^  There  the  decedent  had  executed  an  irrevocable  deed 
of  trust  in  favor  of  certain  beneficiaries,  but  reserving  for  herself 
the  enjoyment  of  the  income  from  the  trust  property  during  her 
life.  Upon  her  death  a  tax  was  imposed  under  the  Connecticut 
succession-tax  act.     Although  the  statute  had  not  been  given  any 

"®  See  Tyler  v.  United  States,  supra,  note  76,  at  504. 

""  "  The  fundamental  question  here  is  whether  rights  had  so  vested  prior 
to  the  taking  effect  of  the  ta.x  statute  that  there  was  thereafter  no  occasion 
in  respect  of  which  the  excise  might  constitutionally  be  imposed."  Coolidge 
V.  Long,  supra,  note  65,  at  596. 

^°  Supra,  note  65,  at  596. 

81  287  U.  S.  509,  (1933). 
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retroactive  application,  it  was  argued  that  no  tax  could  constitu- 
tionally be  imposed.  The  argument  is  obviously  fallacious,  as  the 
court  held.  These  taxes  need  not  be  confined  to  revocable  trans- 
fers. Nor  is  it  necessary  that  any  interest  in  the  title  pass  at  death. 
The  shifting  of  economic  benefits  at  that  time  is  enough. 

The  Federal  Income  Tax 

Out  of  the  flood  of  litigation  over  the  federal  income  tax,  space 
does  not  permit  mention  of  more  than  a  few  cases.  Two  which 
probably  are  as  noteworthy  as  any,  relate  to  the  taxation  of  the 
income  of  trusts.  The  trust  is  a  device  which  readily  lends  itself 
to  schemes  for  the  evasion  of  taxes.  In  the  field  of  inheritance 
taxation,  the  inter  vivos  transfers  which  create  the  need  for  pro- 
visions taxing  transfers  intended  to  take  effect  in  possession  or  en- 
joyment at  or  after  death,  are  usually  made  in  trust.  Similarly, 
the  man  who  seeks  to  evade  income  taxes  naturally  turns  to  the 
trust.  By  placing  property  in  trust  he  may  succeed  in  getting  the 
income  attributed  to  other  taxpayers,  while  at  the  same  time  retain- 
ing some  control  for  himself  or  seeing  that  the  income  is  devoted 
to  the  purposes  that  he  desires.  In  order  to  prevent  evasion  in  this 
fashion  Congress  inserted  in  the  Revenue  Act  of  1924  a  provision 
to  the  effect  that  the  income  of  revocable  trusts  shall  be  taxed  to 
the  settlor.     Section  219(g)  of  that  Act  ^-  reads  as  follows: 

"  Where  the  grantor  of  a  trust  has,  at  any  time  during  the 
taxable  year,  either  alone  or  in  conjunction  with  any  person 
not  a  beneficiary  of  the  trust,  the  power  to  revest  in  himself 
title  to  any  part  of  the  corpus  of  the  trust,  then  the  income  of 
such  part  of  the  trust  for  such  taxable  year  shall  be  included 
in  computing  the  net  income  of  the  grantor." 

In  Reinecke  v.  Smith,^^  this  clause  was  under  attack.  The  tax- 
payer had  in  1922  created  certain  trusts  for  the  benefit  of  his  wife 
and  children.  The  trustees  named  were  the  grantor,  a  son  who  was 
one  of  the  beneficiaries,  and  a  bank.  The  trust  agreements  stipu- 
lated that  the  trust  might  be  modified  or  revoked  at  any  time  by 
an  instrument  signed  by  the  grantor  and  either  one  of  the  other 
two  trustees.  The  commissioner  of  internal  revenue  ruled  that 
under  the  statute,  as  above  quoted,  the  trust  income  must  be  re- 
turned by  the  grantor,  and  consequently  an  additional  tax  was 
assessed  against  him.  The  latter  contested  the  validity  of  this  tax 
on  three  grounds. 

First,  it  was  contended  that  the  statute  was  being  applied  retro- 

8243  Stat.  277  (1Q24),  26  U.  S.  C.  A.  §  960  note  (1926).  Cf.  Revenue 
Act  of  IQ32,  Sec.  166,  47  Stat.  221  (1Q32),  26  U.  S.  C.  A.  §  3166  (Supp. 
1932). 

88289  U.  S.  172  (1933). 
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actively  and  hence  in  violation  of  due  process  of  law,  since  the 
trusts  had  been  created  prior  to  the  original  enactment  of  the  statu- 
tory provisions  in  question.  The  taxpayer  relied  upon  the  cases  pre- 
viously referred  to  herein,  which  held  inheritance  and  gift  taxes  to 
be  unconstitutional  when  retroactively  assessed.^'*  But  the  supreme 
court  held  that  the  principle  of  those  decisions  had  no  application 
to  the  present  case.  Here  the  subject  of  the  tax  is  not  the  creation 
of  the  trusts  or  the  transfer  of  the  corpus,  but  the  income  of  the 
trusts  which  accrued  after  January  1,  1924,  the  effective  date  of  the 
Revenue  Act  of  1924.  In  other  words,  for  purposes  of  income 
taxation,  the  measure  of  retroactivity  is  the  date  when  the  income 
accrues  or  is  received — not  the  date  of  creation  of  the  trusts.  Even 
on  this  basis  the  statute  had  had  some  retroactive  effect,  since  it 
had  not  been  enacted  until  June  2,  1924,  but  covered  income  re- 
ceived subsequent  to  January  first  of  that  year.  But  the  supreme 
court  had  previously  held  that  such  limited  retroactive  effect  within 
the  year  is  unobjectionable  in  an  income-tax  law,^=  and  the  same 
result  was  approved  here. 

Secondly,  the  settlor  argued  that  as  a  matter  of  construction  of 
the  statute,  the  trust  income  should  not  be  attributed  to  him  under 
the  circumstances  presented.  The  argument  on  this  point  hinged 
on  the  meaning  of  the  word  "  beneficiary."  ^^  The  Act  declares 
that  the  trust  income  shall  be  included  in  computing  the  net  income 
of  the  grantor,  where  the  latter  has  the  power  to  revest  title  in 
himself  "  either  alone  or  in  conjunction  with  any  person  not  a 
beneficiary  of  the  trust."  One  of  the  trustees,  the  grantor's  son, 
was  admittedly  a  beneficiary.  The  taxpayer  contended  that  the 
bank  was,  too — merely  because  of  its  status  as  trustee.  The  court 
very  properly  held  that  there  was  no  justification  for  this  construc- 
tion. A  trustee  is  not  per  se  a  beneficiary,  and  hence,  since  the 
grantor  had  power  to  revoke  the  trust  in  conjunction  with  the  bank, 
the  income  was  taxable  to  the  grantor. 

This  brings  us  to  the  taxpayer's  third  line  of  attack,  which  was 
that  the  statute,  so  construed,  was  so  arbitrary  as  to  deny  the  due 
process  guaranteed  by  the  Fifth  Amendment.  According  to  the 
argument,  the  exaction  was  based,  not  on  the  settlor's  income  or  on 

^'^  Nichols  V.  Coolidge,  supra,  note  64;  Untermyer  v.  Anderson,  supra, 
note  8 ;  Blodgett  v.  H olden,  supra,  note  68. 

^^  Cooper  V.  United  States,  280  U.  S.  409,  (1930).  See  also  Brushaber  v. 
Union  Pacific  R.  R.  Co.,  240  U.  S.  i   (1916). 

^^  In  Section  166  of  the  Revenue  Act  of  1932  {supra,  note  82),  which  in 
substance  corresponds  with  Section  219  (g)  of  the  Revenue  Act  of  1924, 
Congress  has  substituted  for  the  words  "  any  person  not  a  beneficiary  of 
the  trust  "  the  phrase  "  any  person  not  having  a  substantial  adverse  interest 
in  the  disposition  of  such  part  of  the  corpus  or  the  income  therefrom." 
In  certain  cases  this  change  of  phraseology  may  lead  to  different  results. 
See  Note  (1933)  33  Columbia  Law  Rev.  756. 
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income  from  his  property,  but  on  that  which  accrued  to  other  per- 
sons from  property  to  which  they  alone  had  title.  Of  course  it  is 
true  that  both  the  legal  and  beneficial  titles  to  the  property  here 
concerned  were  in  other  persons  than  the  settlor.  It  is  also  true, 
as  a  general  proposition,  that  the  income  of  one  person  cannot  be 
taxed  to  another.^'  But  the  question  is  whether  this  principle 
should  have  application,  so  long  as  there  is  a  power  of  revocation 
outstanding. 

This  question  had  been  before  the  supreme  court  in  simpler  form 
three  years  earlier  in  Corliss  v.  Bowers.^^  On  that  occasion  also 
the  issue  was  whether,  under  the  same  statutory  provision,  the  in- 
come from  property  in  trust  should  be  returned  by  the  settlor.  But 
the  power  of  revocation  was  vested  in  him  alone,  instead  of  in 
him  and  another  trustee  jointly,  as  in  Reinecke  v.  Smith.  Under 
those  conditions  the  court  had  no  difficulty  in  upholding  the  consti- 
tutionality of  the  statute.  It  felt  that  taxation  shpuld  be  concerned 
with  actual  command  over  the  property  taxed,  rather  than  with  the 
refinements  of  title.  And  since  through  the  power  of  revocation, 
the  income  was  subject  to  the  unfettered  control  of  the  settlor  and 
he  was  free  to  enjoy  it  at  his  option,  it  could  be  taxed  to  him  as 
his  income,  whether  he  saw  fit  actually  to  enjoy  it  or  not. 

In  Reinecke  v.  Smith  the  problem  was  whether  the  same  result 
would  follow  when  the  settlor  could  not  revoke  the  trust  by  him- 
self, but  could  take  such  action  only  in  conjunction  with  a  third 
party.  The  court  held  that  this  limitation  upon  his  power  of  con- 
trol was  not  sufficient  to  justify  a  different  result.  Congress  might, 
with  reason,  declare  that  the  settlor  should  still  be  deemed  to  be  in 
control  of  the  property.  In  its  practical  aspects  such  a  revocable 
trust  amounts  to  no  more  than  an  assignment  of  income. ^^  As  the 
court  states,  a  contrary  decision  would  make  evasion  a  simple 
matter.  For  it  would  be  easy  to  select  some  friend  as  the  co-holder 
of  the  power  of  revocation  and  so  to  place  large  amounts  of  prin- 
cipal and  income  accruing  therefrom  beyond  the  reach  of  taxation 
to  the  grantor,  while  he  retained  to  all  intents  and  purposes  control 
of  both.  Thus  the  supreme  court  gives  one  more  illustration  of  its 
inclination  to  test  the  constitutionality  of  taxes  in  the  light  of  prac- 
tical realities,  rather  than  in  accordance  with  theoretical  forms. 
(There  are  exceptions,  it  may  be  noted.) 

Congress,  in  its  effort  to  prevent  evasion  through  use  of  the  trust 

^'^  This   principle   was   applied   with    unnecessary    strictness    in    Hoeper   V. 
Tax  Commission,  284  U.  S.  206    (1931). 
88281  U.  S.  376,  (1930). 

89  It  is  well  established  that  even  an  irrevocable  assignment  of  income, 
where  the  assignor  continues  to  own  the  corpus,  does  not  immunize  him 
from  taxation  upon  the  income.  See  Burnet  v.  Leininger,  2S5  U.  S.  136, 
(1032)  ;  Lucas  v.  Earl,  281  U".  S.  Ill,   (1930). 
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device,  was  not  content  with  Section  219(g)  of  the  Revenue  Act 
of  1924,  which  has  just  been  under  discussion.  In  Section  219(h) 
of  the  same  Act,'^''  it  enacted  that  under  certain  circumstances,  even 
the  income  of  an  irrevocable  trust  should  be  included  in  computing 
the  net  income  of  the  settlor.  This  is  so  (1)  when  any  part  of  the 
trust  income  may,  in  the  discretion  of  the  grantor,  either  alone  or 
in  conjunction  with  any  person  not  a  beneficiary,  be  distributed  to 
the  grantor  or  held  or  accumulated  for  future  distribution  to  him, 
or  (2)  when  any  part  of  the  income  of  a  trust  is  or  may  be  applied 
to  the  payment  of  premiums  upon  policies  of  insurance  on  the  life 
of  the  grantor.  This  second  provision  was  attacked  as  unconstitu- 
tional in  Burnet  v.  Wells.^^  The  complaining  taxpayer  was  the 
creator  of  an  irrevocable  trust,  who  had  been  required  by  the  com- 
missioner of  internal  revenue  to  include  in  his  own  return  the  trust 
income  in  so  far  as  it  had  been  applied  to  the  maintenance  of  in- 
surance on  his  life.  The  life-insurance  policies  were  payable  to 
beneficiaries  other  than  the  insured  or  his  estate,  and  the  circuit 
court  of  appeals  held  that  the  income  applied  to  the  payment  of 
premiums  thereon  could  not  be  attributed  to  the  settlor  without  an 
arbitrary  taking  of  his  property  in  violation  of  the  Fifth  Amend- 
ment. 

This  decision  was  reversed  by  the  supreme  court.  In  upholding 
the  statute  under  these  circumstances,  the  court  in  effect  ruled  that 
not  only  need  taxation  not  concern  itself  with  refinements  of  title, 
but  that  from  a  constitutional  point  of  view  it  need  not  necessarily 
concern  itself  with  the  title  at  all.  Here  the  title  both  to  the  corpus 
of  the  trust  and  to  the  income  therefrom  was  definitely  out  of  the 
settlor  and  the  property  could  neither  be  reclaimed  nor  controlled 
by  him.  Broader  considerations  must  be  looked  to,  in  order  to  save 
the  law-makers  from  the  charge  of  having  done  an  arbitrary  thing. 
Such  broader  support  for  the  legislation  was  found  in  the  interest 
which  the  settlor  still  had  in  his  life-insurance  policies.  Even 
though  the  latter  were  payable  to  other  beneficiaries,  the  insured 
was  a  party  to  the  insurance  contract  and  still  retained  a  legal  in- 
terest therein  which  under  certain  conditions  could  be  asserted  in 
court.  And  from  a  less  technical  point  of  view  the  policies  and  the 
trust  together  constitute  the  means  adopted  by  the  taxpayer  for  the 
protection  of  his  dependents.  Insurance  for  dependents  is  regarded 
by  many  as  a  pressing  social  duty,  and  even  if  not  a  duty,  it  is  a 
common  item  in  the  family  budget.  The  average  man  could  not  be 
persuaded  that  a  trust  such  as  this  was  not  a  benefit  to  the  person 

»0  43  Stat.  277  (1924),  26  U.  S.  C.  A.  §  (>6o  note  (1Q26).  Cf.  Revenue 
Act  of  1932,  Sec.  167,  47  Stat.  221  (1932),  26  U.  S.  C.  A.  §  3167  (Supp. 
1932). 

^1  289  U.  S.  670  (1933)-  See  also  Du  Pont  v.  Commissioner  cf  Internal 
Revenue,  289  U.  S.  685,  (1933). 
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who  otherwise  would  have  to  pay  the  premiums,  if  the  poHcies  were 
not  to  lapse.  Income  permanently  applied  by  the  act  of  the  tax- 
payer to  this  purpose  is  income  used  for  his  benefit  in  such  a  sense 
and  to  such  a  degree  that  there  is  nothing  arbitrary  or  tyrannical 
in  taxing  it  as  his. 

In  upholding  the  tax  upon  this  general  line  of  thought,  the 
supreme  court  is  certainly  leaving  legal  formulae  far  behind,  al- 
though the  result  seems  justified,  if  judged  by  the  practical  consid- 
erations which  the  court  has  so  often  said  should  be  dominant. 
Obviously  the  decision  is  more  extreme  than  that  in  Reinecke  v. 
Smith,  which  upheld  the  statute  as  applied  to  revocable  trusts. 
That  it  is  getting  close  to  the  line  is  indicated  by  the  fact  that  the 
four  more  conservative  members  of  the  court  dissented  from  the 
decision.  To  the  dissenting  judges,  the  case  was  a  bald  instance 
of  the  taxation  of  A's  income  as  the  income  of  B. 

Another  group  of  cases  in  the  supreme  court,  of  quite  a  different 
character,  present  some  problems  arising  out  of  mineral  leases. 
First  is  Burnet  v.  Harmel/'^  There  the  taxpayer  was  the  owner 
of  oil  lands  in  Texas.  He  executed  oil  and  gas  leases  of  the  lands, 
in  return  for  bonus  payments  aggregating  $57,000  in  cash,  and 
stipulated  royalties,  measured  by  the  production  of  oil  and  gas  by 
the  lessee.  The  litigation  was  over  the  question  of  how  profit  re- 
sulting from  the  cash  payments  should  be  returned.  The  commis- 
sioner treated  the  gain  as  ordinary  income  to  be  taxed  at  the 
regular  rates.  The  taxpayer,  however,  contended  that  the  cash  re- 
ceived constituted  gain  from  a  sale  of  capital  assets,  taxable  under 
the  capital-gains  section  of  the  revenue  act  at  the  fixed  rate  of 
12^/2%.^^  The  supreme  court  sustained  the  view  of  the  commis- 
sioner. 

If  the  lease  involved  had  been  an  oil  and  gas  lease  of  the  ordi- 
nary type,  under  which  the  title  to  the  oil  and  gas  passes  to  the 
lessee  only  on  severance  from  the  leasehold,  it  was  conceded  that 
this  would  have  been  the  correct  result.  It  had  already  been  estab- 
lished in  a  different  connection  that  mining  operations  in  general 
are  to  be  deemed  an  income-producing  operation,  rather  than  a  sale 
of  the  land  or  its  mineral  content;  and  that  payments  by  lessees  to 
leasors  under  mining  leases  are  not  a  conversion  of  capital,  as  upon 
a  sale  of  capital  assets,  but  are  income  to  the  lessor,  equivalent  to 
payments  of  rent.^-*     No  reason  was  evident  why  the  same  view 

92287  U.  S.  103,  (1932). 

93  Revenue  Act  of  1924,  Sec.  208,  43  Stat.  262  (1924),  26  U.  S.  C.  A. 
§  939  note  (1926).  See  Revenue  Act  of  1932,  Sec.  loi,  47  Stat.  191, 
(1932),  26  U.  S.  C.  A.,  §  3101   (Supp.  1932). 

9*  Von  Baumbach  v.  Sargent  Land  Co.,  242  U.  S.  503,  (191 7)  ;  United 
States  V.  Biwabik  Mining  Co.,  247  U.  S.  II6,  (1918).  See  also  Straiten' s 
Independence,  Ltd.,  v.  Hoxvbert,  231  U.  S.  399,  (1913)  ;  Goldfield  Con- 
solidated Mines  Co.  v.  Scott,  24^  U.  S.  126,  (1918). 
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should  not  be  taken  under  the  income-tax  law.  But  the  taxpayer 
argued  that  the  opposite  result  should  be  reached  in  the  present 
case,  because,  under  Texas  law,  an  oil  and  gas  lease  operates  imme- 
diately upon  its  execution  to  pass  the  title  of  the  oil  and  gas,  in 
place,  to  the  lessee.  Therefore,  it  was  said,  the  transaction  was  a 
sale  and  the  profit  resulting  from  the  cash  payment  should  be  tax- 
able as  gain  from  the  sale  of  capital  assets. 

This  difference  between  the  oil  and  gas  lease  in  Texas,  which  has 
been  characterized  by  the  state  courts  as  a  present  sale  of  the  min- 
erals in  place,  and  the  oil  and  gas  lease  as  it  exists  in  other  states, 
where  title  passes  only  on  severance  from  the  land,  has  been  deemed 
material  for  other  purposes.  Thus  the  immunity  from  federal  in- 
come taxation  of  the  lessee  of  state-owned  lands  has  been  held  by 
the  supreme  court  to  hinge  upon  this  feature  of  the  lease  under  the 
state  law. ^5  But  in  Burnet  v.  Hannel  the  court  pointed  out  that 
the  state  law  was  not  of  the  same  materiality.  Here  there  is  con- 
cerned only  the  meaning  and  application  of  a  federal  statute,  and 
the  will  of  Congress  as  to  how  the  gains  in  question  shall  be  taxed 
is  not  dependent  upon  state  rules.  And  seeking  the  intent  of  Con- 
gress, the  court  concluded  that  the  application  of  the  capital-gains 
provision  of  the  revenue  act  did -jiot  depend  upon  the  nature  of  the 
lease.  So  far  as  the  statute  is  concerned,  it  is  immaterial  whether 
title  to  the  oil  and  gas  passes  before  severance  or  after. 

In  reaching  this  result,  the  supreme  court  once  again  neglects 
technicalities  of  title,  in  order  to  decide  a  tax  problem  upon  the 
basis  of  broader  considerations.  What  it  regarded  as  decisive  was 
not  the  legal  differences  between  the  two  types  of  lease,  but  the 
fact  that  the  economic  consequences  to  the  lessor  are  the  same  in 
each  instance.  In  this  connection  the  court  stressed  the  funda- 
mental purpose  of  the  capital-gains  provision — which  of  course  was 
to  relieve  taxpayers  from  the  excessive  burdens  resulting  from  the 
taxation  in  the  year  of  realization,  of  capital  gains  often  accruing 
over  long  periods  of  time.  This  kind  of  hardship  aimed  at  by  the 
statutory  provision,  is  not  ordinarily  produced  by  the  taxation  as 
income  of  the  receipts  of  the  lessor  from  a  mineral  lease.  And 
this  is  as  true  under  one  type  of  lease  as  under  the  other.  Simi- 
larly, there  is  no  reason  for  treating  the  bonus  or  cash  payments 
made  to  the  lessor  any  differently  from  royalties  measured  by  actual 
production. 

"  .  .  .  .  The  payment  of  an  initial  bonus  alters  the  character 
of  the  transaction  no  more  than  an  unusually  large  rental  for 
the  first  year  alters  the  character  of  any  other  lease,  and  the 
taxation  of  the  one  as  ordinary  income  does  not  act  as  a  de- 

^•^  Cf.  Group  No.  I  Oil  Corporation  v.  Bass,  supra,  note  32,  and  Burnet 
V.  Coronado  Oil  &'  Gas  Co.,  supra,  note  28. 
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terrent  upon  conversion  of  capital  assets,  any  more  than  the 
taxation  of  the  other."  ^^ 

The  general  conclusion  reached  in  Burnet  v.  Harmcl  was  re- 
afifirmed  by  the  supreme  court  a  month  later  in  two  additional  cases 
— Murphy  Oil  Co.  v.  Burnet^''  and  Bankers  Pocahontas  Coal  Co. 
V.  Bnrnet.^^  The  latter  involved  the  taxation  of  royalties  received 
by  the  lessor  of  coal  lands  in  West  Virginia  under  a  mineral  lease. 
Although  by  West  Virginia  law,  as  by  Texas  law,  the  title  to  the 
mineral  content  of  the  leased  land  passed  to  the  lessee  upon  execu- 
tion of  the  lease,  the  characterization  of  the  transaction  in  the  local 
law  did  not  affect  the  conclusion  that  the  payments  were  gross 
income  subject  to  tax,  after  such  deductions  as  might  be  allowed 
by  the  revenue  act. 

This  reference  to  deductions  suggests  a  different  question  which 
was  not  raised  in  Burnet  v.  Harmel,  but  which  had  to  be  consid- 
ered in  one  of  the  cases  just  cited  —  Murphy  Oil  Co.  v.  Burnet. 
Operations  under  a  mineral  lease,  unlike  the  activities  of  the  lessee 
under  a  lease  of  realty  for  ordinary  purposes,  involve  the  exhaus- 
tion of  the  mineral  wealth  of  the  land.  For  income-tax  purposes 
the  lessor  must  be  given  credit,  in  one  form  or  another,  for  this 
gradual  destruction  of  the  corpus  of  his  investment.  If  the  royal- 
ties received  by  the  lessor  were  regarded  purely  as  a  return  of 
capital,  the  shrinkage  of  the  physical  assets  would  automatically  be 
taken  care  of.  But  the  result  of  Burnet  v.  Harmel  is  that  the 
royalties  may  not  be  considered  primarily  as  a  return  of  capital, 
but  are  in  the  nature  of  rent.  It  necessarily  follows  that  the  lessor 
must  be  allowed  credit  for  the  exhaustion  of  his  capital,  in  the 
form  of  deductions  for  depletion.  Murphy  Oil  Co.  v.  Burnet  pre- 
sented the  problem  of  how  these  charges  for  depletion  should  be 
determined.  If  royalties  were  to  be  received  by  the  lessor  only  at 
regular  intervals  and  in  regular  amounts,  the  difficulty  would  not 
be  great.  But  as  the  case  was,  the  lease  stipulated  that  the  lessor 
should  receive  a  large  bonus  payment  at  the  start  and  thereafter 
royalties  of  one-fourth  of  the  oil  produced  by  the  lessee.  The 
supreme  court  decided  in  the  first  place,  that  both  the  bonus  ,and 
the  subsequent  royalties  should  be  subject  to  a  depletion  allowance. 
The  question  then  became  one  of  apportionment.  The  practice  of 
the  commissioner  of  internal  revenue  in  this  regard  depended  upon 
whether  or  not  the  sum  of  the  bonus  and  the  estimated  amount  of 
royalties  to  be  received  during  the  life  of  the  lease  should  exceed 
the  capital   investment  of   the   lessor.     In   the  present   case   it   ap- 

°^  Supra,  note  92,  at  106. 
s*' 287  U.  S.  299,   (1932). 

^8387  U.  S.  308,  (1932).  See  also  Strother  v.  Burnet,  287  U.  S.  314, 
(1932). 
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peared  that  the  bonus  plus  the  expected  royalties  would  not  return 
more  than  the  lessor's  capital.  Under  these  circumstances  the  com- 
missioner ruled  that  the  full  amount  of  the  initial  bonus  payment 
should  be  allocated  to  depletion  allowance,  in  the  year  when  it  was 
received.  In  other  words,  the  commissioner  treated  the  entire  bonus 
as  in  effect  a  return  of  capital,  thus  reducing  pro  tanto  the  deple- 
tion allowable  on  the  royalties  to  be  received  in  later  taxable  years. 
This  action  was  sustained  by  the  court,  which  held  that  the  method 
used  resulted  in  a  reasonable  allowance  for  depletion  within  the 
meaning  of  the  statute. ^^ 

In  Palmer  v.  Beiider,^^^  a  somewhat  different  question  was  pre- 
sented, with  respect  to  the  allowance  of  depletion.  The  taxpayer 
was  the  lessee  under  an  oil  and  gas  lease.  In  1921  he  transferred 
his  interest  to  another,  in  consideration  of  the  payment  of  an  initial 
cash  bonus  and  of  subsequent  royalties  based  upon  the  oil  produced. 
In  1921  and  1922  the  bonus  and  some  further  royalties  were  paid 
to  the  taxpayer  and  were  reported  by  him  in  his  tax  returns  for 
th,ose  years.  The  question  in  dispute  was  whether  he  was  entitled 
to  a  corresponding  deduction  for  depletion.  The  commissioner  re- 
fused to  allow  such  a  deduction,  on  the  theory  that  the  transaction 
amounted  to  a  sale  or  assignment  of  the  lease  by  the  lessee,  and 
hence  that  the  latter  had  retained  no  interest  of  a  sort  which  is 
subject  to  depletion.  The  taxpayer  on  the  other  hand  contended 
that  under  the  state  law,  any  such  transfer  of  an  interest  in  land 
must  be  regarded  as  a  lease.  From  this  he  concluded  that  the  trans- 
fer in  question  was  a  sublease,  and  invoked  the  rule  asserted  in 
Murphy  Oil  Co.  v.  Burnet,  that  the  lessor  of  an  oil  and  gas  well  is 
entitled  to  a  depletion  allowance  upon  bonus  and  royalties  received 
from  the  lessee.  The  question  of  whether  under  the  state  law  the 
transfer  was  an  assignment  or  a  sub-lease  was  elaborately  argued, 
but  the  court  thought  the  distinction  immaterial.  Whether  or  not 
the  taxpayer  was  entitled  to  an  allowance  for  depletion  depends 
upon  the  federal  statute,  and  the  court  found  nothing  therein  to 
indicate  that  its  application  was  to  be  controlled  or  varied  by  any 
particular  characterization  by  local  law  of  the  interests  concerned. 

"  The  language  of  the  statute  is  broad  enough  to  provide  for 
every  case  in  which  the  taxpayer  has  acquired,  by  investment, 

^^  In  a  case  where  the  bonus  and  expected  royalties  are  found  to  exceed 
the  cajntal  investment  of  the  lessor,  the  commissioner  used  a  different 
method.  Then  the  amount  of  the  bonus  would  not  be  allowed  in  full,  as 
equivalent  to  a  return  of  capital,  but  the  depletion  would  be  distributed 
ratably  between  the  bonus  and  the  royalties. 

If  no  estimate  of  the  future  royalties  could  be  made  with  reasonable 
accuracy,  the  court  says  that  the  whole  of  the  bonus  should  be  treated,  as 
in  the  Murphy  case,  as  a  return  of  capital.     See  supra,  note  97,  at  307. 

100  287  U.  S.  55t,  (1933). 
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any  interest  in  the  oil  in  place,  and  secures,  by  any  form  of 
legal  relationship,  income  derived  from  the  extraction  of  the 
oil,  to  which  he  must  look  for  a  return  of  his  capital."  ^°^ 

So  whether  the  lessee  became  a  technical  sub-lessor  or  not,  since 
he  retained  a  right  to  share  in  the  oil  produced,  he  retained  an 
economic  interest  in  the  oil  in  place,  identical  with  that  of  a  lessor. 
Such  an  interest  is  depleted  by  production,  and  is  within  the  mean- 
ing and  purpose  of  the  statute  permitting  the  deduction. 

Chairman  Leser  :  Before  proceeding  with  the  next  paper,  I  am 
asked  to  make  an  announcement.  I  am  asked  to  announce  a  trans- 
fer of  two  numbers  on  the  program.  The  report  of  the  committee 
on  model  plan  of  state  and  local  taxation,  scheduled  for  tomorrow 
morning,  will  be  given  tomorrow  evening;  and  the  report  of  the 
committee  on  tax  delinquency,  scheduled  for  tomorrow  evening, 
will  be  made  in  the  morning.  This  is  done  to  accommodate  Pro- 
fessor Fairchild,  who  has  to  leave. 

I  was  very  much  interested  in  the  references  that  the  last  speaker 
made  to  my  own  state.  I  am  in  full  sympathy  with  his  implied 
disappointment  at  the  decision  of  the  Supreme  Court  in  the  case 
of  Williams  v.  Baltimore,  in  which  it  sustained  a  special  act  of 
exemption,  overruling  what  I  consider  a  very  excellent  opinion  by 
the  circuit  court  of  appeals,  written  by  Judge  Parker,  holding  that 
it  lacked  the  elements  of  proper  classification. 

The  ground  upon  which  the  Supreme  Court  bases  its  ruling  is 
that  there  were  special  reasons  in  this  case  why  there  should  be 
this  special  exemption.  Gentlemen,  there  always  will  be  special 
reasons,  and  if  they  are  not  stated  in  the  act  they  will  be  assumed. 
I  think  the  decision  is  a  very  important  and  a  very  dangerous  one. 

Shortly  after  it  was  handed  down  my  own  commission  had  to 
pass  upon  the  question  of  whether  or  not  a  special  act  exempting 
the  investments  of  the  Oliver  Hiberian  Free  School,  a  very  worthy 
institution,  but  specially  named  in  the  act,  should  be  complied  with ; 
and  let  me  say,  gentlemen,  we  did  not  comply  with  that  statute  and 
we  held  that  that  exemption  could  not  be  allowed,  this  in  spite  of 
the  decision  of  the  Supreme  Court  of  the  United  States. 

I  will  say  that  there  was  this  slight  distinction :  Apparently  the 
Supreme  Court  had  said  this  railroad  company  was  the  only  one  in 
that  particular  situation,  therefore  it  could  be  named. 

In  the  case  of  the  Oliver  Hibernian  Free  School,  it  appeared  that 
some  years  ago  there  was  another  institution  which  gave  free  edu- 
cation, and  a  private  institution,  so  that  it  could  not  be  claimed  that 
the  Oliver  Free  School  was  the  only  one — a  very  thin  distinction. 
I  have  always  felt  that  it  was  very  important  to  observe  the  prin- 

^"^Ibid.,  557. 
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ciples  upon  which  exemptions  could  be  allowed,  and  that  there 
should  be  classification,  which  should  not  only  bear  a  reasonable 
relation  to  the  object  of  the  legislation,  but  that  the  class  should 
include  all  members,  and  that  a  class  was  imperfect  if  it  was  not 
capable  of  expansion. 

You  cannot  call  a  thing  a  class  which  is  fixed  and  immutable. 
It  must  be  capable  of  expansion;  and  this  decision  did  not  follow 
those  well-known  principles. 

I  imagine  most  of  you  have  had  the  experience,  first  at  the  Grand 
Canyon  and  then  again  here,  of  buying  cigars  or  some  little  articles, 
and  being  annoyed  by  having  to  pay  a  penny  or  two  pennies,  illus- 
trating the  operation  of  the  sales  tax.  I  was  very  much  amused  at 
the  disappointment  and  chagrin  expressed  by  tax  men,  mind  you, 
at  the  exaction  of  such  a  tax. 

I  recall  a  case  in  my  town  where  a  magistrate  tried  a  man  for 
wife-beating.  Convicting  him,  he  said,  "  I  will  fine  you  $5.50." 
The  man  who  was  fined  said,  "  I  don't  mind  paying  the  $5,  but 
what  is  the  idea  of  the  50  cents  ?"  The  magistrate  said,  "  That  is 
a  tax  on  amusements." 

We  shall  now  receive,  not  a  final  report  of  the  committee  on 
public  expenditures,  but  a  preliminary  report  of  that  committee, 
presented  by  Professor  Harley  Lutz,  whom  you  will  now  hear. 

PRELIMINARY  REPORT  OF  THE  COMMITTEE  OF 

THE  NATIONAL  TAX  ASSOCIATION  ON 

EXPENDITURE  CONTROL 

HARLEY    L.    LUTZ,    CHAIRMAN 

The  situation  presented  by  the  cost  of  government  in  the  United 
States  may,  without  exaggeration,  be  said  to  be  more  serious  at  this 
time  than  it  has  been  at  any  period  of  our  national  history.  Public 
expenditures  increased  at  an  appalling  rate  during  the  prosperous 
years  following  the  war,  and  such  decreases  as  may  have  been 
effected  for  ordinary  purposes  since  1929  have  been  far  more  than 
offset  by  the  enormous  payments  for  relief  and  other  emergency 
purposes.  With  the  rapid  decline  of  the  national  income  by  1933 
to  a  figure  estimated  to  be  less  than  half  that  of  1929,  the  real 
burden  of  taxation  has  become  a  crushing  load.  Tax  delinquency 
has  reached  a  level  which  impairs  the  legitimate  services  of  govern- 
ment and  undermines  the  foundations  of  public  credit.  The  un- 
restrained excesses  of  public  borrowing  have  found  their  logical 
climax  in  extensive  defaults,  thereby  threatening  the  solvency  of 
many  institutions,  public  and  private.  Entrenched  political  and 
other  interests  have  thus  far  been  successful  in  defeating  many  of 
the  proposals  for  improving  the  governmental  organization  and 
structure.     Public  administration,  especially  in  local  affairs,  is  still 
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a  dense  jungle  of  overlapping,  unnecessary,  inefficient  units,  lacking 
the  will  and  too  often  the  desire  to  operate  efficiently.  In  short,  we 
are  confronted  by  the  bitter  prospect  that  governmental  insolvency, 
already  an  accomplished  fact  in  many  municipalities  and  in  some 
states,  may  become  general. 

Every  citizen,  whether  or  not  he  is  a  taxpayer,  has  a  direct  and 
vital  concern  in  the  speedy  correction  of  this  situation.  A  perma- 
nent and  adequate  remedy  can  only  be  provided  through  the  de- 
velopment of  public  expenditure  control  as  a  long-range  objective 
and  not  merely  as  an  emergency  device,  to  be  laid  aside  with  the 
return  of  more  prosperous  conditions.  Our  general  neglect  of  this 
matter  has  been  largely  responsible  for  our  present  fiscal  difficulties. 
It  is  now  our  paramount  duty  to  proceed  resolutely  to  seek  and 
establish  such  remedies  as  can  be  developed.  If  the  people  falter 
or  fail  in  this,  they  can  hardly  expect  permanent  tax  relief  or  any 
of  the  advantages  that  come  from  a  stable  and  efficient  financial 
system. 

The  committee  which  has  been  charged  with  the  heavy  respon- 
sibility of  leadership  in  this  undertaking,  so  far  as  the  National  Tax 
Association  is  concerned,  was  initiated  by  a  resolution  adopted  at 
the  1932  conference.  Ths  resolution  provides  that  the  committee  to 
be  appointed  shall  "  take  into  consideration  the  question  of  the 
control  of  public  expenditures  "  and  shall  "'  cooperate  with  other 
agencies  working  along  similar  lines."  This  language  will  be  con- 
strued as  a  mandate  to  present  at  some  future  conference  a  report 
embodying  such  recommendations  for  the  control  of  public  expen- 
ditures as  the  committee,  after  due  study,  may  decide  upon.  Co- 
operation with  other  agencies  must  be  construed  as  authorization  to 
solicit  the  aid  of  such  agencies  and  to  utilize,  for  the  purposes  of 
the  committee  report,  any  assistance,  data  or  experience  which  they 
may  be  able  to  contribute. 

The  magnitude  of  the  task  and  the  short  time  that  has  elapsed 
since  the  committee  was  appointed  render  impossible  the  submission, 
at  this  time,  of  anything  more  than  a  preliminary  report  in  which 
is  outlined  the  essential  features  of  the  problem  as  they  are  now 
viewed.  This  outline  is  not  regarded  as  comprehensive  or  final. 
It  constitutes  simply  a  first  statement  of  the  problem,  a  method  of 
organizing  the  work  program  of  the  committee. 

The  first  step  is  to  arrive  at  a  clear  understanding  of  what  is 
meant  by  expenditure  control.  As  we  shall  use  the  term,  "  expen- 
diture control  "  means  the  intelligent  and  purposeful  determination 
of  the  amounts  that  are  to  be  spent  for  the  governmental  services 
and  the  operation  of  these  services  under  conditions  which  will 
assure  maximum  efficiency  and  economy.  It  contemplates  sound 
public  financing,  the  elimination  of  waste  and  the  abolition  or  cur- 
tailment of   unreasonably   lavish   public   services.     The   concept   is 
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necessarily  complex,  since  the  factors  and  conditions  that  must  be 
dealt  with  are  numerous  and  diverse.  Its  essence  is  in  the  emphasis 
upon  the  intelligent  and  purposeful  determination  of  the  costs  of 
government.  If  public  expenditures  are  high  or  low,  if  they  are 
rising  or  falling,  the  real  substance  of  expenditure  control  means 
that  the  facts  or  tendencies  in  question  are  clearly  and  fully  known, 
that  the  reasons  therefor  are  being  subjected  to  examination,  analysis 
and  interpretation,  and  that  adequate  devices  are  available  for  the 
correction  of  conditions  found  to  be  undesirable. 

The  intelligent  and  purposeful  determination  of  the  amounts  to  be 
spent  on  the  several  governmental  services  will  require  the  active, 
sustained  attention,  first,  of  the  regularly  constituted  agencies  and 
officials  of  government,  and  second,  of  the  citizens  themselves.  It 
is  possible  to  distinguish,  therefore,  those  aspects  of  the  problem 
which  may  be  designated  as  "  official  "  or  public,  in  the  sense  that 
they  involve  legislative  or  public  administrative  action;  and  those 
aspects  which  may  be  designated  as  "  unofficial  "  or  private,  in  the 
sense  that  they  relate  to  the  activities  of  individuals  or  of  organ- 
ized groups  of  citizens,  and  the  general  attitude  of  the  people  on 
matters  of  governmental  policy.  These  aspects  are  coordinate  and 
equal  in  importance.  Citizen  interest  and  responsibility  are  quite  as 
essential  as  legislative  and  administrative  reforms. 

At  this  time  we  can  do  no  more  than  indicate  some  of  the  prin- 
ciples which  appear  to  underlie  any  scheme  of  reasonable  and  effec- 
tive expenditure  control.  The  further  testing  of  these  principles 
and  the  proposal  of  means  whereby  those  which  may  be  finally 
approved  can  be  given  practical  application,  constitute  the  main 
future  task  of  your  committee. 

I.   The  Official  Aspect  of  Expenditure  Control 

Those  steps  toward  effective  expenditure  control  which  involve 
public  action,  legislative  or  administrative,  have  to  do  in  part  with 
the  external  aspect  of  governmental  organization,  that  is,  its  geo- 
graphical and  territorial  pattern  and  arrangements,  and  in  part 
with  the  internal  aspect  of  such  organization,  that  is,  the  structure 
and  relationship  of  the  various  administrative  features  within  the 
governmental  unit,  whether  it  be  large  or  small. 

A.    The  External  Aspect  of  Governmental  Organization 

In  general,  this  division  of  the  problem  involves  the  environ- 
mental aspect  of  government.*  Public  administration  may  be 
viewed  as  a  series  of  management  operations  performed  in  certain 
territorial   settings   which   are   established   by   constitutional   or   by 

*  See  H.  L.  Lutz,  "  The  Control  of  Public  Expenditures,"  in  Proceedings 
of  the  Twenty-Fourth  National  Tax  Conference,  pp.  153-172. 


REPORT  OX  EXPENDITURE  COXTROL  203 

statutory  provisions.  Efficient  administration  requires  the  provision 
of  suitable  environmental  conditions  within  which  the  administrative 
operations  are  conducted,  and  to  this  end  the  following  principles 
are  suggested : 

1.  Jurisdictional  administrative  organization  should  be  appropriate 
to  the  governmental  functions  to  be  performed. 

It  is  now  a  fairly  well-established  fact  that  maladjustments  of 
functional  allocation  are  responsible  for  unnecessary  public  expen- 
ditures of  substantial  amount.  The  present  distribution  of  the  sev- 
eral governmental  functions  among  different  grades  of  governmental 
units  is  a  product  of  our  social  and  governmental  development.  In 
large  part  it  is  accidental,  fortuitous.  Certain  functions  have  re- 
mained a  local  responsibility,  although  the  tremendous  improvements 
of  the  past  thirty  years  in  communication  and  transportation  suggest 
that  they  could  be  performed  more  economically  and  more  satisfac- 
torily over  a  larger  area.  Certain  other  functions  have  been  cen- 
tralized under  state  control,  but  without  adequate  consideration  of 
the  possibilities  of  securing  better  performance  within  properly 
designed  intermediate  districts. 

Corollary  to  the  principle  stated  above  is  the  proposition  that 
while  district  reorganization  through  consolidation  may  be  fre- 
quently advantageous,  it  is  not  always  the  prime  essential,  in  com- 
parison with  a  proper  functional  allocation.  In  many  parts  of  the 
country  there  are  too  many  small,  weak  units  of  local  government, 
such  as  townships,  boroughs  and  other  types  of  small  municipality. 
Some  states  have  too  many  counties,  while  a  few  critics  of  our 
entire  federal  system  are  insisting  that  we  have  too  many  states. 
We  may  leave  the  question  of  state  consolidation  out  of  the  discus- 
sion for  the  present  with  the  observation  that  the  creation  of  inter- 
state "  authorities  "  such  as  the  Port  of  New  York  Authority  and 
the  Tennessee  River  Valley  Authority  indicate  the  probable  direc- 
tion which  will  be  taken  by  the  movement  to  correct  the  most  serious 
defects  presented  by  arbitrary  state  boundary  lines.  In  the  local 
field,  however,  no  one  will  dispute  the  necessity  for  a  reduction  in 
the  number  of  administrative  units. 

It  should  be  emphasized,  however,  that  a  mere  reduction  in  the 
number  and  an  increase  in  the  size  of  these  local  units,  considered 
alone,  cannot  provide  assurance  of  greater  economy  and  efficiency 
in  the  performance  of  governmental  services.  A  proper  regard  for 
the  allocation  of  functions  to  those  units  which  can  most  efficiently 
and  satisfactorily  perform  them  may  result  in  justifying  certain  of 
the  smaller  units.  In  any  event,  attention  should  be  centered  first 
upon  a  distribution  of  functional  responsibilities  and  then  upon 
types  and  sizes  of  governmental  unit  adequate  in  area  and  resources 
for  the  economical  performance  of  these  functions.     If  the  result  is 
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a  certain  number  of  small  units,  these  will  at  least  have  a  defensible 
case  for  their  continued  existence. 

2.  The  revenue  resources  of  any  governmental  unit  shoidd  be 
commensurate  with  the  burden  of  services  to  be  performed  by  it. 

The  defective  and  costly  allocation  of  functional  responsibilities 
to  governmental  units  which  are  incapable  of  efficient  performance 
thereof  is  matched  today  by  a  system  of  revenue  allocation  which 
in  some  cases  imposes  tremendous  burdens  and  in  other  cases  pro- 
motes extravagance.  For  example,  small  local  units,  depending 
almost  entirely  upon  a  local  property  tax,  are  obliged  to  finance 
roads,  schools,  health,  relief  and  other  services  which  in  fact  require 
larger  administrative  areas  and  broader  revenue  resources.  States 
have  sometimes  seized  highly  productive  revenue  resources  without 
recognizing  the  necessity  of  re-allocating  the  costs  of  governmental 
functions.  The  failure  to  consider  functional  re-allocation  in  ad- 
vance of  the  plans  that  have  been  introduced  for  the  collection  and 
disposition  of  important  new  taxes  has  often  produced  an  inequi- 
table balance  between  resources  and  functional  responsibilities  and 
has  promoted  numerous  unsatisfactory  schemes  for  grants  and 
subsidies. 

The  superiority  of  the  state  as  the  agency  for  administering  and 
collecting  certain  types  of  tax  must  be  recognized.  The  state  is  not 
always  superior,  however,  as  the  unit  of  administration.  When  the 
matter  of  functional  allocation  has  been  properly  determined,  state- 
collected  revenues  can  and  should  be  used  as  aids  to  local  units, 
and  under  such  circumstances  they  may  become  a  powerful  agency 
in  promoting  efficiency  within  the  new  administrative  areas. 

3.  So  far  as  possible,  there  should  be  but  a  single  local  adminis- 
trative authority  over  any  given  area  and  over  the  population  znthin 
that  area. 

This  strict  standard  need  not  be  insisted  upon  in  every  instance, 
but  it  is  entirely  clear  to  all  who  are  familiar  with  the  subject  that 
the  maintenance  of  a  series  of  duplicating  and  overlapping  govern- 
mental agencies  over  a  given  area  can  only  result  in  an  unneces- 
sarily increased  aggregate  of  governmental  costs.  This  condition 
tends,  also,  to  a  lowering  of  the  quality  of  governmental  service, 
through  the  diffusion  of  responsibility  for  the  planning  and  execu- 
tion of  all  large  and  important  projects. 

Important  illustrations  of  this  aspect  of  the  subject  are  the  rela- 
tion of  the  county  to  the  large  city  within  it,  the  relation  of  metro- 
politan districts  to  the  cities  within  the  district,  and  the  position 
of  the  rural  township  under  any  scheme  of  functional  allocation. 
It  seems  clear  that  extensive  duplication  of  service-rendering  agen- 
cies should  be  avoided,  which  means  that  any  given  service  should 
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not  be  performed  simultaneously  by  a  large  unit  and  by  the  smaller 
units  within  it.  Only  by  a  proper  allocation  of  functional  respon- 
sibilities can  such  duplication  be  avoided.  The  simplification  of  the 
administrative  structure,  in  its  territorial  or  environmental  sense* 
is  an  essential  prerequisite  to  the  realization  of  those  internal  ad- 
ministrative changes  without  which  adequate  expenditure  control  is 
impossible. 

B.    The  Internal  Aspects  of  Organisation 

We  pass  now  to  the  internal  aspect  of  public  administrative 
organization,  that  is,  the  internal  administrative  structure  of  the 
governmental  unit.  Whether  the  unit  be  large  or  small,  whether  its 
services  are  dispensed  over  an  extensive  area  for  a  large  population 
or  the  reverse,  there  are  certain  essentials  of  organization  which 
must  be  observed  if  the  conditions  for  adequate  expenditure  control 
are  to  be  present.     These  are : 

1.  The  personal  responsibility  of  administrative  and  financial 
officers  slioidd  be  direct  and  inescapable. 

The  evolution  of  governmental  structural  types  in  this  country 
has  been,  for  the  most  part,  along  a  line  which  has  obscured  this 
principle  and  defeated  its  realization.  The  movement  for  state  re- 
organization has  revealed  the  extent  to  which  authority  and  respon- 
sibility have  been  split  up  and  diffused  among  independent  depart- 
ments, boards,  commissions,  bureaus  and  other  agencies.  A  similar 
and  worse  condition  prevails  in  local  government,  due  in  part  to  the 
creation  of  numerous  independent  agencies  for  the  supply  of  gov- 
ernmental services  over  a  given  area,  and  in  part  also  to  the  de- 
velopment of  forms  of  internal  structural  organization  which  permit 
evasion  of  personal  responsibility. 

2.  The  policy-determining  authority  and  the  administrative  author- 
ity should  be  vested  in  different  groups  or  persons. 

On  the  theory  that  the  policies  of  government,  in  a  democratic 
state,  spring  ultimately  from  the  desires  or  the  mandates  of  the 
people,  the  policy-determining  authority  becomes  the  representative 
of  the  people,  reflecting  the  current  expression  of  the  popular  will. 
In  the  state  and  national  governments,  this  authority  is  vested  in 
the  legislative  branch,  while  in  the  local  governments  it  is  vested 
in  the  council,  commission  or  board  of  chosen  freeholders.  It  must 
be  recognized  that  legislative  assemblies  are  not  always  responsive 
to  the  popular  will,  and  also  that  the  design  of  some  state  govern- 
ments was  worked  out  prior  to  the  great  urban  expansion,  a  fact 
which  prevents  the  assembly  in  such  cases  from  being  a  truly 
representative  body. 

These  concessions  are,  however,  beside  the  point.  The  most  im- 
portant reason  for  separating  the  policy-determining  function  from 
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the  administrative  function  lies  in  the  fundamentally  different 
capacities  which  are  required  in  the  two  fields.  In  the  one,  the 
qualifications  required  are  those  of  the  politician,  using  this  term 
in  its  best  and  broadest  sense.  In  the  other,  the  qualifications  re- 
quired are  those  of  the  expert,  the  trained  technician.  The  policy- 
determining  group  studies  constantly  the  course  of  public  opinion, 
and  seeks  either  to  influence  it  or  to  ride  with  it.  The  administra- 
tive group  deals  primarily  with  the  specific  assignments,  often  highly 
technical  in  character,  which  represent  the  current  expression  of  the 
public  demand  for  governmental  services.  Theirs  is  the  task  of 
applying  the  specific  resources  of  the  state  in  such  manner  as  to 
secure  the  maximum  flow  of  services  at  the  least  cost.  Evidently, 
these  two  widely  differing  types  of  capacity  are  rarely  if  ever  found 
in  combination;  if  their  union  in  the  same  individual  were  more 
common  than  in  fact  it  is,  the  two  talents  could  not  be  successfully 
exerted  simultaneously. 

Further,  whenever  a  policy-determining  group  is  permitted  to 
undertake  directly  the  execution  of  its  own  policies,  the  principle 
of  direct  personal  responsibility  is  open  to  flagrant  violation.  Abun- 
dant evidence  of  this  may  be  found  in  the  government  of  counties, 
and  of  those  cities  under  commissions  or  councils  w'hich  have  direct 
administrative  responsibilities. 

3.  Adequate  agencies  and  instnimentalities  of  expenditure  control 
vmst  he  provided. 

Under  this  heading  mention  should  be  made  of  the  various  de- 
vices which  have  been,  or  which  could  be  developed,  to  promote 
order  and  system,  particularly  in  financial  administration.  Illustra- 
tions of  these  devices  are:  (1)  a  budget  system,  preferably  of  the 
executive  type,  with  provision  for  executive  control  over  the  prep- 
aration and  the  execution  of  the  financial  program;  (2)  centralized 
purchasing  for  all  governmental  units  large  enough  to  warrant  the 
application  of  such  a  policy;  (3)  a  uniform  system  of  accounting 
and  auditing;  (4)  for  all  governmental  divisions  inferior  to  the 
state,  uniform  and  reasonably  strict  control  of  borrowing,  in  order 
to  prevent  a  recurrence  of  the  excesses  which  have  resulted  in 
wholesale  defaults.  It  should  be  observed,  parenthetically,  that  part 
of  the  explanation  for  excessive  local  borrowing  is  to  be  found  in 
the  improper  allocation  of  functional  responsibilities,  whereby  local 
units  have  been  forced  to  carry  functional  responsibilities  too  heavy 
for  their  available  resources.  No  effective  debt  limits  can  be  set 
for  the  state  and  national  governments  other  than  those  which 
might  be  voluntarily  imposed  out  of  due  regard  for  the  ultimate 
capacity  and  willingness  to  carry  the  load;  (5)  adequate  agencies, 
in  the  form  of  departments  or  divisions  of  the  state  government, 
for  the  exercise  of  effective  control  and  supervision  over  the  fiscal 
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operations  of  state  and  local  administrative  authorities;  (6)  a  pro- 
cedure whereby  individuals  or  groups  of  citizens  may  openly  present 
their  views  on  any  question  of  financial  policy  in  order  to  provide 
more  complete  and  accurate  information,  greater  publicity  for  the 
facts,  and  a  more  adequate  expression  of  the  popular  will. 

The  fiscal  reform  movement  in  this  country  has  found  more  gen- 
eral expression  in  the  development  of  the  devices  just  mentioned, 
and  others  of  similar  character,  than  at  any  other  point.  Yet  the 
provisions  for  budgeting,  for  debt  control,  for  accounting,  audit- 
ing, purchasing  and  the  like  are  far  from  uniform,  and  their  quality 
varies  exceedingly. 

4.  Standards  of  service  and  of  cost  shoidd  be  developed  and  ap- 
plied in  the  measurement  of  governmental  services  and  their  cost. 

Pioneer  work  in  this  field  is  now  being  done  by  a  few  research 
organizations  and  by  a  few  governmental  units.  While  the  task  is 
difficult,  there  can  be  little  doubt  that  vigorous  attack  on  the  prob- 
lem will  yield  results  of  immense  value.  With  reasonable  modifica- 
tion of  the  accounting  systems  now  in  general  use  and  with  a  proper 
utilization  of  the  data  which  could  thus  be  secured,  an  extensive 
array  of  unit  costs  could  be  evolved  which  would  be  highly  illu- 
minating, both  for  comparative  purposes  and  as  a  guide  to  the 
current  formulation  of  budget  policy. 

The  determination  of  standards  of  service  is  a  matter  which  in- 
volves the  active  and  intelligent  cooperation  of  all  of  the  agencies, 
public  and  private,  which  are  concerned  with  the  operations  of 
government.  In  many  if  not  all  of  the  activities  which  government 
undertakes,  it  should  be  possible  through  this  cooperation  to  develop 
quantitative  and  qualitative  standards  of  service.  There  can  be  little 
profitable  discussion  or  criticism  of  governmental  costs  unless  there 
can  be  established  some  sort  of  relation  between  these  costs  and  the 
services  which  they  are  supposed  to  provide. 

5.  Proper  training  should  be  provided  for  the  permanent  personnel 
in  the  public  service. 

This  principle  is  now  recognized  for  certain  branches  of  the 
public  service,  the  most  familiar  and  general  illustration  being  that 
of  teacher  training.  The  larger  cities  maintain  schools  for  police 
training,  and  a  smaller  number  of  cities  provide  training  for  fire- 
men. There  are  other  large  groups  of  public  employees  for  which 
appropriate  training  should  be  provided.  With  respect  to  these, 
however,  the  general  practice  has  been  to  provide  the  training  after 
appointment  has  been  made  and  while  the  appointees  are  enjoying 
the  status  and  the  compensation  of  properly  trained  public  servants. 
The  problem  of  maintaining  a  high  level  of  efficiency  in  a  group 
of  workers  protected  by  civil  service  and  often  also  by  tenure  legis- 
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lation  is  difficult  but  one  approach  to  its  solution  would  be  the  pro- 
vision of  proper  advance  training  and  the  inculcation  of  profes- 
sional morale. 

Other  personnel  problems  which  will  undoubtedly  engage  the 
attention  of  the  committee  center  about  the  merit  system.  So  large 
a  proportion  of  all  public  expenditures  represent  payments  of  wages 
and  salaries  that  every  effort  must  be  made  to  assure  a  sound  pro- 
cedure for  the  selection,  promotion,  discipline  and  retirement  of 
public  employees. 

6.  Comprehensive  financial  planning  should  precede  all  concrete 
expenditure  proposals. 

It  is  hardly  necessary  to  insist  that  there  can  be  no  intelligent 
and  economical  application  of  governmental  resources  without  care- 
ful, comprehensive  planning.  The  best  examples  of  budgetary  pro- 
cedure provide  an  instance  of  such  planning,  but  this  procedure  is 
ordinarily  restricted  to  a  single  fiscal  year,  and  also  to  the  current 
operations  of  the  governmental  unit  during  such  fiscal  year.  Much 
less  frequent  are  the  instances  of  careful  long-range  planning  for 
capital  expenditures  and  the  long-range  task  of  financing  such  ex- 
penditures. The  experiences  of  the  past  few  years  have  made  the 
whole  world  conscious,  as  never  before,  of  the  economic  cycle. 
The  certainty  of  abnormal  financial  burdens  and  difficulties  during 
the  depression  phase  of  the  economic  cycle  demands  that  in  future 
great  concern  should  be  displayed  with  respect  to  the  cyclical  varia- 
tions of  taxable  capacity  and  public  spending. 

Adequate  financial  planning,  whether  in  good  times  or  in  depres- 
sion periods,  involves  further,  the  formulation  of  a  public  expendi- 
ture policy  based  upon  a  carefully  considered  scale  of  community 
needs,  values  and  resources.  First  things  must  be  put  first,  and  the 
surest  way  of  avoiding  extravagant  expenditures  for  a  single  project 
is  to  have  in  the  picture  the  community  needs  for  other  important 
projects,  and  at  the  same  time  the  community's  ability  to  pay  for 
these  things.  The  method  of  undertaking  a  series  of  projects  with- 
out a  considered  long-range  program,  now  so  generally  followed, 
has  contributed  materially  to  excessive  outlays  and  burdensome  debt 
obligations. 

This  outline  of  some  of  the  essentials  involved  in  an  adequate 
scheme  of  expenditure  control  should  reveal  that  such  control  is,  in 
essence,  a  vital  feature  of  governmental  operation.  It  cannot  be 
rigid,  mechanical  or  automatic.  Its  success  will  depend  very  largely 
upon  the  will  and  the  intention  of  those  responsible  for  public  ad- 
ministration, and  upon  the  active,  continued  support  of  the  people. 
Before  passing  to  a  consideration  of  the  ways  by  which  the  un- 
official agencies  can  stiffen  the  will  and  uphold  the  hands  of  the 
official  agencies  in  this  task,  reference  should  be  made  to  a  group 
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of  devices  which  have  gained  some  popularity  as  measures  of  ex- 
penditure control. 

Such  devices  have  usually  taken  the  form  of  tax-rate  limitations, 
or  of  restrictions  upon  the  aggregate  volume  of  expenditure.  All 
such  methods  are  negative  rather  than  constructive.  Your  com- 
mittee expresses  no  judgment  at  this  time  as  to  the  possible  merits 
of  such  devices  as  an  integral  part  of  a  comprehensive  scheme  of 
expenditure  control,  but  it  has  no  confidence  in  them  as  the  sole 
means  of  achieving  the  ends  sought,  and  it  believes  that  undue 
emphasis  upon  them  may  result  in  diverting  attention  and  energy 
from  the  main  task  of  building  an  effective  plan  for  securing  the 
desired  flow  of  governmental  services  at  lowest  cost. 

II.   The  Unofficial  or  Citizen  Aspect  of 
Expenditure  Control 

As  indicated  earlier,  the  constructive,  intelligent  participation  of 
the  people  is  quite  as  essential  in  securing  efficient  and  economical 
government  as  are  the  improvements  in  governmental  organization 
and  procedure.  This  means  something  different  from  the  attitude 
expressed  vaguely  in  the  term  '"  a  good  citizen."  Popular  indiffer- 
ence toward  all  governmental  matters  is  a  familiar  phenomenon,  the 
prevalence  of  which  has  apparently  warranted  a  cynical  attitude 
toward  the  possibility  of  overcoming  it.  Without  question  it  will 
be  a  difficult  task  to  infuse  into  any  large  number  of  persons  a  sense 
of  their  own  personal  responsibility  for  the  quality  of  government 
which  they  are  getting,  but  the  success  which  has  attended  some  of 
the  efforts  in  this  direction  makes  the  prospect  appear  more  hopeful. 
The  crushing  weight  of  taxation  and  the  mounting  evidence  of 
unnecessary  governmental  costs  which  could  be  lessened  by  an  in- 
telligent attack  on  the  problem  have  provided  a  situation  favorable 
to  the  molding  of  public  opinion.  Proper  leadership  and  sound 
organization  methods  should  go  far  in  changing  the  earlier  popular 
attitude. 

The  organization  and  direction  of  informed  public  opinion  along 
the  lines  best  calculated  to  render  effective  a  plan  of  expenditure 
control  is  a  subject  which  will  doubtless  engage  the  attention  of 
your  committee  in  the  course  of  its  study.  At  this  time  we  go  no 
further  than  to  indicate  certain  essentials  to  be  observed  by  those 
who  may  seek,  through  taxpayers'  associations  or  similar  organiza- 
tions to  exert  a  prolonged  and  substantial  influence  upon  the  course 
of  public  opinion  in  this  field. 

1.  There  should  be  a  long-range  program  with  expenditure  con- 
trol as  its  primary  objective. 

The   successful   control   'of   governmental   costs   is   not   simply   a 
matter  of  one  or  two  vears.  nor  is  it  a  subject  which  will  demand 
14 
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attention  only  until  more  prosperous  business  conditions  return. 
The  successful  organization  must  take  as  its  motto,  "  Eternal  vigi- 
lance is  the  price  of  expenditure  control."  This  long-range  pro- 
gram will  be  made  up  of  some  elements  which  can  be  demanded  and 
secured  at  once  or  in  the  near  future,  and  of  other  elements  which 
will  require  steady,  determined  pressure  over  a  considerable  period. 
Citizens  who  join  such  a  movement  should  be  asked  to  enlist  for 
the  duration  of  the  war. 

2.  Critical  but  scientific  governmental  research  is  essential  to  the 
vitality  of  citizen  interest  in  expenditure  control. 

An  enduring  popular  concern  in  efficient  government  cannot  be 
sustained  solely  by  the  tricks  which  are  popularly  characterized  as 
"  ballyhoo  ".  Every  organization  which  sets  up  expenditure  control 
as  its  primary  objective  should  be  prepared  to  study  continuously 
and  critically  the  results  of  governmental  operation,  thereby  pro- 
viding a  perpetual  inventory  of  the  legislative  and  administrative 
achievements.  Needless  to  say,  such  study  should  be  constructive, 
objective  and  non-partisan.  Public  officials  are  too  close  to  their 
respective  jobs,  too  much  occupied  usually  with  administrative  de- 
tails, to  acquire  the  perspective  necessary  for  unbiased  appraisal  of 
their  own  work.  Independent  governmental  research,  involving 
careful  factual  analysis  and  scrupulously  exact  reporting  by  scien- 
tifically-minded groups  will  provide  the  sustenance  for  a  sustained, 
intelligent  public  interest  in  government. 

3.  Correlation  of  governmental  research  and  synthesis  of  the 
results  zi'ould  promote  solidarity  of  public  opinion  on  expenditure 
control. 

Despite  the  excellent  work  now  being  done  by  many  govern- 
mental research  organizations,  there  is  an  obvious  lack  of  coordi- 
nation of  the  efforts  and  of  the  results,  in  consequence  of  which 
their  influence  is  restricted.  Integration  of  this  activity  is  extremely 
desirable.  One  method  of  accomplishing  this  would  be  through  a 
series  of  regional  clearing-house  units  for  all  of  the  agencies  en- 
gaged in  governmental  research. 

It  would  be  evident  without  this  brief  outline  that  the  assignment 
for  the  committee  on  expenditure  control  includes  an  extensive 
territory.  Obviously,  this  task  cannot  be  adequately  discharged 
without  the  fullest  support  of  the  Association.  Your  committee 
has  full  confidence  that  this  support  will  be  freely  given,  in  both  a 
moral  and  a  material  way.  It  will  undoubtedly  be  necessary,  before 
the  conclusion  of  the  undertaking,  to  provide  funds,  at  least  in  an 
amount  sufficient  to  permit  the  committee  to  assemble  for  a  pre- 
liminary study  of  the  procedure  and  again  for  discussion  of  such 
report  as  may  be  drafted.     The  provision  of  a  further  moderate 
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sum  which  would  permit  the  employment  of  a  research  assistant 
and  a  certain  amount  of  travel  for  research  purposes  would  facili- 
tate the  enterprise  and  enhance  the  usefulness  of  the  results. 

Harley  L.  Lutz,  Chairman 
Rupert  F.  Asplund 
Frederick  M.  Davenport 
Luther  Gulick 
MiLBANK  Johnson 
Ogden  L.  Mills 
Charles  H.  Morrissett 
George  G.  Tunell 
Philip  Zoercher 

Chairman  Leser  :  I  think  after  hearing  the  paper  we  all  realize 
that  Professor  Lutz  had  something  to  do  with  preparing  it,  and  that 
he  deserves  a  place  on  the  "  Brain  Trust  "  of  the  National  Tax 
Association. 

Rolland  a.  Vandegrift  (California)  :  Mr.  Chairman,  Mr.  Ed- 
ward Logan,  budget  secretary  of  the  state  of  Pennsylvania,  has 
arranged  to  have  some  of  the  budget  officers  of  the  states  get  to- 
gether at  a  round-table  discussion.  That  round-table  discussion  will 
be  held  at  lunch  time  in  the  main  dining  room,  and  all  of  you  who 
are  interested  in  a  round-table  discussion  on  budgets,  either  on  the 
technical  side  or  the  other  side,  we  will  be  pleased  to  have  you 
attend  that  meeting  this  noon,  just  after  the  picture  is  taken. 

W.  G.  Query  :  I  have  two  important  announcements  to  make. 
The  resolutions  committee  will  meet  upon  the  adjournment  of  the 
present  session  in  Room  203  on  this  floor ;  also  a  meeting  of  the 
nominations  committee  will  be  held  in  this  room  at  the  close  of  the 
morning  session. 

I  want  to  again  urge  all  the  delegates,  although  I  made  this  an- 
nouncement once  this  morning,  to  secure  dinner-session  tickets  or 
make  reservations  at  the  registration  desk  as  you  go  out  this 
morning. 

I  also  want  to  say  that  the  enrollment  up  to  this  time  is  416. 

A.  H.  Stone  (Mississippi)  :  I  wish  to  comment  on  the  paper 
read  by  Mr.  Morrison.  He  referred  to  decisions  of  the  Supreme 
Court  in  which  they  permit  and  approve  a  discrimination  in  favor 
of  national  banks,  on  the  theory  that  they  are  federal  government 
agencies.  Most  of  us  have  regarded  them  as  organized  for  the 
primary  purpose  of  private  profit. 

There  came  into  the  federal  court  another  case  involving  the 
right  of  the  federal  government  to  tax  a  state  government  agency, 
namely,  the  State  Bank  of  North  Dakota,  actually  owned  by  the 
state,  and  operated  primarily  for  the  purpose  of  financing  its  fiscal 
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affairs.  A  tax  was  laid  on  the  income  of  that  bank  aind  the  tax 
was  sustained  by  the  federal  court.  That  decision  was  sustained 
by  the  circuit  court  of  appeals,  and  on  request  for  certiorari,  a  cer- 
tiorari was  denied.  So  you  have  that  situation :  A  bank  organized 
and  established  for  the  purpose  of  managing  the  fiscal  affairs  of  the 
state,  and  actually  owned  by  the  state,  is  not  protected  by  the  fed- 
eral government. 

Chairman  Leser:  We  are  now  to  hear  a  paper  by  Mr.  McDon- 
nell, president  of  the  Minnesota  Taxpayers'  Association,  on  "Main- 
taining Popular  Interest  in  Government  Through  a  Taxpayers' 
Association." 

CREATING  AND  MAINTAINING  POPULAR  INTEREST 

IN  GOVERNMENTAL  COSTS  AND  FUNCTIONS 

THROUGH  A  TAXPAYERS 

ASSOCIATION 

JAMES  F.   MC  DONNELL 
'  President  of  the  Minnesota  Taxpayers'  Association 

I  shall  discuss  today  a  number  of  points  which  I  think  should 
be  incorporated  in  the  policies  of  a  taxpayers'  association  in  order 
to  create  and  to  maintain  popular  interest  in  governmental  affairs. 

First,  in  order  to  have  the  setting  clear,  I  shall  define  briefly  the 
citizen's  and  the  official's  relation  to  government,  and  to  each  other. 

Second,  I  shall  try  to  show  that  which  is  of  direct  personal  in- 
terest to  the  citizen. 

Third,  I  shall  give  a  brief  resume  of  how  this  interest  can  be 
cultivated  and  guided  through  a  taxpayers'  association,  by: 

(a)  using  the  dramatic  or  news  value  of  public  activity; 

(b)  observing  brevity  and  pointedness  in  stories  and  talks; 

(c)  assuring  reliability  and  impartiality  of  information:  by 
maintaining  a  neutral  political  position;  and  by  the  im- 
portance of  adequate  research  to  develop  facts. 

Last,  I  shall  outline  some  of  the  methods  employed  by  the  Minne- 
sota Taxpayers'  Association  to  maintain  public  interest. 

First  of  all,  in  creating  and  maintaining  popular  interest  in  gov- 
ernmental functions,  it  is  evident  that  very  often  we  overlook  the 
most  simple  and  most  obvious  things.  Laws  are  made  by  man, 
executed  by  man,  and  they  are  intended  to  be  for  the  welfare  of 
man.  Government  is  an  institution  of  law  and  of  men.  Every 
citizen  has  an  equal  duty  to  participate  in  the  functioning  of  gov- 
ernment :  some  as  elective  officers ;  others  as  the  voters  who  elect 
these  officials. 

The  private  citizen  may  become  a  public  official  tomorrow ;  the 
officer  today  may  be  a  private  citizen  tomorrow.    The  responsibility 
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for  good  government,  therefore,  is  equally  on  the  servant  and  on 
the  master.  For  in  America,  the  servant  and  the  master  change 
places  frequently,  and  both  classes  are  made  up  of  the  same  kind 
of  human  beings. 

Law^s  represent  the  composite  opinion  of  men.  Whatever  life 
there  is  in  law  is  breathed  into  it  by  the  common  consent  of  men. 
Where  this  common  consent  is  lacking,  the  law  itself  degenerates 
into  a  "  dead  letter  "  statute. 

It  is  necessary,  in  order  to  enforce  laws,  to  have  this  common 
consent.  Here,  then,  we  see  that  public  opinion  has  as  great  an 
effect  in  enforcing  or  nullifying  laws  as  has  the  public  official 
himself. 

When  a  large  percentage  of  people  hold  the  same  opinion  relative 
to  some  contemporary  public  issue,  very  often  these  people  band 
together  in  clubs,  or  groups,  or  they  organize  taxpayers'  associations. 
This  is  done  in  order  to  make  their  desires  and  their  needs  more 
conspicuous  in  the  public  mind,  and  through  the  effect  on  public 
opinion  generally,  to  achieve  the  objective  by  gaining  the  support 
of  their  elective  public  officials. 

Taxpayers  today  realize  that  the  most  effective  force  that  ulti- 
mately will  bring  reforms  in  our  taxation  system  is  public  opinion. 
Scientific  methods  of  taxation  may  be  carefully  worked  out  by 
experts,  better  plans  may  be  designed  than  we  have  today,  but  it  is 
not  "likely  that  these  will  be  effectual  in  revamping  our  assessing 
and  collecting  and  spending  systems  until  the  demand  for  these  re- 
forms meets  with  favorable  public  reaction. 

We  see,  therefore,  that  no  matter  how  desirable  these  things  may 
be  from  the  standpoint  of  justice  and  efficiency  there  must  be  back 
of  them  the  full  weight  of  public  support. 

The  second  point,  then,  is  to  define:  What  is  the  direct  personal 
interest  of  the  citizen  in  public  affairs? 

The  average  man  is  interested  in  the  federal  government  because 
he  knows  that  it  provides  certain  constitutional  rights  that  give 
protection  to  himself  and  his  family,  and  his  property.  He  likes  to 
have  a  feeling  of  security  in  knowing  that  the  government  is  pre- 
pared to  defend  itself  against  a  foreign  foe,  and  is  able  to  prevent 
insurrections  within  its  own  borders. 

He  is  interested  in  state  and  local  government  because  he  is  con- 
cerned with  the  education  of  his  children;  he  requires  highways 
and  streets  and  sidewalks.  He  has  use  for  street  lighting,  and 
sewerage  and  drainage  and  waterworks.  He  desires  an  efficient 
police  system.  He  wants  an  efficient  set  of  records  in  the  court 
house  because  the  legal  right  to  his  property  might  depend  upon 
their  safe-keeping. 

While  he  recognizes  the  need  for  all  these  services,  he  is  finally 
interested  in  the  cost  of  providing  them,  because  he  pays  a  great 
part  of  this  cost  out  of  its  own  earnings. 
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If  all  the  costs,  however,  could  be  assessed  against  imports  of 
foreign  goods  the  average  man  would  not  care  how  much  it  would 
cost  to  run  the  government.  It  is  because  these  costs  are  his  per- 
sonal obligations  that  he  is  aroused  to  protest  and  to  action. 

But  the  cost  is  crushing  him,  and  thus  we  see  the  epidemic  of 
tax  revolts  in  recent  years,  and  the  springing  up  of  taxpayers'  asso- 
ciations in  nearly  every  state  and  in  almost  every  county.  This 
activity  expresses  the  desire  of  citizens  to  exert  some  organized 
pressure  that  will  bring  relief.  The  movement  is  an  exemplifica- 
tion of  vigilance  in  an  emergency;  yet,  we  realize  that  there  can  be 
no  permanent  results  until  the  public  is  "  eternally  vigilant." 

The  state  needs  the  guidance  and  the  unselfish  labors  of  public- 
spirited  citizens,  men  and  women  from  the  ranks,  who  try  to  be 
useful  to  their  government  and  their  generation.  It  is  now  being 
quite  well  proved  out,  I  think,  that  taxpayers'  associations  have  their 
definite  place  in  creating  and  maintaining  this  citizen  interest  in 
governmental  affairs. 

It  would  be  a  simple  matter  to  keep  the  average  citizen  alert  to 
the  problems  of  government  if  we  knew  offhand  how  to  read  the 
mind  of  the  average  man. 

Take  your  place  on  a  street  corner  in  any  city,  large  or  small, 
and  watch  the  parade  of  people  pass  by.  Each  individual  has  his 
own  personal  problems.  Each  his  own  way  to  make.  All  classes 
are  represented  in  this  procession.  But  in  the  brain  of  each  person 
the  subjective  interest  predominates. 

The  average  man  obvioush'  is  interested  in  the  world  about  him : 
in  sports,  in  politics,  and  in  the  news  of  the  day.  But,  above  all, 
he  is  interested  in  himself.  His  interest  in  government  can  be 
cultivated.  But  there  must  be  a  human-interest  contact,  plus  a  sys- 
tematic appeal  that  ultimately  will  cause  him  to  become  more  or 
less  absorbed  in  this  subject  primarily  because  he  is  interested  in 
himself.  Since  the  subjective  appeal  comes  first,  then  the  contact 
must  reach  him  at  this  point.  The  appeal,  whether  a  talk,  a  news 
story,  or  a  pamphlet,  must  not  lose  sight  of  the  point  of  contact. 

Naturally  many  people  devote  some  thought  to  politics.  It  is 
obvious,  however,  that  the  laborer's  biggest  interest  centers  in  gov- 
ernment plans  to  make  jobs  and  increase  wages;  the  farmer  is 
vitally  interested  in  farm-relief  legislation;  the  exporter  hopes  the 
government  will  extend  the  markets  world-wide ;  the  ex-service  man 
watches  the  pension  news;  and  so  on.  I  mention  these  things  to 
show  that  when  a  man  has  a  personal  stake  in  any  governmental 
policy  he  becomes  very  much  absorbed  in  all  public  policies  that  are 
likely  to  affect  his  particular  personal  interest. 

Now,  the  third  point  I  wish  to  discuss  is  how  taxpayers'  associa- 
tions can  hope  to  cultivate  sustained  interest  in  government.  It  is 
evident  that  they  must  base  their  contact,  not  on  guesswork,  but  on 
a  direct  appeal  to  the  citizen's  own  self-interest. 
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(a)   Dramatizing  the  Appeal 

The  routine  functioning  of  government  has  very  little  human 
interest-appeal  to  the  average  individual.  When  one  phase  of  public 
activity  is  dramatized,  it  temporarily  may  be  taken  out  of  the  dead- 
level  of  mediocrity,  but  so  long  as  this  activity  affects  the  immediate 
welfare  of  a  large  percentage  of  the  people  does  it  continue  to  hold 
attention. 

The  struggle  of  a  municipality  to  '"  balance  the  budget  "  is  just 
common-run  news  until  the  difficulties  encountered  call  for  a  rise 
in  the  tax  rate;  until  it  affects  the  income  of  the  man  who  will  be 
required  to  meet  the  deficit.  Then,  however,  the  problem  of  the 
city  council  becomes  the  topic  of  the  community. 

(b)   Brevity  in  Stories  and  Talks 

People  take  their  information  "  on  the  fly  "  these  days.  Brevity 
is  a  first  essential  in  securing  interest.  A  condensed  article  attracts 
infinitely  more  attention  than  a  lengthy  epistle.  The  striking  points 
should  always  be  featured.  There  should  be  put  into  the  subject 
cold  facts  as  well  as  some  red  blood.  Presentation  of  the  intricate 
taxation  problem  should  be  given  in  the  simplest  terms.  The  ex- 
amples should  be  taken  from  everyday  life  to  illustrate  the  points 
to  be  emphasized.  There  should  be  a  continuing  program  that 
would  unfold  itself  consistently,  month  after  month,  like  an  absorb- 
ing serial  story. 

Citizens  have  a  right  to  know  how  their  money  is  spent.  They 
have  a  right  to  know  whether  their  officials  are  using  good  judg- 
ment in  parceling  out  the  hard-earned  fruits  of  their  toil.  If  one 
is  to  be  rated  an  intelligent  citizen  one  must  have  a  comprehensive 
report  of  what  is  going  on  in  the  village  and  the  county. 

When  a  depositor  places  money  in  a  bank,  he  expects  to  see  a 
statement  of  the  bank's  condition  published  in  the  local  paper. 
When  the  housewife  gets  her  monthly  statement  from  the  grocer, 
she  demands  that  the  bill  be  itemized.  When  a  farm  is  to  be  fore- 
closed, the  mortgagor  doesn't  watch  the  billboard  in  front  of  the 
town  hall  to  get  his  information.  Corporation  managers  are  ex- 
pected to  make  a  report  to  the  stockholders. 

The  people  who  pay  the  bills  have  some  inherent  rights  to  be 
considered,  and  one  of  these  rights  is  that  they  shall  be  kept  in- 
formed as  to  what  is  happening  to  their  investment.  The  burden 
of  proof  always  is  on  the  man  who  is  spending  the  public  money. 

If  this  man  is  to  hold  the  confidence  of  the  people,  he  must  not 
be  afraid  to  publish  the  record  of  his  own  official  transactions 
where  all  the  world  mav  see. 
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(c)   Reliability  of  Information 

It  is  essential  that  the  average  man  know  always  that  the  infor- 
mation he  reads  is  reliable.  He  must  have  confidence  in  the  source 
of  this  information.  That  is  one  reason  why  the  statistics  dissemi- 
nated by  a  taxpayers'  association  should  be  based  on  research.  When 
we  are  enjoying  light  entertainment,  we  might  like  to  be  fooled, 
but  not  when  we  are  in  deadly  earnest.  In  a  great  broadcasting 
station,  the  effect  of  having  a  building  collapse  is  made  by  crushing 
strawberry  boxes,  and  if  it  is  necessary  to  offer  listeners  the  thrill 
of  hearing  a  tornado,  the  sound  is  produced  by  a  small  electric  fan. 
But  recently  a  sound-effect  technician  wanted  his  listeners  to  hear 
a  caddy  shoulder  his  golf-bag  in  a  broadcast.  The  technician  didn't 
know  how  to  produce  that  kind  of  sound.  He  couldn't  find  any- 
thing, or  manufacture  anything,  to  produce  the  right  effect.  But 
on  the  day  of  the  broadcast  he  worked  out  the  solution  by  bringing 
his  bag  of  golf  clubs  to  the  studio,  and  actually  shouldering  it  him- 
self, caddy  fashion.  That  sound  effect  was  real.  And,  my  friends, 
the  tax  information  supplied  to  the  public  should  always  be  real 
and  not  imaginary. 

It  is  unfair,  and  perhaps  I  should  say  unethical,  knowingly  to 
give  out  statistics  that  produce  a  false  impression.  If  the  public  is 
to  have  sustained  and  intelligent  interest  in  taxation  matters,  then 
the  source  of  information  must  be  reliable.  Such  information  often 
is  repeated  over  and  over  from  one  person  to  another.  When  the 
citizen  takes  time  to  tell  his  neighbor  that  which  he  has  heard,  or 
that  which  he  has  read,  about  a  p*-oblem  in  taxes,  he  ought  to  feel 
that  he  has  a  guaranteed  position,  especially  when  he  gets  this  news 
from  an  authoritative,  public  organization. 

In  the  same  way,  the  citizen  should  know  that  no  political  preju- 
dice has  prompted  any  of  the  disclosures.  There  should  be  im- 
partiality and  absolute  fairness.  This  can  be  done  only  by  adhering 
to  a  non-political  attitude.  The  program  of  perfecting  the  tax 
system  should  never  be  a  scheme  to  build  up  or  tear  down  any 
political  party.  Politicians  may  at  times  be  divided  on  tax  meas- 
ures; a  tax  issue  sometimes  may  become  an  outstanding  political 
issue,  but,  as  a  general  thing,  a  constructive  and  far-sighted  tax- 
paj'ers'  association  should  not  become  embroiled  in  strictly  partisan 
matters. 

If  there  is  to  be  a  gradual  improvement  in  the  taxing  system,  the 
taxpayer  will  need  the  help  of  men  of  all  political  creeds,  and  not 
of  one  party  alone.  The  taxpayer  will  be  careful  not  to  jeopardize 
the  good  that  he  can  do  by  narrowing  down  his  support  to  a  single 
partisan  group. 

You  will  remember  how  Mohammed  had  trained  a  pigeon  to  fly 
down  to  his  shoulder  and  to  eat  dried  peas  from  his  ear,  thus  im- 
pressing his  followers  with  the  idea  that  the  great  god  Allah  was 
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using  the  pigeon  as  a  special  messenger  to  whisper  his  admonifons. 
If  anybody  gets  the  ear  of  the  public  official  today,  it  will  not  be  a 
whispering  pigeon  representing  a  single  political  view.  It  will  be 
the  citizen,  organized  with  other  citizens  for  their  own  protection. 
These  citizens  must  stand  out  in  the  open,  talk  in  the  open,  and 
fight  in  the  open. 

Lastly,  I  will  say  that  in  ^linnesota  we  have  adopted  a  plan  that 
has  been  highly  effective  in  mobilizing  public  sentiment  on  taxation 
matters.  At  frequent  intervals,  district  meetings  are  held  through- 
out the  state.  Representatives  of  county  taxpayers'  associations 
attend  these  meetings,  for  each  district  meeting  is  held  at  some 
central  point  where  nearby  county  people  can  have  easy  access. 
The  state  association  has  representatives  at  these  meetings.  After 
the  open  discussions,  various  proposals  that  have  been  gone  over 
pro  and  con  by  speakers  are  voted  upon.  In  this  round  table  the 
common  thought  is  ascertained,  and  an  accurate  check  of  that  which 
is  uppermost  in  the  minds  of  those  people  is  brought  decidedly  to 
the  surface. 

At  the  conclusion  of  these  seven  district  meetings,  covering  all 
of  the  87  counties  of  the  state,  a  '"  check  up  "  is  made  which  re- 
veals the  sentiment  in  all  sections.  The  total  result  gives  a  good 
cross-section  of  opinion  throughout  the  state. 

These  people  in  the  counties  have  discussed  the  things  of  interest 
to  them.  The  live  subject, of  the  moment,  as  well  as  the  confirmed 
opinion  of  the  years,  all  have  gone  into  the  common  hopper.  That 
w^hich  is  in  the  minds  of  these  taxpayer-citizens  naturally  is  very 
much  a  part  of  the  com.mon  thought  of  most  of  their  neighbors. 
Here,  then,  it  is  possible  to  ascertain  and  to  cultivate  true  sentiment. 

These  district  meetings  deal  usually  with  state  matters.  County 
groups  in  their  own  local  sessions  devote  attention  to  local  affairs. 
The  home  voter  can  always  get  quicker  results  in  his  local  field 
because  he  can  go  directly  to  the  local  board,  and  he  does  not  have 
to  devote  much  time  to  creating  public  opinion  beforehand. 

But  in  the  annual  meeting  of  the  state  association  there  are  dele- 
gates from  nearly  every  county,  and  these  largely  are  officers  of 
the  county  associations.  They  come  into  one  great  assembly.  They 
discuss  the  tax  issues  of  the  day,  and  the  objective  of  the  years. 
This  meeting  is  conducted  like  a  convention,  with  the  president  of 
the  state  association  presiding. 

There  are  credentials  committees,  resolutions  committees,  and  soon 
motions  are  made,  seconded,  and  voted  upon. 

The  final  decisions,  as  adopted  by  the  convention,  become  the 
policy  of  the  state  association. 

At  this  convention,  the  officers  of  the  state  association  are  nomi- 
nated and  elected  for  a  period  of  one  year  by  the  delegates  from  the 
counties.     The  state  association  then  carries  on  a  state-wide  cam- 
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paign  guided  by  the  conclusions  of  the  composite  opinion  of  all  the 
local  groups.  This  campaign  naturally  gets  active  support  of  thou- 
sands of  men  in  the  county  groups  because,  in  the  final  analysis,  it 
is  their  campaign.  The  views  that  they  have  made  articulate  in  the 
district  and  state  meetings,  now  are  broadcast  over  the  entire  state, 
both  on  the  radio,  in  the  press,  and  in  public  meetings. 

When  the  legislature  is  in  session,  many  officers  of  county  asso- 
ciations come  clear  across  the  state  to  appear  before  Senate  and 
House  tax  committees  and  to  battle  for  the  things'  that  they  and 
their  colleagues  in  all  the  other  counties  voted  in  convention  assem- 
bled as  being  necessary  for  tax  relief  and  tax  reform.  Their  work 
is  coordinated  by  officers  of  the  state  association. 

When  a  state-wide  campaign  is  founded  on  such  basic  strength 
of  sentiment  that  comes  directly  from  the  needs  of  the  people  them- 
selves, it  is  likely  to  produce  a  campaign  of  vast  proportions.  Law- 
makers will  feel  this  sentiment,  and  there  is  a  good  chance  that 
whatever  reforms  are  contemplated  sooner  or  later  will  be  trans- 
lated into  law. 

Citizen  apathy  in  government  can  be  combated  only  by  impress- 
ing on  the  average  man  the  very  direct  relation  between  his  personal 
welfare  and  the  current  public  problem. 

Men  live  under  the  great  blue  sky,  and  they  view  every  night  the 
vast  constellation  of  stars,  but  few  men  ever  try  to  learn  very  much 
about  those  stars.  Men  suddenly  become  deeply  interested  in  the 
sky  when  they  see  a  tornadic  cloud  threatening  in  the  distance. 

Men  are  encased  in  individual  human  bodies,  and  this  human 
body  is  an  intricate  piece  of  mechanism,  a  veritable  chemical  lab- 
oratory. Yet,  men  learn  very  little  about  their  own  bodies,  or  how 
to  care  for  them,  until  disease  threatens  with  pain  or  extinction. 
Then,  suddenly  they  study  every  symptom,  and  they  keep  the  doctor 
and  nurse  busy  answering  questions  or  administering  concoctions. 

Taxpayers'  associations  can  sustain  public  interest  by  keeping  the 
citizen  informed  and  watchful  in  hs  own  personal  welfare.  This 
citizen,  like  a  sentinel,  watching  his  government  because  he  is  in- 
terested in  protecting  himself,  will  be  vigilant  as  long  as  he  thinks 
it  is  necessary. 

Summing  it  all  up :  There  must  be  sustained  subjective  appeal. 
The  citizen's  personal  interest  must  be  emphasized ;  there  must  be 
human  interest,  brevity,  impartiality  and  reliability  in  dealing  with 
factual  matter;  a  non-political  attitude  is  important;  and  there 
must  be  an  active  agency  in  which  taxpayers  can  participate,  and 
in  which  they  can  develop  a  composite  policy,  and  have  unity  of 
action.  Then,  depression  or  no  -depression,  there  can  be  sustained 
interest  and  coordination  on  the  part  of  citizens. 

The  way  to  sustain  public  interest  in  governmental  affairs  through 
taxpayers'  associations,  after  all,  must  come  out  of  the  study  and 
the  cultivation  of  this  intangible  thing:  public  opinion. 
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MiLBANK  Johnson  (California)  :  Will  you  permit  me  to  say  that 
I  have  been  a  long  time  at  this  work,  and  I  consider  that  a  master- 
piece. I  consider  that  the  best  statement  of  purposes  and  objects 
that  I  have  ever  heard  on  the  taxpayer's  view. 

G.  H.  Sullivan  (Minnesota):  Mr.  Chairman  and  President:  I 
do  not  rise  for  the  purpose  of  discussing  any  of  the  papers,  but  on 
account  of  the  necessity  of  the  case  I  am  going  away  this  after- 
noon, and  I  ask  permission  to  read  a  telegram  to  this  conference 
from  the  governor  of  the  state  of  Minnesota: 

"  Please  extend  to  the  National  Tax  Association  an  invitation 
on  behalf  of  this  state  to  hold  its  next  annua!  meeting  in 
Minnesota.  If  Minnesota  is  selected  as  the  convention  state 
for  1934,  I  can  assure  the  Association  that  no  stone  will  be  left 
unturned  to  make  the  conference  an  unqualified  success. 

(Signed)     Governor  Floyd  B.  Olson." 

I  may  take  occasion  to  call  your  attention  to  pamphlets  which 
have  been  placed  upon  the  chairs  of  all  the  delegates,  indicating 
some  of  the  splendors  of  the  great  northwest  state  of  Minnesota. 
You  have  all  heard  of  its  10,000  lakes.  I  assure  you  that  there  are 
many  more  of  them,  and  they  will  be  close  at  hand  if  you  select 
as  your  convention  city  either  the  city  of  St.  Paul  or  the  city  of 
Minneapolis. 

I  thank  you  very  much,  Mr.  President. 

Chairman  Leser  :  I  had  expected  Senator  Sullivan  to  put  in  a 
good  word  for  his  home  town  of  Stillwater. 

G.  H.  Sullivan  :  Right  close  by. 

Chairman  Leser:  Which  holds  out  the  great  attraction  of  con- 
taining the  state  penitentiary. 

Now,  gentlemen,  if  there  is.no  discussion  I  will  turn  over  the 
gavel  to  the  president,  Mr.  Edmonds. 

Chairman  Edmonds  :  There  were  one  or  two  announcements 
with  reference  to  the  meeting  tonight.  It  is  understood  that  there 
are  to  be  one  or  two  reports  presented  tonight,  the  report  of  the 
committee  on  reciprocity  and  also  the  report  of  the  special  com- 
mittee of  which  Dr.  Fairchild  will  serve  as  chairman,  with  a  memo- 
rial with  reference  to  the  work  of  the  late  Dr.  Thomas  S.  Adams. 

Now,  some  of  the  members  of  the  conference  have  said  that  they 
made  their  plans  and  could  not  attend  the  dinner  but  they  did  want 
to  attend  the  session  later  on.  So,  if  there  be  no  objection  the 
session  tonight  will  not  commence  until  8 :  30.  We  are  making  that 
announcement  so  that  those  who  will  not  be  at  the  dinner  and  yet 
want  to  attend  the  session  may  have  the  opportunity  to  do  so,  and 


220  NATIONAL  TAX  ASSOCIATION 

they  will,  of  course,  be  cordially  welcome  whether  they  attend  the 
dinner  or  not. 

The  session  this  afternoon  is  scheduled  for  2:30  and  is  upon 
state  sales  taxes.  Judge  Zoercher  is  to  preside,  and  the  meeting 
will  be  held  in  the  main  dining  room. 

We  had  three  admirable  papers  this  morning.  In  many  ways  the 
sessions  have  produced  papers  of  a  more  penchant  grade,  so  far  as 
dealing  with  mutual  problems  is  concerned,  than  any  session  I  have 
attended.  It  seems  to  me  it  would  be  a  pity  for  us  to  adjourn 
without  discussing  those  papers,  if  anyone  has  anything  to  suggest. 
The  floor  is  open  for  that  purpose. 

Mr.  Query,  what  further  business  is  there  before  us  ? 

W.  G.  Query:  There  is  a  gentleman  who  wishes  to  submit  a 
resolution. 

Chairman  Edmoxds  :  Entirely  appropriate  resolutions  are  in 
order.    This  is  ofifered  by  Mr.  C.  R.  Reid  of  California: 

Whereas,  there  is  within  these  United  States  a  dual  system 
of  government  with  the  federal  and  state  systems,  and 

Whereas,  in  order  for  each  to  exist  both  must  be  secure 
from  unwarranted  interference  with  the  other,  and 

Whereas,  governments  exist  by  methods  of  taxation. 

Now,  therefore,  be  it  Resolved  by  the  National  Tax  Asso- 
ciation in  conference  assembled  at  Phoenix,  Arizona,  that  we 
urge  neither  the  federal  government  or  states  and  state  agen- 
cies to  irqpose  any  taxing  obligation  upon  the  other,  but  to 
have  a  joint  meeting  whereby  the  cooperation  and  mutual  rela- 
tionship in  the  field  of  duplicate  or  double  taxation  can  be 
discussed,  and  a  satisfactory  agreement  be  reached  instead  of 
arbitrary  and  unsound  tax  levies  to  the  impairment  or  destruc- 
tion of  business,  and  to  this  end  a  committee  is  hereby  ap- 
pointed to  confer  with  the  proper  officers. 

This  resolution  having  been  read,  will  be  referred  without  comment 
to  the  committee  on  resolutions,  which  meets  at  the  close  of  this 
session. 

A.  E.  HoLCOMB :  I  have  a  resolution  submitted  by  Professor 
Leland  of  Illinois. 

Chairman  Edmonds:  A  resolution  submitted  by  Professor  S.  E. 
Leland  of  the  University  of  Chicago  and  also  tax  commissioner  of 
the  state  of  Illinois: 

Resolved,  that  the  National  Tax  Association  appoint  a  com- 
mittee on  the  relation  between  federal,  state  and  local  taxation 
and  financial  policies,  to  meet  with  congressional,  state  and 
other  committees  now  considering  these  problems,  to  the  end 
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that  the  point  of  view  of  the  National  Tax  Association  may  be 
presented,  and  to  the  end  that  this  Association  may  be  con- 
tinuously informed  of  any  action  of  these  groups  or  committees 
affecting  inter-governmental  fiscal  relationship.  That  the  com- 
mittee appointed  by  the  National  Tax  Association  present  an 
annual  report  to  this  body  incorporating  its  recommendations, 
if  any;  that  the  said  committee  be  governed  in  its  actions  and 
relations  with  other  committees  by  instructions  from  the  Exec- 
utive Committee  of  the  National  Tax  Association  and  the  action 
of  its  annual  conference,  where  necessary. 

The  resolution  is  referred  to  the  committee  on  resolutions  without 
debate. 

Any  further  resolutions?  I  am  wondering  if  Senator  Mastick  is 
here  at  this  morning's  session,  and  if  so,  whether  he  would  not  say 
something  about  the  work  that  has  aready  been  started  by  the 
American  Legislators'  Association.  I  think  he  is  a  member  of  a 
committee  that  deals  with  this  problem. 

(No  response) 

Chairman  Edmonds:  Any  further  resolutions? 

Philip  Zoercher:  I  wonder  if  you  would  call  attention  to  this 
matter:  I  understand  that  the  printing  of  the  proceedings  is  some- 
times delayed  by  reason  of  some  of  the  speakers  not  turning  their 
papers  over  to  the  stenographer  at  the  time  of  delivery. 

Now,  it  does  seem  to  me,  as  has  been  said,  that  these  papers  that 
we  have  haa  up  to  now  have  all  been  wonderful  papers,  and  we 
ought  not  to  have  to  wait  eight  months  before  we  get  this  report 
in  bound  volume.  If  we  could  get  it  out  sooner,  it  ought  to  be 
done  that  way. 

Chairman  Edmonds:  I  think  your  point  is  entirely  right,  and  I 
want  to  say  that  the  delay  in  issuing  the  last  volume  does  not  lie  at 
the  door  of  the  secretary  but  does  lie  at  the  door  of  the  president, 
who  happened  to  be  incapacitated  at  the  period.  It  will  be  much 
better  if  we  pass  the  papers  over  to  the  secretary  at  once,  and  then 
the  editing  can  be  started  within  three  or  four  weeks. 

Any  further  business  or  suggestions  or  ideas  or  propositions  or 
hobbies  ? 

Voice:  I  would  like  to  inquire  how  people  may  become  mem- 
bers of  this  Association. 

Chairman  Edmonds:  I  am  glad  you  asked  that.  Several  of 
those  who  have  been  visiting  at  this  conference  have  asked  the 
question  as  to  how  they  may  procure  copies  of  the  Proceedings 
and  how  they  may  procure  copies  of  the  Bulletins  of  the  National 
Tax  Association.  Mr.  Secretary,  will  you  answer  the  gentleman's 
question  ? 
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W.  G.  Query  :  You  may  become  a  member  of  the  Association 
by  filling  out  an  application  for  membership  card,  and  give  me  a 
perfectly  good  check  or  a  five-dollar  bill.  You  may  purchase  the 
Proceedings  or  become  a  subscriber  to  the  BuUetin.  You  do  not 
have  to  become  a  member  to  purchase  the  Proceedings,  but  mem- 
bership entitles  you  to  the  Bulletin,  published  from  the  month  of 
October,  through  June,  and  a  copy  of  the  current  Proceedings. 

A  great  many  of  the  delegates  who  have  enrolled  have  wanted 
to  pay  an  enrollment  fee  at  this  conference,  but  we  have  no  en- 
rollment fee.  If  there  are  any  who  would  like  to  become  members. 
I  would  be  glad  to  have  your  application  at  any  time. 

Chairman  Edmonds  :  I  might  say  that  the  Bulletin,  which  is 
issued  monthly  during  the  winter,  is  one  of  the  most  valuable  tax 
publications  any  man  can  receive.  If  anybody  is  interested  in  the 
development  of  taxing  ideas,  he  ought  to  be  a  constant  reader  of 
that  bulletin  from  cover  to  cover.  It  is  edited  by  Dr.  Carl  Shoup 
of  Columbia  University,  with  the  assistance  of  Mr.  Holcomb,  and 
those  two  together  are  a  very  powerful  combination. 

Chairman  Edmonds:  Any  further  suggestions  or  motions?  The 
floor  is  open.  If  anybody  has  anything  on  his  chest,  this  would  be 
a  good  time  to  get  it  off. 

(Motion  from  floor  to  adjourn  to  2:30  P.  M.) 

(Motion  duly  seconded) 

Chairman  Edmonds:  Any  debate?  , 

(No  response) 

(Ayes  and  Noes) 

Chairman  Edmonds:  Carried. 

(Adjournment) 


SIXTH  SESSION 

Wednesday,  October  18,  1933,  2:30  P.  M. 

Chairman  Edmonds  :  At  this  particular  session  it  is  a  great 
pleasure  to  turn  over  the  gavel  to  one  of  the  veterans  in  the 
National  Tax  Association. 

Judge  Zoercher  of  Indiana  has  been  a  member  of  the  Indiana 
Tax  Commission  for  a  long  time,  as  long  as  I  have  been  interested 
in  taxation.  He  is  one  of  my  teachers  in  the  art,  and  I  take  great 
pleasure  in  welcoming  him  here. 

Philip  Zoercher  (Indiana),  presiding. 

Chairman  Zoercher:  Mr.  Edmonds,  I  appreciate  this  honor 
conferred  upon  the  state  of  Indiana,  and  I  will  try  to  perform 
my  duty. 

You  will  notice  from  the  program  that  the  subject  this  afternoon 
is  State  Sales  Taxes.  I  suppose  that  all  the  states,  or  a  good  many, 
have  had  the  same  experience  that  we  have  had  in  Indiana.  We 
had  a  special  session  of  the  legislature  and  reduced  our  state  rate 
from  29  to  15  cents,  and  as  the  valuation  had  been  reduced  by 
possibly  a  little  over  20  per  cent,  we  had  to  have  some  new  source 
of  revenue. 

Our  board  made  a  recommendation  to  the  legislature  and  sug- 
gested a  sales  tax,  as  a  merchandise  tax,  and  our  legislature  passed 
what  they  called  a  gross  income  tax  law,  I  think  modeled  after  the 
Mississippi  law. 

I  see  that  the  first  speaker  on  the  program  this  afternoon  is  Mr. 
A.  H.  Stone,  chairman  of  the  Mississippi  Tax  Commission.  I  will 
ask  Mr.  Stone  to  come  forward. 

THE  MISSISSIPPI  SALES  TAX 

a.  h,  stone 
Chairman  State  Tax  Commission 

In  accepting  your  invitation  to  discuss  the  Mississippi  sales  tax 
at  this  National  Tax  Conference,  the  controlling  thought  was  of  the 
benefit  to  me  of  the  free  exchange  of  ideas  and  experiences  in  con- 
nection with  the  administration  by  others  of  taxes  of  this  character. 
I  confess  the  need  of  all  the  light  I  can. get  on  the  subject.  In 
return,  I  am  glad  to  contribute  my  part  to  the  discussion,  for  what- 
ever it  may  be  worth. 

(223) 
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The  sales  tax  law  of  Mississippi  was  enacted  with  the  frank 
declaration  that  it  was  in  the  nature  of  an  emergency  experiment. 
The  official  title  of  the  law  is  the  Emergency  Revenue  Act  of  1932. 
As  an  emergency  measure,  it  will  expire,  according  to  its  own 
terms,  on  the  30th  day  of  June,  1934,  unless  extended  by  the  legis- 
lature which  convenes  in  January.  The  nature  of  the  tax  contem- 
plated by  the  act  is  indicated  in  Section  2 : 

"  From  and  after  the  30th  day  of  April,  1932,  there  is  hereby 
levied,  and  shall  be  collected,  annual  privilege  taxes,  measured 
by  the  amount  of  volume  of  business  done,  against  the  persons, 
on  account  of  the  business  activities,  and  in  the  amount  to  be 
determined  by  the  application  of  rates  against  values  or  gross 
income,  or  gross  proceeds  of  sales,  as  the  case  may  be." 

The  act  simply  imposes  annual  taxes  at  certain  indicated  rates  upon 
the  privilege  of  "  engaging  or  continuing  "  in  certain  lines  of  busi- 
ness, which  taxes  are  to  be  collected  and  administered  by  the  state 
tax  commissioner,  who  is  also  chairman  of  the  state  tax  com- 
mission. Wisely,  I  think,  the  act  leaves  the  processes  and  procedure 
of  effecting  such  collection  to  the  discretion,  judgment  and  ingenu- 
ity of  the  commissioner. 

The  act  is  usually  referred  to  as  the  two  per  cent  sales  tax  law. 
As  a  matter  of  fact,  the  law  provides  five  different  rates  of  levy — 
2y2%,  2%,  1%,  34  of  1%  and  ]/%  of  1%.  Subject  to  exceptions 
of  detail,  which  are  readily  available  to  anyone  who  is  interested, 
the  lYz^c  rate  applies  to  the  production  of  natural  gas,  the  2%  rate 
pertains  to  retail  business  and  professional  lines;  the  1%  applies 
to  automobile  sales  and  certain  manufactures,  including  soft-drink 
bottlers;  and  contractors  as  provided  in  the  privilege-tax  code; 
the  yi  of  1%  applies  to  most  lines  of  manufacture,  including  ice 
plants  and  cottonseed-oil  mills;  the  ]/%  of  1%  applies  to  general 
wholesale  lines.  This  outline  is,  of  course,  not  complete,  but  is 
merely  suggestive  of  the  general  trend  of  indicated  rates.  Missis- 
sippi has  a  somewhat  elaborate  business  privilege  tax  code,  and  the 
sales  tax  applies  to  all  business  and  professional  lines  upon  whch 
any  such  privilege  tax  is  imposed. 

Gross  incomes  and  earnings  up  to  $1,200.00  annually  are  exempt, 
as  are  sales  to  the  federal  government  and  to  the  state  of  Missis- 
sippi, its  institutions  and  departments,  and  sales  in  interstate  com- 
merce. The  proceeds  of  sale  of  certain  agricultural  products,  as 
cotton  and  cotton  seed,  are  also  exempt,  as  are  sales  of  fertilizers. 

The  tax  is  payable  ^monthly,  where  it  amounts  to  more  than 
$10.00.  Amounts  not  exceeding  $10.00  a  month  are  payable  quar- 
terly. Where  the  amount  of  tax  does  not  exceed  $10.00  in  any 
quarter,  it  is  payable  annually.  The  act  provides  penalties  for 
failure  to  make  returns  and  for  intentionally  making  improper 
returns. 
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The  Mississippi  sales  tax  is,  according  to  the  letter  of  the  law, 
a  tax  on  sales — to  be  accounted  for  and  paid  by  the  person,  firm 
or  corporation  making  the  sale.  This  is  true,  whether  the  sale 
be  of  goods,  wares,  merchandise,  or  manufactured  products,  and 
whether  the  transaction  be  at  retail  or  wholesale.  It  also  includes 
sales  of  personal  service  by  doctors,  lawyers,  or  anyone  else  whose 
"  business,  profession,  trade  or  calling "  is  subject  to  a  privilege 
tax.  The  tax  is  not  a  consumers'  tax,  and  lawyers  seem  to  agree 
that  under  the  constitution  of  Mississippi  a  consumers'  tax  cannot 
be  legally  imposed.  From  the  fact  that  the  proposed  tax  was  tech- 
nically a  tax  on  business,  arose  most  of  the  opposition  which  was 
manifested  while  the  bill  was  under  legislative  consideration.  The 
chief  objection  urged  was  that  business  was  already  subjected  to 
all  the  taxes  which  it  could  bear,  and  should  not  be  called  upon  to 
carry  any  additional  tax  burden.  This  argument  was,  of  course, 
predicated  upon  the  assumption  that  the  tax  could  not  be  passed  on 
to  the  consumer,  since  the  law  made  no  provision  to  this  effect. 
Incidental  to  this  was  the  further  contention  that  any  attempt  to 
pass  the  tax  would  drive  business  out  of  the  state,  either  to  mail- 
order houses  or  to  adjoining  states.  This  argument  was  addressed 
especially  to  the  business  interests  of  the  border  counties  of  Mis- 
sissippi. Maps  and  figures  were  diligently  used  to  show  the  popu- 
lation within  trading-area  distance  of  towns  in  adjacent  states,  and 
hence  presumably  within  the  influence  of  this  particular  appeal. 
One  of  the  strongest  non-technical  arguments  made  against  the  bill 
was  that  no  similar  general  retail  sales  tax  law  had  ever  been  suc- 
cessfully tried  by  any  other  state,  and  hence  it  could  not  be  fairly 
assumed  that  such  a  law  could  be  made  effective  for  raising  revenue 
in  Mississippi.  Another  argument  strongly  urged  was  that  the 
administration  of  such  a  tax  would  be  burdensomely  expensive. 
There  is  no  question  but  that  a  successful  administration  of  the  act 
was  by  no  means  a  certainty,  when,  after  a  long  legislative  struggle, 
it  was  finally  passed.  The  bill  was  approved  April  28,  1932,  to 
become  effective  May  first. 

The  condition  of  Mississippi's  finances  was  bad  when  the  ijresent 
administration  assumed  control,  with  the  inauguration  of  Governor 
Conner,  on  January  19,  1932.  Like  most  American  states,  Mis- 
sissippi had  been  living  beyond  her  income.  The  state's  general 
fund  revenues  had  equaled  its  general  fund  disbursements  only  six 
times  in  thirty  years.  The  state's  credit  was  impaired  to  such  an 
extent  that  it  could  sell  no  bonds  for  any  purpose  whatever.  Mil- 
lions of  dollars  of  state  warrants  were  outstanding  against  an 
empty  treasury.  Real  and  personal  property  values  had  kept  pace 
with  the  general  decline,  and  any  increase  in  revenue  from  general 
property  taxes  was  an  unthinkable  suggestion.  Conditions  might 
15 
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conceivably  have  been  worse,  but  only  through  the  exercise  of  all 
the  functions  of  a  vivid  imagination. 

The  details  of  the  workout  from  this  situation  have,  of  course, 
no  place  in  the  present  discussion.  I  may,  however,  say  that  the 
result  was  accomplished  through  the  ability,  sincerity  of  purpose 
and  determination  shown  by  Governor  Conner,  supported  by  a 
legislature,  which,  regardless  of  difference  as  to  detail,  was  in 
accord  with  him  as  to  the  vital  need  of  regenerating  the  credit  of 
the  state.  I  am  here  simply  presenting  this  much  of  the  picture, 
as  an  important  part  of  the  general  sales  tax  background.  During 
his  campaign.  Governor  Conner  had  promised  that,  if  elected,  he 
would  approve  no  appropriation  bills  in  excess  of  reasonably  antici- 
pated revenues.  This  program  was  literally  lived  up  to.  The 
legislature  reduced  appropriations  for  1932  and  1933  by  approxi- 
mately 33J^%  under  those  of  the  previous  biennium.  If  debt  ser- 
vice appropriations  are  omitted  from  consideration,  the  percentage 
of  decrease  was  greater.  But  even  with  this  decrease  in  appro- 
priations, it  was  found  necessary  to  raise  some  $2,000,000  of  reve- 
nue, annually,  additional  to  that  available  from  already  established 
sources.  The  sales  tax  came  into  existence  in  response  to  the 
necessity  of  supplying  this  need,  and  it  has  more  than  met  the 
purposes  of  its  enactment. 

The  cost  of  collecting  this  tax  is  approximately  3.8  per  cent. 
The  exemptions  allowed  under  the  act  have  assumed  significant 
proportions  and  will  require  further  legislative  consideration.  On 
a  per-capita  basis,  sales-tax  collections  show  a  total  of  71.6  cents 
from  January  to  August,  1933,  with  a  monthly  average  of  8.9 
cents.  The  highest  monthly  per-capita  showing  was  11.5  cents  for 
June;  the  lowest  was  6.6  cents  for  January. 

We  are  unable  to  detect  any  loss  of  business  traceable  to  the 
sales  tax.  The  argument  that  the  tax  would  result  disastrously 
to  the  border  counties  has  not  been  supported  by  results.  We 
made  a  careful  per-capita  analysis  by  counties  for  the  six  months' 
period  for  1932,  and  the  border  counties  showed  no  ill  effects  from 
the  tax.  The  same  test  will  be  made  for  the  full  year  of  1933. 
Thus  far,  there  is  nothing  to  indicate  any  probability  of  a  different 
showing  for  the  longer  period. 

The  question  asked  more  often  than  any  other  in  connection 
with  the  Mississippi  sales  tax  is  as  to  its  effect  upon  other  taxes. 
"Has  it  reduced  the  tax  on  property?"  "Will  it  lighten  the  tax 
burden  on  homes  and  farms?"  There  is,  of  course,  no  possible 
categorical  reply  to  questions  such  as  these.  I  have  stated  that  the 
sales  tax  was  resorted  to  as  a  means  of  bridging  a  gap  of  $2,000,000 
annually  in  the  revenues  estimated  to  be  necessary  to  meet  the 
state's  operating  expenses,  after  reducing  appropriations  about  one- 
third.     The   sales   tax,    in   meeting   this   revenue   deficit,    thereby 
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rendered  unnecessary  an  increase  of  at  least  four  mills,  possibly 
six  mills,  in  the  general  levy  on  all  classes  of  property,  including 
homes  and  farms.  Therefore,  it  may  be  said  to  have  automati- 
cally effected  the  equivalent  of  at  least  a  two-million-dollar  annual 
reduction  in  taxes  under  the  general  levy.  But  no  specific  form 
of  tax  will  ever,  of  itself  alone,  accomplish  the  end  which  all  of 
us  desire,  but  which  those  of  us  charged  with  administrative  re- 
sponsibility know  is  so  difficult  to  attain.  No  substantial  reduction 
in  the  tax  burden  can  be  realized  except  through  a  substantial 
reduction  in  governmental  costs,  combined  with  a  more  efficient 
and  effective  administration  of  the  entire  tax  structure.  As  long 
as  the  public  demands  increased  and  better  school  facilities,  better 
provision  for  institutions  of  higher  learning,  better  facilities  and 
service  for  the  defective  and  unfortunate  groups,  larger  provision 
for  veterans  of  wars,  and  all  of  the  other  things  which  the  public 
does  demand — just  so  long  will  the  granting  of  these  things  deter- 
mine the  level  of  the  tax  burden  which  has  to  be  borne  in  order 
that  they  may  be  enjoyed.  And  another  thing:  just  so  long  as 
good  citizens  fail  or  refuse  properly  to  return  their  property  for 
tax  purposes,  either  as  to  value  or  amount,  just  so  long  will  tax 
rates  remain  high  and  tax  equalization  remain  a  farce.  The  pro- 
cess of  shifting  the  tax  burden,  no  matter  how  skillfully  and 
adroitly  it  may  be  done,  can  never  of  itself  accomplish  a  lessening 
of  the  total  tax  load. 

The  purpose  of  taxes  is  to  meet  the  obligations  of  the  govern- 
ment to  its  citizens  and  to  those  whose  credit  it  enjoys.  The 
citizens  of  the  state,  and  they  alone,  have  the  power  to  reduce  their 
tax  burdens.  But  they  can  do  it  only  by  reducing  their  demands 
for  governmental  services,  which  demands  can  be  met  only  through 
tax  impositions.  When  candidates  for  office  make  absurd  promises 
of  tax  reduction,  they  only  muddy  the  water.  They  only  raise 
hopes  which  cannot  be  realized,  instead  of  telling  the  truth  as  to 
the  facts  of  the  situation —*  from  an  acceptance  of  which,  alone, 
relief  may  eventually  come. 

I  have  tried  to  interpret  these  sales  taxes  in  terms  of  their  social 
and  economic  significance,  and  have  secured  some  interesting  re- 
sults. I  have  taken  the  taxes  collected  by  various  lines  of  business 
and  through  the  application  of  the  indicated  rates  have  developed, 
as  a  service  by-product,  an  index  to  the  volume  of  business  done. 
For  illustration :  During  the  first  six  months  of  the  law.  May 
1st  to  October  31,  1932,  total  sales  tax  collections  amounted  to 
$1,173,721.  By  keeping  an  accurale  record  of  the  taxes  collected 
by  rates  applicable  to  different  lines,  and  by  working  out  the 
volume  of  sales  in  each  line  necessary  to  produce  the  taxes  paid 
by  each,  we  find  that  a  total  volume  of  business  in  the  sum  of 
$104,486,975  was  necessary  to  make  possible  the  total  sales  taxes 
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collected  from  all  sources.  Analyzing  the  figures,  we  find,  to  use 
a  single  illustrative  group,  that  the  retail  food  group  paid  taxes 
in  this  period  of  $224,079.  The  volume  of  retail  food  sales  neces- 
sary to  produce  this  revenue  was  $11,203,967.  The  sales  tax  rev- 
enue originating  in  the  month  of  August,  1933  was  $191,537. 
The  taxable  sales  required  to  produce  this  revenue  amounted  to 
$18,027,581.  Returns  of  exempt  sales  for  August  show  a  total 
of  $2,200,602,  which  means  a  total  sales  volume  for  that  month 
of  $20,228,183.  Total  exemptions  for  the  month  amounted  to 
10.8%  of  total  sales. 

Such  figures  as  I  may  use  in  this  discussion  seem  grotesquely 
small  by  comparison  with  those  from  such  states  as  New  York, 
Pennsylvania,  Illinois  and  California.  But  they  are  large  enough 
to  be  of  real  significance  to  us.  In  a  very  important  sense,  as  tax 
administrators,  it  is  the  significance  of  tax  figures,  rather  than 
their  magnitude,  which  should  challenge  our  interest  and  concern. 
The  collection  of  sales  taxes  in  Mississippi  to  the  amount  of 
$1,736,819,  during  the  first  eight  months  of  the  tax,  means  much 
more  than  the  mere  matter  of  plugging  a  hole  in  the  state  treasury. 
In  the  bare  figures  themselves  are  bound  up  all  the  human  aspects 
of  the  complex  problem  of  tax  administration.  In  our  case,  the 
problem  is  complicated  by  the  fact  that  while  the  tax  was  meant 
to  be  passed  on  to  the  consumer,  it  was,  as  I  have  already  set  out, 
not  a  consumer's  tax  at  all.  There  was,  in  fact,  no  warrant  in  law 
for  expecting  the  consumer  to  pay  it.  The  tax  was  legally,  and 
by  its  specific  terms,  a  privilege  tax  on  business.  And  everybody 
knew  it,  including,  of  course,  the  consumer.  And  everybody  also 
knew  that  unless  the  tax  could  be  passed  on,  the  difficulties  of  col- 
lection would  be  greatly  increased  and  the  law  itself  be  placed  in 
jeopardy.  The  solution  of  this  problem  was  largely  a  matter  of 
psychology.  Governor  Conner,  through  whose  persistent  effort  the 
law  had  been  passed,  had  argued  the  necessity  of  the  tax  on  the 
ground  that  it  would  be  paid  by  all  tl?e  people,  and  would  thereby 
accomplish  the  desirable  end  of  broadening  the  tax  base  through- 
out the  state.  Practically  without  exception,  this  position  was  also 
held  by  all  who  favored  the  tax.  The  consuming  public,  therefore, 
had  become  accustomed,  through  long  discussion,  to  the  thought 
of  paying  the  tax,  and  thereby  individually  helping  to  meet  the 
state's  financial  problems.  By  radio  talks,  public  speeches  and  per- 
sonal appeals,  Governor  Conner  did  a  great  deal  toward  building 
up  a  favorable  public  sentiment  toward  this  incidence  of  the  tax. 
The  attitude  of  the  state  press  was,  on  the  whole,  in  favor  of  at 
least  giving  the  tax  a  fair  trial,  now  that  it  was  finally  imposed. 

I  have  stated  that  administrative  responsibility  for  the  sales  tax 
law  was  placed  in  the  hands  of  the  tax  commissioner  of  the  state, 
.who  in  Mississippi  is  also  chairman  of  the  state  tax  commission. 
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I  assumed  office  on  the  effective  date  of  the  act,  May  1,  1932. 
Since  this  discussion  now  necessarily  takes  on  a  distinctly  per- 
sonal tone,  I  shall  not  stop  to  apologize  for  using  the  first  personal 
pronoun.  But  I  am  wondering  if  I  may  be  so  crudely  informal 
as  to  refer  somewhat  in  detail  to  the  first  sales  tax  discussion 
which  I  held  after  taking  office.  I  am  emboldened  to  do  so  because 
the  incident  throws  the  spot-light  on  every  transaction  concerning 
the  sales  tax  which  has  since  occurred,  and  because  it  illustrates 
the  thought  and  purpose  which  run  through  all  the  processes  of  my 
administration. 

Within  ten  minutes  after  I  took  the  oath  of  office,  I  had  a  call 
from  a  committee  representing  the  state  association  of  hotel  men. 
These  gentlemen  wanted  information  as  to  the  new  tax  law;  its 
scope  and  ramifications;  how  it  would  work  in  their  business; 
how  it  would  be  enforced;  how  long  would  they  be  given  to  be- 
come acquainted  with  its  details;  what  fines  and  penalties  would 
it  provide.  My  discussion  with  them  during  the  first  few  minutes 
of  my  tenure  of  office  involved  a  statement  of  policy  and  procedure 
from  which  I  have  never  in  a  single  instance  knowingly  deviated. 
And  adherence  to  the  policy  then  laid  down,  both  on  the  part  of 
my  entire  official  staff  and  myself,  had  in  my  judgment  contributed 
more  largely  to  such  administrative  success  as  has  been  achieved 
than  has  any  other  one  thing  which  has  been  done.  My  proposi- 
tion to  my  hotel  friends  was  simple.  .  Briefly,  it  was  that  in  my 
capacity  as  trustee  for  all  the  people  of  the  state,  I  meant  to  pro- 
ceed on  the  assumption  that  if  I  proved  myself  honest  and  fair 
with  them,  they  would  be  equally  honest  and  fair  with  me;  that  I 
meant  to  assume  that  the  taxpayer  was  willing  to  cooperate  with 
me  in  my  efforts  for  the  general  good;  that  it  was  obvious  that  I 
was  not  collecting  taxes  for  myself,  but  for  them  and  all  others 
who  composed  the  state;  that  I  did  not  intend  to  "enforce"  the 
act  at  all,  in  the  common  meaning  of  that  term;  that  it  was  my 
purpose  to  so  administer  its  provisions  that  the  fairness,  common 
sense  and  equity  of  my  course  would  render  unnecessary  any 
resort  to  harsh  procedure.  In  other  words,  my  policy  was,  is,  and 
shall  continue  to  be,  that  of  exhausting  all  of  the  processes  of  the 
simvitcr  in  modo  before  resorting  to  any  of  the  processes  of  the 
fortiter  in  re.  I  told  this  committee  that  in  my  reading  of  history 
I  had  not  found  a  single  instance  of  the  successful  enforcement 
among  a  free  people  of  any  law  which  did  violence  to  the  senti- 
ments and  instincts  of  those  to  whom  it  was  directed.  I  said  that 
I  did  not  believe  that  any  tax  law  could  succeed  unless  made 
reasonably  acceptable  to  those  who  are  expected  to  pay  the  tax. 
I  appealed  to  them,  as  engaged  in  one  of  the  most  important  and 
influential  business  fields  in.  the  state,  to  help  me  give  the  new  law 
at  least  an  even  break.     On  my  part,   I   assured  them  that   if   I 
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found  that  a  fair  and  an  acceptable  administration  of  the  law 
proved  to  be  impossible,  I  would  be  the  first  to  recommend  its 
repeal.  I  asked  them  to  have  their  own  attorneys  study  the  act 
and  advise  me,  in  conjunction  with  themselves,  as  practical  hotel 
men,  how  it  should  be  applied  to  the  hotel  business.  I  read  them 
no  lecture.  I  made  no  threats.  I  indulged  in  no  ballyhoo.  I 
assumed  no  air  or  attitude  of  superior  knowledge  or  authority. 
I  simply  and  frankly  opened  up  my  heart  to  them  and  appealed  to 
them  for  their  individual  and  collective  cooperation  and  support; 
and  I  made  the  appeal,  not  in  my  own  behalf,  but  in  behalf  of  the 
state  and  all  its  people,  including  themselves.  It  is  a  matter  of 
gratification  to  be  able  to  say  to  this  distinguished  gathering  of 
economists,  tax  experts  and  administrators,  that  I  have  received  a 
full  measure  of  cooperation  in  response  to  my  appeal  —  not  only 
from  the  hotel  interests,  but  from  all  other  business  interests  in  the 
state,  as  well. 

Please  do  not  misunderstand  me.  I  did  not  rest  my  case  on 
personal  appeal  alone.  I  did  not  overlook  a  single  detail  of  the 
practical  mechanics  of  a  practical  administration.  I  made  a  thor- 
ough survey  of  the  business  houses,  institutions  and  operations  of 
the  state  to  determine  and  locate  potential  sales  tax  payers.  I 
equipped  our  office  with  the  latest  mechanical  devices  for  getting 
and  tabulating  necessary  information.  In  short,  I  first  laid  a  solid 
foundation  for  whatever  superstructure  might  be  found  to  be 
needed  in  response  to  the  demands  of  accumulative  experience. 
But  notwithstanding  all  this,  I  know  that  I  have  been  accused  of 
mixing  too  much  sentiment  with  my  tax  business.  If  honestly 
trying  to  humanize  the  administration  of  tax  laws;  if  giving  the 
taxpayer  a  fair  break  with  the  state,  at  the  same  time  appealing 
to  the  sentiments  of  state  loyalty,  state  pride  and  the  responsibili- 
ties of  citizenship  —  if  doing  these  things  means  the  mixing  of 
sentiment  with  business,  then  I  plead  guilty  to  the  charge.  I  would 
prefer  not  to  have  been  identified  with  the  public  service  at  all, 
rather  than  have  my  name  pass  into  the  history  of  my  state  merely 
as  that  of  a  successful  gatherer  of  taxes.  I  regard  it  as  one  of  the 
chief  privileges  of  my  office  to  be  able  to  translate  my  duties  as 
a  tax  administrator  yi  terms  of  personal  and  social  service  to  my 
people. 

I  want  to  congratulate  the  committee  on  the  use  of  a  quotation 
from  Dr.  T.  S.  Adams,  on  the  front  cover  of  the  printed  program 
of  this  conference.     And  I  want  to  repeat  that  quotation  here: 

"  Taxes  are  as  complex  as  life.  The  moralist  calls  for  just 
taxes;  but  taxes  cannot  just  be  just.  The  administrator  asks 
for  simple  taxes ;  but  experience  shows  that  they  cannot  simply 
be  simple.  Some  politicians  would  mould  taxes  wholly  in 
accordance    with    political    expediency;    but    statesmen    realize 
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that  in  the  long  run  this  would  be  impolitic.  The  business 
man  demands  practical  taxes;  but  financial  history  proves  that 
it  is  impracticable  to  make  them  merely  practical.  The  legal- 
ist wants  taxes  administered  strictly  according  to  law;  but  the 
record  of  the  income  tax  and  the  property  tax  makes  it  clear 
that  such  taxes  cannot  be  successfully  administered  by  methods 
meticulously  legal." 

It  is  in  the  spirit  of  these  words  of  our  departed  friend  that  I 
have  found  justification  for  my  own  occasional  departures  from 
the  strict  letter  of  the  law;  for  being  somewhat  blind,  where  it  has 
seemed  just  and  fair  and  wise  to  be  blind;  for  being  lenient,  where 
severity  might  possibly  have  brought  the  state  a  little  more  money, 
but  would  also  most  certainly  have  lost  it  a  friend.  I  have  said 
many  times  to  my  people  back  home,  that,  in  the  method  of  tax 
administration  which  I  have  adopted  for  myself,  the  goodwill  of 
the  taxpaying  public  is  just  as  necessary  to  the  state,  is  just  as 
desirable  and  valuable  an  asset,  as  is  customer  goodwill  to  a  busi- 
ness or  to  an  industrial  enterprise.  I  do  not  look  on  such  good- 
will as  a  commercial  commodity,  to  be  bought  and  sold  in  the 
market-place.  Even  so,  I  would  have  no  funds  available  for  its 
purchase.  I  regard  it,  rather,  as  something  more  precious  than 
that;  something  which  can  come  to  us  only  in  exchange  for  what 
we  have  to  give  to  our  taxpaying  friends — our  own  cooperation 
and  goodwill,  expressed  in  terms  of  courtesy,  sympathy,  integrity, 
fairness,  patience  and  unfailing  regard  for  their  rights,  their  privi- 
leges and  their  interests.  On  the  forms  which  my  office  sends  out 
to  our  taxpayers,  I  have  had  printed  these  words,  over  my  signa- 
ture, as  an  earnest  of  my  attitude  and  purpose  in  tax  adminis- 
tration : 

"'  It  is  our  very  earnest  desire  to  be  as  helpful  as  possible 
to  our  taxpayers  and  to  relieve  them  as  far  as  we  can  of  the 
complications  and  vexations  incident  to  the  taxpaying  process. 
To  this  end  we  shall  greatly  appreciate  any  suggestions  from 
you,  either  as  to  simplifying  our  forms  or  doing  anything 
else  which  may  improve  the  service  which  we  are  trying  to 
render." 

I  had  a  personal  visit  from  "  Tommy "  Adams  a  few  months 
before  he  left  us.  I  talked  with  him  frankly  about  my  plans,  my 
methods  and  my  hopes.  I  told  him  what  I  was  doing,  by  way  of 
laying  the  foundation  for  my  sales  tax  administration,  through  a 
survey  which  we  were  then  making  of  all  the  business  lines  of  the 
state.  I  told  him  that  if  the  legislature  would  provide  the  neces- 
sary funds,  I  planned  to  make  a  similar  general  property  survey, 
as  a  basis  for  an  efficient  administration  of  our  ad  valorem  tax 
structure.     I  was  happy  when  he  manifested  his  keen   approval, 
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and  expressed  his  purpose  to  visit  me  again  to  watch  the  develop- 
ment of  my  plans.  The  memory  of  his  interest  and  appreciation 
abides  with  me  as  a  challenge  and  an  inspiration. 

To  sum  up  the  sales  tax  situation  in  Mississippi,  at  the  end  of 
the  first  seventeen  months  of  its  operation : 

1.  The  tax  has  yielded  more  revenue  than  was  anticipated. 

2.  Opposition  to  it  has  either  disappeared  or  become  dormant. 

3.  The  ill  effects  predicted  have  not  been  realized.  It  has  not 
driven  business  from  the  state. 

4.  The  cost  of  administration  has  been  reasonable  —  less  than 
four  cents  on  the  dollar  collected. 

5.  The  administration  of  the  tax  has  been  on  an  equitable  basis, 
wholly  without  unfair  discrimination. 

6.  Its  admiinstration  has  been  kept  entirely  out  of  politics,  and 
absolutely  free  of  political  influence. 

7.  The  tax  has  been,  in  the  main,  paid  by  the  consumer.  It  has 
been  passed  on  to  him  visibly  and  aboveboard,  by  a  plainly  indi- 
cated sales  tax  addition  to  purchase  price.  The  public  has  accepted 
this  tax  allocation  with  little  or  no  protest.  The  dealer  has  not 
found  it  necessary  to  conceal  the  tax  in  an  increased  sales  price, 
in  order  to  pass  it  on. 

8.  The  press  of  the  state  has  cooperated,  and,  with  some  excep- 
tions, seems  to  have  accepted  the  tax  and  its  administration  as  fair. 
The  press'  attitude  toward  my  office  and  myself  has  been  generous 
and  helpful. 

9.  The  present  law  should  be  amended  in  some  respects,  partic- 
ularly as  to  exemptions. 

10.  Any  proposal  to  increase  sales  tax  rates  should  be  most  care- 
fully considered.  Increases  should  be  made  only  to  meet  an  emer- 
gency equal  to  that  which  provoked  the  law  itself.  Increased  tax 
rates  mean  increased  taxpaying  resistance.  The  favorable  public 
attitude  toward  the  sales  tax  in  Mississippi  is  not  a  matter  of 
chance. 

11.  The  most  important  factor  in  administration,  next  to  public 
understanding  and  cooperation,  and  closely  related  to  both,  is  a 
competent  field  force,  adequate  in  number  and  sympathetic  in  an 
attitude  which  is  genuine  and  not  assumed.  Without  such  field 
service  I  would  consider  a  successful  administration  of  such  a  tax 
law  as  impracticable,  if  not  impossible. 

12.  After  nearly  a  year  and  a  half  of  close  contact  and  experi- 
ence, I  see  no  logical  reason  why  the  sales  tax  should  not  be  made 
a  permanent  feature  of  our  system  of  state  revenues.  I  am,  of 
course,  speaking  only  of  and  for  the  state  of  Mississippi.  I  would 
say  that  the  wise  course  would  be  to  reenact  the  present  law  for 
another  period  of  two  years,  thus  giving  ample  opportunity,   four 
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years,  for  observation,  before  placing  the  stamp  of  permanency 
upon  a  source  of  revenue,  or  a  method  of  taxation,  which  is  still 
without  expert  and  authoritative  approval,  except  for  emergency 
purposes.  I  am  opposed  to  any  proposal  which  would  seek  to  give 
to  the  federal  government  an  administrative  monopoly  of  the  sales 
tax — even  though  coupled  with  a  provision  for  state  allocation  of 
some  part  of  the  revenue  federally  collected.  One  of  the  merits 
of  the  Mississippi  sales  tax  is  the  opportunity  which  its  wise  ad- 
ministration offers  for  the  building  up  of  mutually  helpful  tax 
relations  between  the  state  and  its  people. 

Chairman  Zoercher  :  I  am  sure  we  all  appreciate  everything 
that  has  been  said,  and  I  want  to  say  on  behalf  of  the  state  of  In- 
diana that  the  man  at  the  head  of  our  sales  tax  department,  who  is 
not  under  the  control  of  the  state  tax  board  but  of  the  department 
of  treasury,  a  Mr.  Jackson,  spent  several  days  down  in  Mississippi 
with  Mr.  Stone,  and  I  am  satisfied  that  the  information  he  received 
from  Mr.  Stone  has  helped  him  very  much  in  getting  the  law  in- 
stalled in  the  state  of  Indiana. 

Now,  the  next  speaker  w'e  have  is  Mr.  Mark  Graves,  president 
of  the  New  York  State  Tax  Commission.    Is  Mr.  Graves  present? 

(INIr.  Seth  Cole  thereupon  came  forward  to  the  platform.) 

Chairman  Zoercher:  I  want  you  to  tell  Mark  Graves  for  me, 
Mr.  Cole,  that  we  would  like  to  see  Mark  Graves  personally  at 
these  meetings.  He  was  not  at  Columbus,  Ohio  last  year,  and  I 
don't  believe  he  was  at  Atlanta  the  year  before.  He  is  a  past 
president  of  the  Tax  Association,  and  he  ought  to  attend  these 
meetings.     Tell  that  to  Mark,  will  you,  for  me? 

Mr.  Seth  Cole:  I  surely  will. 

Seth  T.  Cole  (New  York)  :  Mr.  Chairman,  Ladies  and  Gentle- 
men of  the  Conference: 

It  is  true  that  I  am  here  in  a  representative  capacity.  Perhaps 
I  can  best  illustrate  my  position  by  telling  a  story.  It  was  during 
a  baseball  game  at  the  Polo  Grounds  in  New  York.  The  Giants 
were  playing.  It  was  the  seventh  inning  and  they  had  a  man  on 
second  and  two  down.  It  came  O'Doul's  time  to  bat,  but  just 
before  he  was  to  go  to  the  plate  the  umpire  went  out  with  a  huge 
megaphone  and  threw  it  over  to  the  right-field  stands  and  said, 
"  Cohen  batting  for  O'Doul."  He  turned  around,  back  of  the 
catcher's  plate,  and  to  the  stands  he  announced,  "  Cohen  batting 
for  O'Doul."  He  repeated  the  same  thing  to  the  left-field  stands, 
and  then  threw  the  megaphone  out  to  center  field  and  said,  "Cohen 
batting   for   O'Doul."     And  then  there   came  back   from  the   far 
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center-field  bleachers,  as  if  in  echo,  this  message,  "  O'Flannagan 
leaving-  the  ball  park." 

Now,  it  is  a  case  of  Cole  batting  for  Graves,  and  we  will  have 
a  brief  interval  so  that  anyone  who  wants  to  leave  may  have  the 
opportunity  of  doing  so. 

Seriously,  I  know  it  is  a  matter  of  very  deep  regret  on  the  part 
of  Commissioner  Graves  that  it  was  not  possible  for  him  to  come 
to  Arizona  this  year  for  the  purpose  of  attending  this  conference. 
It  does  not  indicate  in  any  way  that  he  has  lost  interest  in  the 
afifairs  of  the  National  Tax  Association.  He  devotes  a  consider- 
able portion  of  his  time  throughout  every  year  to  working  in  the 
interests  of  this  Association.  He  is  an  extremely  busy  man ;  and 
his  engagements  were  such  that  he  simply  could  not  take  ten  days 
or  two  weeks  away  from  his  duties  for  the  purpose  of  coming  out 
here.  He  has  asked  me  to  convey  his  kindest  regards  and  well- 
wishes  to  all  his  friends  who  are  here  assembled. 

I  feel  that  I  may  speak  with  some  authority  on  the  subject  of 
sales  taxes  by  reason  of  the  fact  that  I  have  made  a  careful  study 
of  the  subject  over  a  period  of  years,  and  drafted  the  act  which 
was  enacted  in  New  York  for  the  commission  for  the  revision  of 
the  tax  laws,  of  which  Senator  Mastick  here  is  chairman.  After 
the  act  went  into  effect  last  spring,  we  all  applied  ourselves  very 
vigorously  and  strenuously  to  preparing  the  necessary  rules  and 
regulations  in  order  that  its  administration  might  be  inaugurated. 
H  you  want  to  learn  something  about  sales  taxes,  I  would  suggest 
to  you  that  you  start  in  to  draw  up  a  set  of  rules  and  regulations 
and  find  out  just  what  it  does  mean. 

These  are  times  of  financial  stress.  It  is  indicated  by  the  fact 
that  there  are  now  fourteen  states  in  the  Union  which  have  sales 
taxes.  In  about  one-half  of  that  number  the  taxes  are  of  a  tem- 
porary nature.  The  people  seem  to  have  become  more  or  less 
sales  tax  minded,  but  we  do  not  find  unanimity  in  all  of  the  states, 
because  in  two,  Oregon  and  North  Dakota,  sales  taxes  were  sub- 
mitted to  the  people  on  referenda  and  were  defeated. 

Our  New  York  law  taxes  only  sales  of  tangible  personal  prop- 
erty and  does  not  include  services.  The  rate  of  tax  is  one  per 
cent.  The  act  is  of  a  temporary  character,  as  it  only  applies  to 
sales  between  May  1,  1933  and  June  30,  1934.  It  was  deemed  the 
course  of  wisdom  by  the  legislature  to  exempt  sales  of  foodstuffs, 
but  those  are  substantially  the  only  major  exemptions  from  the  tax. 
We  did  have  some  difficulty  in  trying  to  spell  out  whether  a  sale 
of  electricity  or  a  sale  of  gas  was  a  sale  of  tangible  personal 
property.  On  the  gas,  we  sort  of  figured  you  could  smell  it  and 
that  made  it  tangible ;  but  when  we  came  to  the  electricity  we  were 
stumped,  so  we  decided  it  was  best  to  exempt  both  gas  and  elec- 
tricity and  avoid  any  question  in  that  way. 
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Our  experience  thus  far  with  the  sales  tax  shows,  I  think,  that 
contrary  to  the  views  entertained  by  some,  it  is  possible  to  give  a 
fair  and  successful  administration  of  a  state  act,  except  insofar  as 
that  is  prevented  by  the  difficulties  which  are  inherent  in  the  nature 
of  the  tax  and  to  which  I  shall  refer  later  on. 

The  cost  of  administration  will  not  be  excessive.  Mr.  Stone  has 
told  you  that  in  Mississippi  the  expense  of  administration  is  3.8 
per  cent.  In  New  York  we  anticipate  that  the  expense  of  adminis- 
tration will  not  exceed  1.5  per  cent.  The  evidence  available  indi- 
cates that  the  yield  of  our  tax  will  exceed  the  estimates.  The  tax 
was  adopted  for  the  purpose  of  balancing  our  state  budget,  and  the 
governor  estimated  that  during  fourteen  months  of  its  operation 
it  would  produce  thirty  millions  of  dollars.  Thus  far,  for  the  two 
months  of  May  and  June,  for  which  returns  have  been  received, 
the  receipts  have  been  somewhat  in  excess  of  four  million,  three 
hundred  thousand  dollars,  and  probably  will  amount  to  about  four 
million,  five  hundred  thousand  dollars;  and  for  the  fourteen 
months'  period  it  is  probable  that  we  will  collect  between  thirty- 
four  and  thirty-five  millions  instead  of  the  thirty  million  dollars 
that  was  estimated. 

Our  law  is  called  a  retail  sales  tax  act.  That  is  merely  a  name. 
In  fact,  it  is  far  different,  because  the  statute  contains  a  definition 
of  a  retail  sale,  and  it  is  possible  to  have  manufacturers,  whole- 
salers, jobbers,  and  even  people  who  are  not  engaged  in  business 
at  all,  making  retail  sales  within  the  definition  of  the  law,  because 
a  retail  sale  is  defined  as  being  a  sale  to  a  consumer  or  to  any 
other  person  for  any  purpose  other  than  for  the  purpose  of  resale 
in  the  form  of  tangible  personal  property. 

We  had  a  lot  of  difficulty  in  trying  to  find  out  what  was  a  sale 
not  for  resale.  Among  others,  we  had  to  deal  with  contractors 
who  took  lump-sum  contracts  covering  not  only  the  materials 
which  went  into  the  job  but  also  the  labor  and  services  in  connec- 
tion with  it,  and  we  concluded  that  such  a  contractor  was  not 
selling  the  tangible  personal  property  which  he  used  in  fulfilling 
his  contract,  but  that  he  was  a  consumer  or  final  buyer  of  the 
material  and  that  therefore  the  tax  was  upon  the  sale  to  the  con- 
tractor, and  that  there  was  no  sale  by  the  contractor  to  the  person 
for  whom  he  was  doing  the  work. 

We  ran  into  the  dentists,  and  they  did  not  think  that  they  were 
selling  tangible  personal  property.  We  did  not  think  so  either, 
but  it  seemed  rather  difficult  to  find  some  legal  theory  on  which 
we  could  carry  that  interpretation  into  effect,  but  finally  we  de- 
cided that  the  dentist  was  engaged  in  repairing  the  human  body, 
for  a  lump  sum,  and  that  therefore  he  was,  from  a  legal  stand- 
point, in  the  same  position  as  the  carpenter  or  the  electrician  or 
the  contractor.     We  made  the  mistake  of  issuing  publicity  to  that 


236  NATIONAL  TAX  ASSOCIATION 

effect,  and  what  the  dentists  did  not  say  was  not  worth  saying. 
In  fact,  I  think  they  would  much  have  preferred  to  have  paid  the 
tax  rather  than  to  have  been  called  repair  men.  One  day  along 
came  a  letter  from  a  manufacturer  of  glass  eyes — not  the  common 
garden  variety  but  the  kind  which  calls  for  a  whole  lot  of  art  and 
skill  in  matching  the  artificial  eye  to  the  good  one  that  is  left  in 
the  head — and  this  fellow  said :  "  Why,  we  are  in  the  same  cate- 
gory as  the  dentist,  we  are  repairing  the  human  body,  and  there- 
fore we  do  not  sell  eyes.  We  merely  carry  out  a  contract  to  make 
a  repair  to  the  human  body."  That  was  somewhat  of  a  poser,  but 
finally  I  wrote  him  and  said  that  according  to  my  understanding, 
when  a  dentist  made  a  set  of  false  teeth  for  you  it  was  presumed 
you  could  eat  with  them,  but  I  never  heard  of  anybody  seeing  with 
a  glass  eye. 

Now,  to  get  away  from  the  details  of  the  New  York  act,  and 
talk  in  more  general  terms,  1  am  satisfied  that  state  sales  taxes  can 
be  justified  only  in  case  of  emergency,  and  that  for  economic 
reasons  sales  taxes  in  this  country  should  be  levied  by  the  federal 
government  exclusively.  I  do  not  believe  that  the  New  York  state 
law  should  be  continued  after  June  30,  1934,  unless  the  financial 
situation  is  such  as  to  make  that  course  imperative. 

Now,  why  is  this  so?  It  is  because  state  sales  taxes  drive  busi- 
ness and  industry  from  the  state.  That  is  the  inherent  defect  in 
state  sales  taxes;  and  that  is  principally  true  because  the  Consti- 
tution of  the  United  States  contains  a  provision  to  the  effect  that 
the  Congress  shall  have  the  sole  power  to  regulate  commerce 
among  the  states,  and  a  tax  upon  a  sale  which  is  tied  up  with  a 
movement  of  the  goods  in  interstate  commerce  is  construed  to  be 
a  regulation  of  that  commerce  and  therefore  prohibited  to  the 
state  to  tax,  and  that  fact  makes  the  state  sales  tax  an  unfair  and 
discriminatory  burden  upon  many  lines  of  business. 

Let  me  illustrate.  Take  the  cement  business.  We  have  a  num- 
ber of  cement  mills  in  New  York.  There  are  also  cement  mills  in 
Pennsylvania  and  other  neighboring  states.  A  purchase  of  cement 
can  be  made  from  a  mill  in  Pennsylvania  which  will  be  exempt 
from  the  New  York  sales  tax.  Contractors  are  aware  of  that  fact, 
and  therefore  there  is  no  alternative  for  the  state  cement  mill,  if 
it  desires  to  retain  its  business — and  of  course  it  must  retain  its 
business — no  alternative  but  to  sell  at  a  price  which  meets  the 
out-of-the-state  competition,  and  therefore  the  tax  instead  of  being 
passed  along  in  the  price  of  the  goods,  as  is  contemplated  under  a 
sales  tax  law,  must  be  met  by  the  mill  as  an  additional  expense  of 
doing  business. 

Mr.  Stone  has  stated,  not  here  but  on  other  occasions,  that  the 
Mississippi  tax  is  not  very  greatly  affected  by  the  interstate  com- 
merce inhibition,  but  in  New  York  we  find  that  in  communities 
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which  are  adjacent  to  the  border,  there  is  a  distinct  tendency  on 
the  part  of  New  York  residents  to  purchase  the  things  which  they 
need,  where  the  purchase  price  is  substantial,  from  concerns  out- 
side of  the  state,  whereby  the  tax  may  be  saved,  unless  the  New 
York  merchant  meets  the  price  and  adds  the  tax  in  as  an  additional 
expense  of  doing  business. 

Stilt  another  method  by  which  the  tax  may  be  defeated  is  by 
taking  the  article  sold  outside  the  state  for  the  purpose  of  con- 
summating the  transaction.  This  is  not  so  important,  perhaps,  as 
the  others,  but  when  there  is  a  sale  of  a  very  valuable  article  of 
tangible  personal  property,  such,  perhaps,  as  a  necklace  or  a  dia- 
mond brooch,  something  of  that  character,  it  is  extremely  simple 
to  evade  the  tax  by  just  taking  the  article  outside  of  the  state  and 
making  the  sale  there. 

Indeed,  we  have  enterprising  accountants  in  New  York  who  are 
circularizing  business  firms  and  offering  to  show  them  how  it  is 
possible  legally  to  avoid  the  state  sales  tax,  and  they  are  so  con- 
fident about  it  that  they  are  willing  to  take  the  job  on  a  contingent- 
fee  basis.  If  they  do  not  succeed  in  showing  their  clients  how  to 
legally  evade  the  New  York  tax  they  don't  get  any  fee. 

Now,  with  a  federal  tax  the  situation  is  quite  different.  All  the 
trouble  about  the  interstate  commerce  clause  is  done  away  with, 
because  the  federal  government  has  a  right  to  tax  all  sales,  and 
business  throughout  the  nation  is  affected  to  an  equal  degree. 

I  want  to  say  a  word  about  the  rates  of  a  sale  tax.  We  are 
convinced  that  regardless  of  the  authority  which  levies  a  sales  tax, 
the  rates  should  be  extremely  moderate,  and  that  is  particularly  true 
of  state  taxes,  because  the  business  and  commerce  of  the  state  is 
particularly  sensitive  to  their  depressive  effect. 

And  then,  I  want  to  say  to  this  gathering  of  the  National  Tax 
Association,  which  was  so  largely  responsible  for  the  great  reform 
of  death  taxation  which  was  brought  about  in  this  nation  during 
the  years  from  1924,  when  we  met  at  St.  Louis,  up  to  the  final 
decision  of  the  United  States  Supreme  Court  in  the  Haskell  case 
last  year,  that  there  exists  in  the  sales  tax  situation  the  possibility 
of  multiple  taxation,  the  same  evil  which  confronted  us  in  death 
taxation. 

We  have  general  turn-over  taxes,  manufacturers'  taxes,  retail 
sales  taxes,  and  other  varieties,  and  with  all  of  the  states,  or  a 
substantial  majority  of  them,  levying  sales  taxes  there  is  bound 
to  be  multiple  taxation,  and  I  think  we  ought  not  to  repeat  our 
experience  in  the  death  tax  field.  The  economic  effect  of  multiple 
sales  taxes  would,  I  am  sure,  be  much  more  severe  than  was  the 
economic  effect  of  multiple  death  taxes. 

Another  reason  which  leads  me  to  believe  that  a  sales  tax  may 
well  be  federally  administered,  with  a  return  of  a  portion  of  the 
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revenue  receipts  to  the  states,  is  that  there  seems  to  be  a  particu- 
larly fair  method  for  making  the  distribution  to  the  states,  namely, 
the  basis  of  population.  There  is  a  direct  relationship  between 
what  a  person  spends  and  the  sales  taxes  which  would  be  imposed. 
While  it  is  probably  true  that  a  distribution  on  the  basis  of  popu- 
lation would  work  to  the  detriment  of  New  York,  because  I  sup- 
pose more  is  spent  there  per  capita  than  in  some  of  the  other  "States, 
yet  by  and  large  it  would  seem  the  population  basis  for  distribution 
would  be  just  and  equitable  and  fair. 

I  told  you  that  in  New  York  we  expected  the  cost  of  adminis- 
tration would  be  about  one  and  one-half  per  cent,  or  perhaps  less. 
In  Mississippi  it  is  3.8  per  cent.  The  percentage,  of  course,  will 
vary  in  other  jurisdictions.  In  New  York  we  have  an  appropria- 
tion of  $400,000  to  administer  the  tax  for  fourteen  months,  and 
we  expect  to  do  it  within  that  figure.  In  Illinois,  I  am  informed 
the  appropriation  for  the  administration  of  the  sales  tax  for  the 
first  year  is  $1,200,000.  A  federal  sales  tax  would  relieve  the 
states  from  the  cost  of  administration  entirely  and  would  save  to 
state  taxpayers  several  millions  of  dollars  annually.  Not  alone  is 
that  true,  but  there  would  be  a  corresponding  saving  to  the  busi- 
ness of  the  nation  which,  instead  of  having  to  make  returns  to  one 
or  more  states,  plus  a  return  to  the  federal  government,  would 
only  be  required  to  make  one  return,  and  that  to  the  federal  gov- 
ernment. So,  from  those  two  standpoints  there  would  be  a  dis- 
tinct economy  in  the  enactment  of  a  federal  tax. 

It  is  a  long  time  since  the  constitutional  convention  assembled 
in  Philadelphia  and  adopted  the  constitution.  Conditions  have 
changed  greatly.  I  don't  think  it  is  possible  any  longer  for  us  in 
this  nation  to  see  our  great  economic  problems  through  state  eye- 
glasses. There  must  be  a  free  flow  of  economic  impulses,  un- 
hampered and  unrestricted  by  the  artificial  boundaries  which  con- 
stitute the  state  border  lines.  And  this  is  especially  true  at  this 
time  of  rehabilitation,  when  our  business  and  industrial  life  is 
being  moulded  anew. 

There  is  in  this  nation  a  crying  need  for  uniformity  of  business 
taxation,  and  a  federal  sales  tax  would  be  an  important  step  in 
that  direction.  Still  another  advantage  of  a  federal  tax  is  found 
in  the  fact  that  a  sales  tax  in  and  of  itself  is  regressive  in  its 
effect,  and  ought  not  to  be  levied  unless  properly  balanced  with 
graduated  income  and  inheritance  taxes.  It  is  much  easier  to 
strike  a  correct  balance  with  a  federally  imposed  and  administered 
tax  than  it  is  with  state  taxes. 

Now,  I  am  not  insensitive  to  the  fact  that  there  are  those  who 
believe  that  there  exists  down  in  Washington  a  great  Franken- 
stein, a  great  monster,  maybe  a  big,  bad  wolf,  that  ought  not  to 
be  entrusted  with  this  degree  of  control  over  state  affairs  and  state 
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finances.  I  have  been  told  that  to  adopt  this  plan  would  mean 
that  the  federal  government  would  control  state  taxation.  There 
can  be  no  doubt,  it  seems  to  me,  but  that  the  major  portion  of 
state  and  local  revenues  will  continue,  and  must  continue,  to  be 
raised  by  means  of  the  general  property  tax;  and  we  all  know 
that  the  federal  Congress  is  without  power  to  impose  a  general 
property  tax  without  apportionment,  and  we  all  know  that  no  such 
tax  is  going  to  be  levied  with  an  apportionment,  and  therefore  I 
think  it  is  a  fallacy  to  argue  that  by  permitting  the  federal  gov- 
ernment to  levy  a  sales  tax  and  distribute  a  portion  of  the  proceeds 
to  the  states,  we  are  turning  over  to  the  federal  government  the 
control  of  our  fiscal  afifairs. 

And  then  I  am  also  aware  of  the  argument  which  has  been  ad- 
vanced to  the  effect  that  we  cannot  trust  the  Congress  to  make  a 
fair  and  just  distribution  of  this  tax  among  the  states,  that  there 
would  be  log-rolling  and  wire-pulling,  and  the  distribution  will  be 
grossly  unfair  and  unjust.  Well,  personally,  that  does  not  con- 
vince me,  because  if  Congress  wants  to  be  unfair  and  unjust  to 
the  states,  it  has  ample  opportunity  without  having  to  resort  to  a 
sales  tax  as  an  excuse.  My  experience  leads  me  to  believe  that 
we  could  expect  fair  consideration  and  a  fair  deal  from  Congress 
in  the  distribution. 

Whether  we  like  it  or  not,  this  country  is  definitely  launched 
on  a  program  of  sales  taxation,  and  it  is  fitting  that  action  should 
now  be  taken  to  insure  administration  along  proper  lines,  so  that 
there  will  be  a  fair  distribution  of  the  revenue  among  the  nation 
and  the  states.  We  need  a  fair  application  of  the  tax  so  as  to 
mitigate  so  far  as  possible  the  untoward  effect  which  it  will  have 
on  the  nation's  business.  In  my  opinion,  action  should  be  had  at 
the  next  session  of  Congress,  before  sales  taxes  have  become  inte- 
grated into  the  state  taxing  systems.  There  is  only  one  safeguard 
that  need  be  added  to  the  federal  legislation,  and  that  is  a  pro- 
vision whereby  the  states  will  be  prevented  from  receiving  a  share 
of  the  federal  tax  and  at  the  same  time  levying  a  sales  tax  of  their 
own.  This  could  be  accomplished  by  a  provision  whereby  the 
federal  distribution  would  be  withheld  to  the  extent  that  the  state 
levied  a  sales  tax. 

I  am  sure  it  has  been  very  courteous  of  this  audience  to  sit 
here  on  this  hot  afternoon  and  listen  so  long  to  the  addresses 
which  have  been  given,  and  I  thank  you  very  much. 

(During  the  address  of  Mr.  Cole  the  gentleman's  time  expired, 
and  upon  motion  duly  made,  seconded  and  carried,  the  time  was 
extended  for  completing  Mr.  Cole's  address.) 

Chairman  Zoercher:  Of  course  it  is  always  courteous  to  ex- 
tend the  time  for  an  address,  but  I  hope  the  next  speaker  may  be 
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able  to  finish  within  the  time  limit.  If  he  cannot  we  will  extend 
it  again;  but  when  the  conference  has  adopted  a  rule  we  ought 
to  try  to  live  up  to  it  and  not  extend  these  talks  to  thirty,  thirty- 
five  or  forty  minutes.  This  may  be  an  abrupt  way  of  telling  it, 
and  if  so,  I  hope  you  will  pardon  me,  but  we  have  a  whole  lot  of 
other  matters  on  the  program  and  we  want  to  get  through  on  time. 
The  next  speaker  on  the  program  is  Mr.  Leon  D.  Metzger, 
secretary  of  revenue  of  Pennsylvania. 

Leon  D.  AIetzger  (Pennsylvania)  :  Mr.  Chairman,  Ladies  and 
Gentlemen:  I  will  accept  that  challenge.  If  possible,  I  will  beat 
the  twenty  minutes,  because  the  two  previous  speakers  have  cov- 
ered this  subject  very  well  I,  unfortunately,  am  not  in  a  position 
to  say  that  I  can  agree  with  everything  they  said,  because  things 
don't  work  the  same  in  different  states. 

We  are,  however,  much  more  nearly  like  New  York  than  like 
I^Iississippi  in  this  respect.  I  have  a  formal  paper  which  I  shall 
not  read  but  will  refer  to  merely,  and  I  will  turn  the  paper  in  to 
the  secretary  for  the  record. 

THE  PENNSYLVANIA  EMERGENCY  RELIEF 
SALES  TAX 

LEON    D.    METZGER 
Secretary  of  Revenue,  Pennsylvania 

Early  in  the  summer  of  1932,  the  Pennsylvania  Legislature  was 
called  in  special  session  to  provide  unemployment  relief,  and 
promptly  appropriated  $12,000,000  for  that  purpose.  It  then  sought 
a  means  of  supplying  or,  rather,  replenishing  the  $12,000,000. 

Many  measures  proposed  were  a  cigarette  tax,  a  soft-drinks  tax, 
an  occupation  tax,  and  various  types  of  income  taxes.  The  result 
was  quite  similar  to  that  produced  by  waving  a  red  flag  at  a  bull. 
Finally,  some  one  suggested  a  tax  on  consumers'  sales  of  goods. 
The  proposal  had  the  advantage  of  novelty.  Its  natural  opponents 
had  previously  had  no  occasion  to  organize,  and  no  time  to  organ- 
ize after  the  proposal  was  put  in  motion.  By  request,  the  de- 
partment of  revenue  drafted  the  necessary  bill.  It  was  copied 
from  no  other  state.  Actually,  it  was  hurriedly  improvised  from 
a  proposed  codification  and  revision  of  our  mercantile  tax  laws. 
The  bill  was  introduced  late  on  a  Monday  night  and  passed  both 
Houses  before  the  end  of  the  week.  This  is  a  record  for  tax 
legislation  in  Pennsylvania. 

At  the  time  of  its  enactment,  a  similar  tax  was  found  in  the 
statutes  of  only  one  other  state.  Since  that  time,  nine  more  states 
have  enacted  similar  legislation.  Whether  this  is  pure  coincidence 
I  am  not  prepared  to  say,  but  it  appears  that  Pennsylvania  started 
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something.  In  any  event,  we  have  received  many  requests  from 
other  states  during  the  past  year  for  information  relative  to  the 
success  or  failure  of  the  tax. 

If  Pennsylvania's  experience  with  the  sales  tax  is  to  be  used  as 
a  guide  in  other  states,  certain  important  facts  should  not  be  over- 
looked. First,  the  tax  was  a  temporary  measure  in  force  for  only 
six  months.  Furthermore,  the  six  n;onths  starting  with  Septem- 
ber 1,  1932,  during  which  the  tax  was  in  effect,  marked  the  lowest 
ebb  of  the  depression,  and  when  the  tax  became  due  we  found 
ourselves  confronted  with  the  nation-wide  bank  holiday  and  re- 
lated disturbances.  It  should  be  observed  also  that,  instead  of  re- 
ceiving an  increased  appropriation  to  cover  administrative  expense, 
the  department  responsible  for  collecting  the  tax  had  its  appro- 
priation substantially  cut  and,  in  addition,  was  obliged  soon  after 
to  take  over  the  administration  and  collection  of  the  new  beer  tax. 
We  had  planned  to  take  on  from  50  to  80  temporary  employees 
whose  time  would  be  devoted  exclusively  to  sales  tax  investiga- 
tions in  the  field.  As  it  is,  we  have  taken  on  no  additional  em- 
ployees. Anyone  will  appreciate  the  extent  to  which  this  has 
curtailed  field  work. 

The  combination  of  these  various  factors  had  a  material  effect 
on  the  revenues  produced.  We  have  been  too  handicapped  in 
personnel  to  go  after  the  tax  in  any  real  sense.  Revenues  were 
estimated  at  $12,000,000.  Receipts  have  now  passed  $9,300,000. 
Of  this  total,  $9,118,000  was  paid  voluntarily.  The  remainder, 
about  $182,000,  has  been  collected  without  litigation  as  a  result  of 
the  activities  of  twenty-five  field  men  devoting  approximately  one- 
third  of  their  time  to  sales  tax,  supplemented  by  an  office  force  of 
about  twenty-five.  Obviously,  we  have  by  no  means  collected  the 
last  dollar. 

It  is  interesting  to  note  here  that,  according  to  methods  of  esti- 
mating revenues  from  this  source  suggested  by  various  students 
of  the  subject,  based  on  federal  figures  for  the  entire  nation,  the 
tax  should  have  produced  $11,950,000.  Our  estimate  of  $12,000,000 
was  arrived  at  by  adjusting  receipts  from  our  old  mercantile 
license  tax  law.  Neither  of  these  estimates  made  sufficient  allow- 
ance for  the  falling  oft"  of  volume  of  business  and  commodity 
prices,  and  the  unanticipated  bank  holiday  which  occurred  just 
before  the  tax  became  due. 

As  might  be  expected  from  the  foregoing,  our  cost  of  collection 
has  been  low.  While  we  have  compiled  no  statistics,  we  believe 
the  collection  cost  has  been  less  than  1%.  What  it  would  be  if 
we  had  sufficient  funds  to  drive  for  the  last  dollar  I  am  not  pre- 
pared to  say  definitely,  but  our  experience  indicates  that  it  would 
cost  approximately  3%  to  effect  a  reasonably  thorough  collection. 

The  tax  was  purposely  made  self -assessing.  By  having  the  tax- 
16 
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payer  file  his  report  and  pay  the  tax  concurrently,  we  were  saved 
the  cost  of  assessing  and  billing.  This  materially  reduced  collec- 
tion cost.  Furthermore,  we  found  it  unnecessary  to  maintain 
regular  ledger  accounts.  Receipts  were  handled  by  a  simple  sys- 
tem of  temporary  and  permanent  files.  This,  likewise,  aided  in 
keeping  down  collection  cost.  Perhaps  this  would  be  inadequate 
with  a  permanent  tax. 

Our  earliest  efforts  were  designed  to  overcome  the  natural  re- 
sistance and  inertia  which  we  anticipated  in  view  of  the  wide 
spread  of  the  tax,  the  character  of  the  average  retail  dealer,  and 
the  fact  that  the  tax  was  a  temporary  measure.  To  the  extent 
that  the  tax  has  been  successful,  we  feel  that  credit  must  be 
ascribed  largely  to  our  efforts  to  publicize  the  act  from  the  moment 
of  its  passage.  To  this  end,  the  radio  was  used  extensively,  special 
news  releases  were  prepared  for  and  accepted  by  the  press,  and 
representatives  of  the  department  accepted  numerous  invitations 
to  address  groups  of  potential  taxpayers.  These  meetings  were 
uniformly  well  attended.  During  the  month  intervening  between 
February  28,  when  the  tax  expired,  and  April  1,  the  due  date  of 
returns  and  payment,  the  department  had  representatives  stationed, 
either  full  time  or  for  a  few  days  at  a  time,  in  each  of  the  prin- 
cipal cities  and  boroughs  of  the  state,  where  taxpayers  could  secure 
information  or  assistance  in  the  preparation  of  returns.  This  ser- 
vice was  well  publicized,  and  thousands  of  taxpayers  took  ad- 
vantage of  it. 

Prior  to  March  1,  return  forms  were  mailed  to  all  potential 
taxpayers  of  whom  the  department  had  or  could  get  notice.  Ap- 
proximately 180,000  names  were  taken  from  our  mercantile  list, 
and  to  these  were  added  names  from  our  corporation  records  and 
from  the  classified  sections  of  telephone  directories.  In  all,  250,000 
sets  of  forms  were  distributed  through  the  mails,  and  approxi- 
mately 50,000  through  local  revenue  ofiices  and  agents  throughout 
the  state. 

It  was  estimated  that  not  less  than  200,000  vendors  should  have 
made  returns.  In  round  numbers,  170,000  made  voluntary  re- 
turns, and  field  work  has  added  another  7,500. 

Referring  for  a  moment  to  the  substantive  provisions  of  the 
act — the  tax  was  imposed  on  vendors  at  the  rate  of  1%  on  sales 
to  consumers,  or  sales  not  for  resale,  of  tangible  personal  prop- 
erty, measured  by  sales  price.  Taxable  transactions  were  not 
limited  to  ordinary  retail  sales  by  merchants,  but  included  all  sales 
not  for  resale,  regardless  of  the  character  of  the  seller.  The  act 
did  not  provide  for  licensing  or  registration. 

Administrative  problems  relating  to  interpretation  and  applica- 
tion were  confined  chiefly  to  a  determination  of  what  were  sales 
to  consumers,  or  sales  not  for  resale.     To  prevent  pyramiding,  we 
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adopted  from  the  outset  what  we  termed  the  "  ingredient  rule." 
In  fact,  before  the  bill  was  enacted,  the  Senate  required  the  assur- 
ance of  the  secretary  of  revenue  that  this  interpretation  would 
be  placed  on  the  act  if  passed— a  rather  unprecedented  procedure. 
According  to  this  rule,  the  tax  was  not  applied  to  any  sale  of 
goods  which,  as  ingredients  or  constituents,  went  into  and  formed 
a  part  of  goods  to  be  sold  by  the  buyer.  A  sale  was  not  consid- 
ered taxable,  although  the  goods  involved  were  resold  in  a  dif- 
ferent form  or  condition,  so  long  as  they  were  resold  in  a  phys- 
ical sense. 

Conversely,  the  tax  was  applied  to  sales  of  goods  to  consumers, 
though  they  were  consumed  by  the  buyer  in  the  production  of 
other  goods  intended  for  sale.  From  the  standpoint  of  economics, 
this  distinction  is  probably  illogical,  but,  generally  speaking,  it 
follows  the  accountants'  distinction  between  overhead  costs  and 
raw  material  costs.  While  the  rule  did  not  by  any  means  elimi- 
nate all  difficulties,  it  afforded  a  ready  and  workable  test  in  the 
vast  majority  of  cases,  and  accomplished  what  was  known  to  be 
the  legislative  intent — a  single  turnover  tax. 

The  application  of  the  tax  to  sales  of  goods  or  materials  to  the 
artisan  class  proved  very  confusing.  Whether  such  artisans  as 
carpenters,  plumbers,  contractors  or  repairmen  are  the  consumers 
or  intermediate  vendors  is  a  question  not  free  of  difficulties.  The 
problem  is  whether  such  persons  dispose  of  the  materials  they 
purchase  by  way  of  sale,  as  goods.,  ware  or  merchandise,  or  whether 
such  goods  are  consumed  by  the  artisan  in  the  performance  of  a 
contract  for  work,  labor,  or  services.  With  the  aid  of  the  Uni- 
form Sales  Act,  attorneys  may  have  a  fair  conception  of  the 
difference  between  a  contract  for  the  sale  of  goods  and  a  contract 
for  work,  labor,  or  services;  but,  if  anyone  thinks  such  a  vague 
distinction  may  be  made  a  test  of  taxability,  he  is  invited  to  try  it. 
We  endeavored  to  solve  this  problem  by  applying  the  tax  to  the 
sale  of  materials  to  the  artisan,  unless  his  vendor  secured  a  written 
acknowledgment  from  him  that  the  goods  were  being  purchased 
for  resale  by  him  as  tangible  personal  property.  Of  course,  this 
meant  a  lower  tax  base,  but  it  was  the  best  solution  we  could 
furnish  to  a  difficult  question.  Practically,  it  amounts  to  permit- 
ting the  parties  to  decide  which  is  the  taxable  sale.  At  the  same 
time,  we  took  the  position  that  the  artisan  was  definitely  taxable, 
if  his  materials  were  purchased  from  without  the  state,  or  from  a 
vendor  beyond  our  taxing  jurisdiction.  While  this  position  was 
admittedly  inconsistent,  it  has  not,  as  yet,  at  least,  resulted  in 
litigation. 

A  closely  related  problem  was  that  involving  contracts  to  sell 
goods  not  then  in  existence,  the  argument  being  that  such  a  con- 
tract was  likewise  a  contract   for  work,   labor,   or  services,   and. 
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hence,  not  taxable.  As  to  this  type  of  case,  we  adopted  the  Uni- 
form Sales  Act  conception  that,  if  the  performance  of  the  con- 
tract resulted  in  the  production  of  goods,  wares  or  merchandise, 
title  to  which  was  transferred,  it  was  a  sale  of  goods,  and  taxable. 

From  an  administrative  point  of  view,  interstate  commerce  pre- 
sented no  impossible  barrier.  As  a  practical  matter,  however,  un- 
less a  case  reaches  the  point  of  investigation  or  litigation,  the 
taxing  authorities,  except  in  answer  to  inquiries,  seldom  get  an 
opportunity  to  help  decide  interstate  commerce  questions.  The 
point  is  that  the  mind  of  the  taxpayer  is  furnished  with  an  ex- 
cellent doubt  where  scarcely  a  doubt  at  all  will  be  resolved  by  the 
taxpayer  in  his  own  favor.  This  is  particularly  true  of  a  self- 
assessing  tax.  From  an  economic  point  of  view,  we  believe  that 
the  exemption  results  in  a  great  injustice  to  the  domestic  pro- 
ducer. We  are  advised  that  many  contracts  for  steel  and  con- 
struction material  went  to  Ohio  that  otherwise  would  have  come 
to  Pennsylvania.  Of  course,  in  some  instances,  this  also  involved 
territorial  jurisdiction.  Even  the  Commonwealth  of  Pennsylvania, 
at  times,  was  obliged  to  favor  out-of-state  bidders  because  they 
were  able  to  underbid  Pennsylvania  competitors  by  the  amount  of 
the  tax. 

To  summarize  our  brief  experience  with  the  tax  in  Pennsyl- 
vania, I  would  say  that  it  was  an  event  in  the  tax  history  of  the 
state,  enacted  by  a  desperate  talk-tired  legislature,  not  likely  to 
repeat  itself.  In  theory  a  tax  conscious  public  is  expected  to 
manifest  a  more  intelligent  interest  in  affairs  of  government. 
While  our  sales  tax  certainly  accomplished  the  prerequisite,  the 
result  was  rather  a  widespread  resentment  against  the  tax  itself. 

There  is  no  need  here  to  recite  the  standard  criticisms  of  a  state 
retail  sales  tax.  Most  persons  are  now  thoroughly  familiar  with 
them.  But,  generally  speaking,  in  practice,  we  found  most  of  the 
customary  criticisms  well  founded.  If  basic  commodities  or  neces- 
sities such  as  food  and  clothing  are  exempted,  the  levy,  as  a  state 
tax,  at  least,  fails  to  produce  sufficient  revenue  to  justify  itself. 
If  necessities  are  included,  the  imposition  possesses  economic  evil 
which  even  unemployment  relief  may  not  justify.  Such  a  tax  falls 
disproportionately  on  large-lot  transactions  involving  substantial 
sums  but  with  small  margins  of  profit.  The  same  is  true  of  sales 
where  the  consideration  is  less  than  $1.00. 

In  normal  times,  ill-balanced  tax  measures  may  be  tolerated  for 
years  without  noticeable  effect.  But  it  seems  very  difficult  to  de- 
fend an  imposition  which  falls  most  heavily  on  the  lower  income 
groups  at  a  time  when  the  welfare  of  the  entire  nation  depends 
upon  the  purchasing  power  of  the  consuming  masses.  Our  atti- 
tude toward  the  tax,  at  least  as  a  state  revenue  measure,  having  in 
mind  that  Pennsylvania  has  no  income  tax,  may  be  summarized  in 
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the  words  of  Governor  Pinchot   who,   in  his  message  to  the  last 
legislature,  stated : 

"  A  sales  tax  .  .  .  denies  the  sound  principle  of  equality  of 
sacrifice,  because  it  bears  more  heavily  in  proportion  on  the 
poor  than  on  the  rich.  A  sales  tax  amounts,  in  effect,  to  a 
graduated  income  tax  reversed,  for  under  it  the  smaller  a 
man's  income,  the  larger  percentage  of  it  goes  to  pay  the  tax." 

Chairman  Zoercher:  I  am  sure  we  appreciate  all  these  talks 
by  Mr.  Stone,  Mr.  Cole  and  Mr.  Metzger,  and  now  we  come  to 
the  discussion.  The  discussions  are,  I  think,  under  the  rule  limited 
to  seven  minutes,  and  I  hope  those  who  speak  will  limit  their  dis- 
cussion to  seven  minutes.  I  cannot  see  the  use  of  adopting  rules 
unless  you  are  going  to  live  up  to  them. 

A.  J.  Maxwell  (North  Carolina)  :  Mr.  Chairman  and  Mem- 
bers of  the  Conference:  I  am  sure  we  have  all  been  interested  and 
enlightened  by  these  papers  on  this  highly  practical  new  subject. 

The  first  gentleman  on  the  program  this  afternoon,  and  his  suc- 
cessful demonstration  of  the  practicability  of  administering  a  state 
sales  tax,  has  performed  the  same  kind  of  public  service  in  the 
interest  of  tax  administration  that  the  tax  commission  of  Wis- 
consin did  some  twenty  years  ago,  in  establishing  that  it  was  prac- 
tical for  a  state  to  administer  a  state  income  tax  law.  I  am  sure 
after  hearing  his  address  we  will  all  agree  that  he  has  accom- 
plished that  by  the  use  of  an  abundance  of  common  sense  and 
common  understanding. 

All  of  these  gentlemen  in  talking  about  state  sales  taxes  empha- 
size that  the  tax  in  their  state  was  born  of  necessity,  the  necessity 
of  immediate  conditions.  That  is  peculiarly  true  in  my  state  of 
North  Carolina,  and  if  the  adoption  of  the  sales  tax  in  any  state  is 
justified,  I  think  it  is  justified  in  the  state  of  North  Carolina — and 
I  have  done  more  talking  against  it  than  I  have  in  favor  of  it — in 
fact,  I  think  everybody  who  ran  for  public  office  in  North  Caro- 
lina in  the  June  primaries  expressed  sentiments  of  opposition  to 
the  general  sales  tax ;  but  when  our  general  assembly  met  in  Janu- 
ary it  was  confronted  with  conditions  which  did  not  seem  to  permit 
of  any  other  reasonable  solution. 

Some  of  you  gentlemen  who  have  been  kind  enough  to  keep  up 
with  what  North  Carolina  has  been  doing  in  its  tax  policy  are 
familiar  with  the  fact  that  for  years  it  has  been  building  up  all 
other  available  sources  of  revenue  for  the  state.  At  the  same  time 
it  has  been  doing  that,  it  not  only  abandoned,  twelve  years  ago, 
the  levy  of  any  tax  on  property,  for  the  use  of  the  state,  but  dur- 
ing this  period  of  years  it  has  been  gradually  taking  over  more  of 
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the  functions  and  responsibilities  of  local  government  as  a  further 
means  of  relieving  the  burden  on  property. 

Two  years  ago  it  took  over  all  the  tax  on  property  for  the  sup- 
port of  public  roads,  except  for  local  bond  issues,  the  state  assum- 
ing the  full  responsibility  of  maintaining  every  mile  of  public  road 
within  the  boundaries  of  the  state ;  and  that  has  worked  very  suc- 
cessfully. 

When  the  session  met  in  January,  after  it  had  utilized  seemingly 
to  the  limit  all  other  sources  of  revenue,  it  still  had  a  substantial 
deficit,  and  was  confronted  with  what  seemed  to  be  the  necessity 
of  providing  further  tax  relief  to  local  communities.  So,  it  went 
still  further  and  took  over  the  complete  responsibility  of  every 
dollar  of  cost  of  administration  of  every  public  school  within  the 
state. 

Our  president,  Senator  Edmonds,  was  kind  enough  to  refer  to 
that  in  his  address,  mentioning  that  the  state  took  over  the  re- 
sponsibility of  the  constitutional  school  term,  which  happens  to  be 
six  months;  but,  as  a  matter  of  fact,  the  state  took  over  the  re- 
sponsibility for  a  uniform  state  wide  operation  of  schools. 

As  a  means  of  carrying  out  the  program  and  of  balancing  its 
budget,  it  adopted  a  three  per  cent  general  sales  tax. 

In  the  general  scope  of  that  tax,  it  is,  perhaps,  more  liberal  in 
its  conception  than  most  other  sales  tax  acts,  that  is,  it  is  perhaps 
more  narrowly  limited  to  the  retail  sale  of  merchandise  that  is  sold 
in  substantially  the  same  form  in  which  it  is  bought,  than  other 
acts  generally  are. 

In  other  words,  our  conception  was  that  that  was  the  form  of 
merchandise  which  more  nearly  permitted  the  adding  on  of  the 
tax  and  the  passing  of  it  on  to  the  purchaser. 

It  was  quite  liberal  in  its  exemption  features.  It  does  not  apply 
to  production  in  any  form,  except  where  the  purchaser  himself 
becomes  a  merchant  and  sets  up  stores  for  the  sale  of  his  mer- 
chandise. Our  experience  so  far — and  it  went  into  effect  the  first 
of  July — has  perhaps  been  somewhat  disappointing  in  the  revenue 
yield.  It  was  estimated  to  yield  $8,000,000.  In  the  month  of  Sep- 
tember, based  on  August  sales,  our  total  collections  were  $411,000. 
A  telegram  from  my  office  this  morning  advises  me  that  up  through 
the  17th  of  this  month  collections  were  $54,000  ahead  of  the  same 
period  last  month.  We  think  that  means  a  yield  for  this  month 
of  about  $500,000,  or  at  a  rate  of  $6,000,000  a  year,  and  of  course 
anticipating  that  the  months  of  experience  back  of  us  are  not 
average  months  in  sales  of  volume;  and  there  are  other  factors 
which  encourage  us  to  think  that  there  will  be  a  continuing  in- 
crease in  this  revenue  as  we  go  along.  We  are  still  hopeful  that 
we  will  reach  at  least  approximately  the  estimated  yield  of  the  tax. 

As  a  tax  to  fit  into  the  kind  of  program  that  we  have  in  North 
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Carolina,  and  under  these  conditions,  it  seems  a  justifiable  form 
of  tax.  I  am  inclined  to  concur  in  the  view  expressed  by  the 
gentleman  from  New  York  that  there  are  so  many  advantages  in 
the  administration  of  this  form  of  tax  by  the  federal  government, 
where  it  can  be  applied  at  the  source  of  production,  that  that  would 
be  an  advantageous  arrangement  for  the  states. 

Chairman  Zoercher:  The  next  speaker  will  be  Mr.  N.  H. 
Jacoby  of  the  department  of  finance  of  the  state  of  Illinois. 

Simeon  E.  Leland  (Illinois)  :  I  will  endeavor  to  do  for  Mr. 
Jacoby  the  duty  assigned  him.  I  agree  with  Mr.  Maxwell  in  what 
he  said  about  the  first  speaker,  that  he  demonstrated  there  is  noth- 
ing impractical  about  the  sales  tax;  I  also  agree  with  what  Mr. 
Cole  said  about  it,  that  there  is  nothing  equitable  about  it;  and 
disagree  also  with  his  conclusion  that  it  ought  to  be  turned  over 
to  the  federal  government.  A  tax  in  that  form  cannot  be  equi- 
tably administered  by  any  one;  and  I  think  it  is  high  time  at  least 
that  the  economists  in  the  assembly  lift  their  voices  in  protest 
against  general  sales  taxes.  Now,  having  done  that,  I  will  do 
what  I  was  asked  to  do,  to  discuss  the  operation  of  the  Illinois 
law,  and  there  I  am  talking  about  other  people's  children  and  can 
throw  as  many  bricks  as  I  like,  or  bouquets,  which  is  simply  be- 
cause the  tax  commission  has  nothing  to  do  with  the  operation  of 
the  sales  tax.  That  tax  is  administered  by  the  department  of 
finance,  which  is  a  separate  entity  from  the  tax  commission. 

I  might  say  also,  so  far  as  Illinois  is  concerned,  that  the  sales 
tax  is  probably  one  of  the  most  intelligently,  efficiently,  and  one 
of  the  best  administered  taxes  in  the  state  of  Illinois.  We  had 
two  acts  in  Illinois.  One,  we  think,  is  constitutional,  and  the  first 
was  declared  unconstitutional.  The  first  acl  was  enacted  in  March, 
1933,  and  was  supposed  to  go  into  effect  in  April,  but  was  enjoined 
two  days  before  it  went  into  effect,  the  injunction  being  in  such 
terms  that  the  state  department  of  finance  could  not  even  answer 
the  letters  of  inquiry  which  came  in  about  the  sales  tax,  so  there 
is  not  very  much  known  about  the  first  law  except  that  a  rate  of 
tax  of  three  per  cent  was  imposed  on  the  gross  cash  receipts  from 
the  sale  of  tangible  personal  property  at  retail,  and  it  was  imposed 
only  after  an  apportionment  if  a  sale  was  not  entirely  in  terms  of 
money.  If  part  of  the  consideration  was  money  and  a  cow,  the 
tax  did  not  apply  to  the  part  that  was  represented  by  the  cow. 

The  first  law  also  exempted  the  sale  of  farm  products  and  the 
sale  of  motor  fuel.  It  was  felt  in  the  latter  case  that  the  sale  of 
gasoline  was  adequately  reached  by  the  motor  fuel  tax;  and  the 
farmers  were  exempt  because  they  constitute  the  majority  of  the 
legislature. 

I  see  some  of  my  colleagues  from  the  state  here  are  taking  notes 
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on  me,  so  I  will  probably  have  to  speak  with  more  decorum  than 
I  otherwise  do. 

When  the  law  was  passed  the  legislature  also  endeavored  to 
write  an  economic  policy  into  the  law.  to  make  it  quite  certain 
that  the  tax  would  be  shifted,  and  required  every  merchant  to  post 
in  his  store  a  statement  to  the  effect  that  the  selling  price  of  the 
property  is  included  in  receipts  on  the  basis  of  which  the  seller  is 
obligated  to  pay  three  per  cent  to  the  state  of  Illinois. 

The  other  interesting  features  about  that  first  law  was  simply 
the  fact  that  a  portion  of  the  proceeds  was  to  go  for  the  relief 
of  destitution,  if  the  relief  agencies  wanted  so  to  use  it;  and  they 
found  out  to  their  consternation  that  it  was  to  go  to  the  general 
school  or  common  school  funds. 

Those,  in  brief,  were  the  terms  of  that  act.  It  was  immediately 
enjoined,  and  within  one  month  and  twelve  days,  which  is  a  new 
speed,  I  would  say,  for  legal  action,  declared  unconstitutional. 
The  grounds  for  declaring  it  unconstitutional  were  two :  first,  it 
exempted  the  sale  of  farm  products  sold  by  the  producers,  and, 
second,  that  it  exempted  motor  fuel,  and,  third,  that  it  provided 
for  double  appropriation  of  moneys  to  counties  either  for  relief  or 
for  school  purposes,  or  for  both.  So,  that  law  went  out  of  exist- 
ence before  anyone  knew  very  much  what  it  would  produce  or 
what  could  be  done  with  it. 

Having  two  laws  to  deal  with,  I  should  have  twice  as  much 
time ;  and  we  ought  to  have  an  alarm  clock  here  to  relieve  Judge 
Zoercher  of  his  mental  anxiety. 

Two  very  interesting  things  happened  when  the  first  law  went 
into  effect.  A  lot  of  document  currency  was  developed  by  the 
chambers  of  commerce _  in  the  towns.  You  could  buy  a  dollar's 
worth  of  those  documents  and  have  them  punched  for  sales.  When 
the  law  was  declared  unconstitutional  all  of  the  people  that  had 
sales  slips,  of  course,  were  entitled  to  refunds.  Some  of  the  busi- 
nesses, however,  said  that  they  would  refund  to  purchasers,  who 
came  into  their  store,  three  per  cent  on  sales  made  until  the  funds 
collected  had  been  exhausted.  That  was  quite  a  device  for  gain- 
ing business,  and  the  government,  seeing  all  these  practices  de- 
veloping, appealed  to  the  people  of  the  state  to  turn  the  money 
collected  over  to  the  relief  fund,  for  which  it  was  previously  in- 
tended, and  the  relief  funds  got  in  that  way  $217,915.  That  is  all 
we  know  about  the  proceeds  of  the  first  tax. 

I  would  say  that  the  experience  there  indicates  the  need  for 
legislation  providing  that  in  case  of  unconstitutional  taxes,  on 
which  some  payments  or  collections  have  been  made,  that  unless 
the  refunds  can  be  made  directly  and  certainly  to  the  people  who 
paid  the  tax,  and  ultimately,  in  the  case  of  sales  taxes,  to  those 
to  whom  the  taxes  were  shifted,  the  laws  ought  to  provide  that 
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that  money  should  in  equity  remain  in  the  funds  of  the  state. 
I  think  that  general  legislation  of  that  kind,  in  the  event  of  un- 
constitutional taxes,  would  be  fairer. 

After  this  first  law  was  declared  unconstitutional,  the  state,  with 
the  use  of  a  lot  of  pressure  and  by  only  one  vote  to  spare,  suc- 
ceeded in  enacting  a  second  tax.  This  is  a  two  per  cent  tax  on 
the  gross  receipts  from  the  sales  of  tangible  property,  made  at 
retail,  from  which  neither  motor  fuel  nor  agricultural  products  are 
exempt.  The  nearest  they  come  to  an  exemption  is  to  exempt 
isolated  or  occasional  sales  of  tangible  property  by  a  person  who 
does  not  hold  himself  out  as  engaged  in  the  business  of  selling  at 
retail.    That  probably  was  sufficient  to  give  the  farmers  exemption. 

As  to  this  second  law,  there  is  simply  the  fact  that  here  there 
is  nothing  said  as  to  shifting,  but  the  administration  has  promul- 
gated a  ruling  requiring  that  every  sale  that  is  made  shall  include 
the  tax. 

Now,  unwittingly,  the  department  of  finance  allowed  State  Street 
merchants  in  Chicago  for  some  time  to  add  the  tax  to  their  sales, 
and  denied  the  rest  of  the  merchants  in  the  state  that  right,  and 
for  a  time  there  was  some  little  friction,  but  within  the  last  two 
weeks  the  large  Chicago  merchants  have  been  forced  to  include 
the  sales  price  in  the  prices  of  their  products. 

To  date  this  new  sales  tax,  which  has  been  in  effect  only  now 
two  months  and  whatever  days  there  are  in  October,  has  produced 
in  August  $2,211,133,  and  in  September  $2,982,173.  The  number 
of  returns  were:  In  August  84,296,  and  in  September  101,194.  It 
is  estimated  that  the  tax  will  produce  probably  about  $35,000,000 
for  the  entire  year. 

Now,  the  administrative  problems  in  Illinois  are  very  much  like 
those  in  other  states.  In  Illinois,  by  judicial  ruling,  gas  and  elec- 
tricity have  been  declared  to  be  tangible  property,  but  iMr.  Cole 
in  enumerating  the  administrative  problems  he  has  encountered 
neglected  to  mention  the  undertakers.  In  Illinois  they  claimed 
they  were  not  selling  tangible  personal  property  but  were  only 
rendering  service.  The  department  of  finance,  however,  disagreed 
with  them. 

Another  real  problem  in  Illinois  is  staffing  the  department  so 
that  its  inspectors  and  auditors  can  properly  function.  In  Illinois 
the  state  has  been  committed  to  the  policy  of  to  the  victor  belongs 
the  spoils,  and  so  the  Democratic  committee  in  Cook  County  gets 
half  of  the  inspectors,  and  the  other  Democrats  down-state  get  the 
other  half.  The  problem  has  been  to  get  competent  people.  In 
order  to  help  solve  that  problem,  the  department  of  finance  has 
conducted  a  school  for  all  of  these  new  employees,  and  that  has 
made  it  possible  for  them  to  flunk  some  of  the  worst  of  the  ap- 
pointees  and   materially   improve   the   quality   of   the   staff.     The 
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holding  of  this  school  has  materially  improved  the  caliber  of  the 
field  agents  in  Illinois,  and  it  is  on  that  that  the  success  of  ad- 
ministration will  largely  depend,  because  the  execution  of  the  sales 
tax  in  the  state  differs  but  little  from  that  of  an  income  tax.  It 
requires  very  much  the  same  kind  of  method,  and  about  the  same 
degree  of  competence,  and  the  problem  that  was  faced  in  Illinois 
was  that  of  getting  competent  help  in  the  staff  to  do  these  chores; 
and  the  use  of  this  school  is  one  of  the  methods  by  which  that  has 
been  accorriplished. 

Now,  I  might  say  that  we  have  a  good  statistical  set-up  in  Illi- 
nois, and  the  people  at  the  head  of  the  sales  tax  have  been  showing 
a  tremendous  amount  of  independent  and  good  judgment,  and  I 
think  that  tax  is  one  of  the  best  administered  of  the  Illinois  taxes, 
and  I  think  before  long  will  make  a  record  for  itself  among  the 
other  well  administered  sales  taxes  in  the  country. 

You  understand  that  sales  tax  is  not  being  administered  by  my 
department. 

George  A.  Critchlow  (Utah)  :  Mr.  Chairman  and  Ladies  and 
Gentlemen :  I  feel  that  this  will  be  quite  an  anti-climax  after  hear- 
ing from  the  gentlemen  from  Illinois  and  all  the  others,  particu- 
larly when  I  proceed  to  repeat  the  same  old  story  about  why  Utah 
found  it  necessary  to  adopt  the  sales  tax.  We  were  practically 
broke.  The  general  fund  was  depleted  and  we  needed  plenty  of 
money  for  relief  purposes. 

One  of  the  gentlemen  spoke  about  how  in  North  Carolina,  I 
believe,  they  looked  around  for  additional  sources,  and  one  by  one 
they  were  eliminated,  and  that  the  only  thing  left  was  the  sales 
tax,  and  there  you  have  it. 

We  have  a  lot  to  thank  Mississippi  for.  Whole  paragraphs  and 
sections  of  our  sales  tax  law  were  copied  from  the  Mississippi  law. 
We  also  owe  a  debt  of  gratitude  to  New  York.  Mr.  Cole  is  cer- 
tainly right  when  he  says  that  you  don't  know  anything  about  a 
sales  tax  law  until  you  try  to  write  the  regulations.  We  sat  down 
and  tried  to  write  them,  but  we  found  out  Mr.  Cole  beat  us  to  it 
and  we  plagiarized  whole  pages  of  his  regulations,  and  they  are 
pretty  good,  too. 

On  the  whole,  I  have  no  doubt  that  Utah's  taxing  system  has 
undergone  a  more  complete  and  thorough  overhauling  in  the  past 
three  years  than  has  that  of  any  other  state  of  the  union.  In  1931 
we  abolished  the  ad  valorem  tax  upon  intangible  property,  insti- 
tuted a  personal  income  tax  with  its  accompanying  universal  filing 
of  returns  and  filing  fee  feature,  adopted  the  corporation  franchise 
tax  based  upon  net  income,  made  the  yield  of  both  these  new  taxes 
lieu  revenue  and  not  additional  revenue,  and  centralized  the  ad- 
ministration and  collection  of  state  taxes.     All  these  were  radical 
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departures  from  the  old  system,  and  the  change  had  great  effect 
upon  the  tax  conscience  of  Utah's  public. 

My  colleague,  Mr.  Hammond,  the  other  day  discussed  these 
major  operations  in  greater  detail.  My  only  purpose  in  mention- 
ing them  is  to  inform  those  of  you  who  do  not  know  it  that  we  in 
Utah  are  not  unaccustomed  to  tax  tinkering. 

Notwithstanding  these  changes,  the  legislature  in  1933  was  called 
upon  to  raise  additional  revenue  for  rehef  purposes.  The  reve- 
nues to  be  derived  from  the  existing  tax  laws  were  not  adequate 
to  carry  on  the  ordinary  activities  of  government  without  serious 
impairment  of  efficiency  and  service.  But  on  top  of  that  there  was 
urgent  need  for  money  for  immediate  relief  of  thousands  of  fami- 
lies who  had  for  six  months  or  more  been  dependent  upon  R.  F.  C. 
funds  and  local  public  and  private  charities. 

There  was  no  questioning  the  necessity  for  the  money.  On  all 
sides  there  was  ample  evidence  that  unless  funds  were  provided 
from  some  source  or  another,  the  consequences  might  be  serious. 
So,  the  legislature  was  confronted  with  the  twofold  task  of  limit- 
ing public  expenditure  on  the  one  hand,  in  order  to  balance  the 
budget,  and,  incidentally,  so  as  not  to  increase  the  distress,  and 
on  the  other  hand  of  increasing  public  expenditure  to  provide  for 
the  relief  of  the  destitute. 

The  first  task  was  accomplished,  on  paper,  at  least,  by  drastic 
cuts  in  appropriations.  If  the  estimated  revenues  come  in,  and  if 
the  necessary  activities  can  be  carried  on  within  the  limits  of  the 
appropriation,  the  budget  will  balance. 

The  second  task  was  performed  at  the  end  of  one  of  the  most 
turbulent  sessions  that  had  been  held  in  recent  years.  The  sales 
tax,  as  a  solution  to  the  problem,  was  introduced  at  the  beginning 
of  the  session.  Opposition  was  formidable.  All  of  the  arguments 
which  were  successful  in  defeating  the  sales  tax  in  Congress  but 
a  short  time  before  were  fresh  in  the  minds  of  the  people  and  the 
members.  Other  forms  of  taxation  were  suggested  as  alterna- 
tives—  a  chain  store  tax,  a  special  excise  on  public  utilities,  an 
electric  energy  tax,  increased  income  taxes,  luxury  taxes,  and  all 
other  forms  except  an  increased  ad  valorem  tax  on  real  property. 

As  I  recall,  no  one  had  the  temerity  to  suggest  this.  One  by 
one  these  alternatives  "  b'.t  the  dust."  No  one  tax  suggested  was 
adequate  in  itself  to  meet  the  situation,  and,  of  course,  each  had 
its  opponents  who  could  see  only  that  an  attempt  was  being  made 
to  single  out  a  particular  industry  or  class  to  bear  the  load  which 
they  thought  should  be  shared  by  all. 

Finally  only  the  sales  tax  remained,  and  when  all  hope  of  solu- 
tion of  the  problem  in  some  other  way  had  expired,  enough  votes 
were  recruited  to  pass  a  retail  sales  tax — another  innovation  to  the 
tax  structure  of  Utah,  and  in  reality  a  comparatively  new  thing  in 
the  realm  of  state  taxation. 
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I  have  no  doubt  that  this  history  of  the  enactment  of  the  sales 
tax  in  Utah  was  duplicated  in  every  state  which  held  legislative 
sessions  this  year,  except  that,  so  far  as  I  have  learned,  the  out- 
come was  different  in  some. 

The  final  result  was  as  nearly  a  true  retail  sales  tax  as  I  have 
been  able  to  find  on  the  books.  It  was  not  a  license  or  privilege 
tax  for  the  privilege  of  doing  business  as  in  some  states,  nor  a 
tax  on  gross  income  as  in  others,  but  was  a  tax  upon  each  indi- 
vidual sale  of  tangible  personal  property,  at  the  rate  of  three- 
quarters  of  one  per  cent  of  the  purchase  price  paid  by  the  buyer 
to  the  seller.  It  was  not,  as  in  some  states,  Michigan,  for  ex- 
ample, restricted  to  sales  by  persons  engaged  in  the  retail  business, 
but  is  imposed  upon  all  retail  sales,  including  the  casual  sale  or 
exchange  of  properties  between  individuals  not  engaged  in  the 
retail  business. 

Instructions  to  the  tax  commission  as  to  how  to  collect  the  tax 
on  such  sales  were  conveniently  omitted  from  the  bill.  For  con- 
trol, persons  engaged  in  the  business  of  selling  tangible  personal 
property,  whether  at  retail  or  wholesale,  were  required  to  register 
and  pay  a  registration  or  license  fee  of  two  dollars  per  year. 
There  was,  or  seemed  to  be,  an  important  reason  for  imposing  the 
tax  upon  the  sale — the  transaction — rather  than  upon  the  receipts 
of  the  seller.  Prior  to  1930,  the  emphasis  in  tax  reform  was  laid 
upon  reducing  of  the  burden  upon  property.  This  had  resulted  in 
the  submission  and  adoption  in  1930  of  a  constitutional  amendment, 
which  provided  that  the  yield  of  any  tax  which  was  measured  by 
or  based  upon  income  must  be  used  to  reduce  the  property  tax 
levies. 

As  additional  money  was  needed  in  the  emergency  of  1933,  a  tax 
which  could  by  any  stretch  of  the  imagination  be  said  to  be  based 
upon  income  or  measured  by  income  would  not  fill  the  bill,  and  it 
was  feared  that  a  tax  measured  by  gross  receipts  might  be  held 
to  fall  within  the  lines  of  the  constitutional  provision.  Whether 
this  fear  was  well  grounded  will  probably  never  be  known ;  and 
when  I  reflect  upon  the  possible  meanings  concealed  in  the  word 
"  income,"  I  hope  it  never  will. 

The  Utah  sales  tax  became  operative  June  1,  1933.  The  rate 
was  then  three-quarters  of  one  per  cent.  As  I  have  said,  it  ap- 
plied to  all  retail  sales  of  tangible  personal  property,  but  also 
included  sales  of  commodities' and  services  made  by  public  utilities 
for  domestic  or  commercial  consumption,  sales  of  meals  to  the 
public  and  sales  of  admissions  to  places  of  recreation  or  enter- 
tainment. 

By  amendment  passed  at  the  second  special  session  held  in  July 
these  rates  were  changed  to  two  per  cent,  effective  August  4th, 
so  you  can  see  that  our  experience  in  the  sales  tax  field  is  rather 
limited. 
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Notwithstanding  this  limited  experience  in  the  practical  opera- 
tion of  the  tax,  we  have  some  very  definite  ideas  of  some  of  the 
difficulties  involved.  One  of  the  largest  and  most  formidable  can 
be  laid  at  the  door  of  our  old  friend  "  the  commerce  clause." 
This  Nemesis  of  the  state  tax  administrator  again  looms  large, 
first  in  complicating  the  analysis  of  the  transactions  which  may  be 
subject  to  the  tax,  and,  secondly,  in  creating  a  resentment  upon  the 
part  of  the  local  business  man  and  merchant  created  by  the  appar- 
ent and  too  frequently  real  discrimination  against  him  in  favor  of 
the  outside  competitor.  Already  there  are  evidences  that  this  dis- 
crimination is  more  than  fanciful. 

I  have  recently  received  several  communications  from  San  Fran- 
cisco and  Chicago  establishments  soliciting  my  patronage  upon  the 
ground  that  a  sale  to  me  at  Salt  Lake  City  would  be  exempt  from 
sales  tax.  Unfortunately,  I  have  not  been  in  a  position  to  take 
advantage  of  the  savings  offered,  nor  even  to  be  in  that  lucky 
situation  where  I  could  sit  down  and  figure  how  much  of  a  saving 
I  could  make,  if  any,  by  taking  advantage  of  the  ofifer.  But,  it  is 
certainly  evident  that  the  sales  departments  of  certain  establish- 
ments are  not  failing  to  take  advantage  of  the  opportunities  pre- 
sented, and  if  their  appeals  are  successful  it  will  he  at  the  expense 
of  the  local  merchant. 

The  situation  may  be  alleviated  to  a  certain  extent  if  the  local 
merchant  will  do  the  same  thing  and  solicit  patronage  in  some 
other  state  where  a  sales  tax  is  also  operative,  but,  unfortunately, 
the  opportunities  of  a  merchant  in  a  state  like  Utah  to  develop  a 
mail  order  business  cannot  compare  with  those  of  merchants  like 
Marshall  Field  &  Company.  More  likely  the  trade  will  go  to  the 
large  establishments  rather  than  to  the  small  local  dealers  in  Utah 
and  New  IMexico. 

This  discrimination  against  local  business  and  in  favor  of  outside 
business  is,  to  my  mind,  the  most  serious  objection  to  the  sales  tax 
as  a  permanent  source  of  state  revenues.  The  technical  difficulties 
involved  in  the  complicated  problem  of  determining  what  sales  are 
made  in  interstate  commerce  and  what  are  not,  when  the  tax 
would  be  an  undue  burden  and  when  it  would  not,  while  serious, 
are  not  insurmountable.  Perhaps  rough-and-ready  rules  and  regu- 
lations may  be  made  which  will  satisfactorily  solve  the  run  of  such 
cases  as  they  arrive.  There  will  always  be  exceptional  cases  which 
will  be  litigated  and  the  answers  found  only  in  the  cerebrations  of 
the  judges  of  the  supreme  court  for  the  time  being. 

Notwithstanding  these  difficulties,  which  are,  of  course,  encoun- 
tered in  every  tax,  it  could  still  function  reasonably  well.  There 
is,  however,  no  remedy  for  the  damage  done  to  the  local  merchant 
unless  and  until  the  protection  which  the  federal  constitution  now 
throws  around  "  interstate   commerce "   against   discrimination   by 
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the  states  is  so  modified  that  it  will  not  operate  as  a  discrimination 
against  domestic  commerce. 

This  is  the  same  problem  which  has  been  discussed  in  these  con- 
ferences before,  but  I  do  not  recall  that  it  has  been  applied  to  the 
sales  tax  particularly.  Mr.  King  of  Oklahoma  proposed  a  solu- 
tion in  the  form  of  a  resolution  by  the  Congress  authorizing  or 
consenting  to  the  taxation  by  the  states  of  capital  employed  in 
interstate  commerce  to  the  same  extent  that  capital  similarly  em- 
ployed within  the  states  in  intrastate  commerce  is  taxed.  Perhaps 
this  is  an  answer. 

The  bill  or  resolution  proposed  by  Mr.  King  at  the  Columbus 
session  of  the  conference  included  within  its  scope  many  forms  of 
taxation,  but  did  not  include,  specifically,  at  least,  the  sales  tax. 
Such  a  bill  covers  such  a  wide  field  and  raises  so  many  debatable 
questions  that  ready  acceptance  of  all  of  its  implications  should 
not  be  given  without  mature  deliberation.  The  theory  is,  however, 
undoubtedly  correct.  Its  purpose  is  to  subject  "  interstate  com- 
merce "  within  a  state,  or  rather  that  portion  of  interstate  com- 
merce which  may  be  said  to  be  within  a  state,  to  the  same  burdens 
which  similar  commerce  intrastate  is  required  to  bear.  The  only 
precaution  required  is  to  limit  its  application  so  that  the  original 
purpose  of  the  commerce  clause  will  not  be  defeated,  as,  for  ex- 
ample, by  the  levy  of  a  tax  upon  a  business  which  is  non-existent 
in  a  state  except  as  a  part  of  interstate  commerce,  for  the  purpose 
of  excluding  such  business  from  its  borders  and  of  fostering  a 
substitute. 

So  many  states  have  recently  adopted  the  sales  tax  in  one  form 
or  another  for  the  purpose  of  raising  emergency  revenue  that  the 
time  may  be  opportune  to  persuade  Congress  to  let  down  the  bars 
and  eliminate  this  discrimination  against  local  business  as  it  oper- 
ates under  the  sales  tax.  This  is  particularly  true  at  the  moment 
when  the  federal  relief  administration  is  so  insistent  that  the  states 
shall  contribute  their  share  of  the  relief  moneys. 

In  many  states  it  is  certain  that  the  sales  tax  is  the  only  avail- 
able source  for  the  raising  of  the  local  contribution,  and  is  the 
last  resort,  justified  only  by  the  necessities  of  the  case.  Under 
the  circumstances,  the  Congress  might  reasonably  be  expected  to 
assist  the  states  in  their  endeavor  to  do  their  part. 

The  brief  experience  of  Utah  in  the  sales  tax  field  indicates 
another  prime  source  of  difticulty.  A  vast  amount  of  our  time  is 
wasted  in  answering  inquiries  like  this :  "  Can  the  Jones  Brothers 
charge  me  one  cent  tax  on  a  fifteen-cent  purchase?"  "How  are 
you  going  to  get  the  fellows  who  collect  ten  and  fifteen  per  cent?" 
"Why  don't  you  stop  them  from  overcharging?" 

As  I  mentioned  before,  in  order  to  avoid  legal  objections  it  was 
necessary  to  make  the  tax  a  levy  upon  the  purchase  and  not  upon 
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the  gross  receipts  of  the  seller.  To  do  this  it  was  imperative  that 
no  object  be  placed  in  the  way  to  prevent  the  seller  from  collecting 
the  tax  at  the  time  of  purchase;  otherwise  it  would  be,  in  fact,  a 
tax  upon  the  seller  and  measured  by  his  gross  proceeds.  Conse- 
quently the  law  does  not  forbid  the  seller  to  collect  as  tax  the 
exact  amount  (two  per  cent  of  the  purchase  price)  plus  the  addi- 
tional fraction  of  a  penny  which  the  limitations  of  our  currency 
make  necessary.  If  this  surcharge  were  applied  to  every  sale  of 
the  merchant  whose  volume  is  limited  to  sales  under  fifty  cents 
he  would  collect  a  considerable  amount  in  excess  of  the  actual  tax 
imposed.  It  might  conceivably  run  as  high  as  twenty  per  cent  on 
the  aggregate  purchases.  But  this  is  a  necessary  consequence 
unless  the  merchant  assumes  the  entire  burden  of  the  tax,  which, 
under  present  competitive  conditions,  it  seems  that  he  cannot  do. 
True,  the  law  requires  him  to  pay  over  to  the  state  all  of  the 
excess  which  he  collects  as  tax  over  two  per  cent  of  his  gross  sales, 
thus  eliminating  any  opportunity  to  profit,  provided  he  makes  a 
true  return  or  that  the  vigilance  of  the  field  force  will  detect  a 
false  return. 

Nevertheless,  this  situation  creates  hostility  to  the  tax  which,  we 
believe,  will  not  be  overcome  until  competition  has  compelled  the 
merchants  to  adopt  a  system  by  which  the  tax  may  be  spread  fairly 
over  all  purchases. 

Some  merchants  have  adopted  a  card  which  is  good  for  the  tax 
upon  purchases  up  to  $2.50  or  $5  in  their  stores.  These  cards 
they  sell  for  five  or  ten  cents,  as  the  case  may  be,  and  as  pur- 
chases are  made  the  amount  of  the  purchase  or  tax  is  punched. 
This  system  is  apparently  feasible  in  the  great  majority  of  stores, 
and  it  is  the  belief  of  the  Utah  commission  that  the  resentment  in 
the  minds  of  the  public  to  the  payment  of  what  appears  to  be  an 
unnecessary  and  unreasonable  tax  will  be  eliminated  in  time  by 
this  or  other  devices  designed  to  equalize  the  tax. 

This  situation  has  led  to  frequent  requests  and  even  demands 
that  the  state  furnish  the  medium  of  exchange  for  the  payment 
of  the  tax  in  stamps,  discs  or  other  tokens.  To  date  tlae  Utah 
commission  has  been  unable  to  accede  to  these  demands  primarily 
because  of  the  great  expense  incident  to  the  handling  of  the  tokens. 
To  be  practical  they  must  be  in  denominations  small  enough  to  cover 
the  multitude  of  transactions  involving  fractions  of  a  penny  and 
must  be  acceptable  in  payment  of  tax  in  all  retail  establishments 
throughout  the  state.  This  would  require  the  redemption  by  the 
state  at  face  value,  either  in  cash  or  by  credit  against  the  tax 
assessed  against  the  seller.  For  one  thing,  the  task  of  counting 
these  tokens  out  of  and  into  the  state  tax  commission  office  would 
in  itself  be  tremendous.  Even  on  the  comparatively  small  volume 
of  business  handled  in  Utah  the  cost  of  this  work  with  the  other 
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necessary  expenses  would  far  exceed  the  appropriation  of  $30,000 
per  year  allowed  to  the  commission  for  the  administration  of 
this  act. 

It  is  anticipated  that  the  two  per  cent  tax  on  retail  sales  will 
yield  between  one  and  one-half  and  two  million  dollars  a  year. 
The  appropriation  for  administration  is  $30,000  a  year.  From  our 
experience  to  date,  it  is  apparent  that  this  appropriation  will  not 
much  more  than  cover  the  inside  office  expense  of  administration 
and  that  enforcement  of  the  law  will  depend  very  largely  upon 
occasional  spot  checks.  It  is  hoped  that  the  appropriation  will 
permit  this  sort  of  field  inspection  to  such  an  extent  that  it  will 
instill  a  reasonable  respect  for  the  law. 

Thank  you. 

Chairman  Zoercher  :  Mr.  Edmonds  suggested  that  I  ask 
whether  there  is  any  general  discussion.  Anybody  else  want  to 
say  anything? 

If  there  is  nothing  further,  1  will  turn  the  meeting  over  to  the 
chairman. 

Chairman  Edmonds  :  Judge  Zoercher,  you  have  been  an  ad- 
mirable presiding  officer.  I  have  gotten  from  this  meeting  more 
things  than  I  had  expected. 

Any  announcements,  Mr.  Query? 

W.  G.  Query:  Nothing. 

Chairman  Edmonds:  Anything  to  be  brought  up  for  the  good 
of  the  order? 

(No  response) 

Chairman  Edmonds:  We  meet  tonight  at  7:30,  most  infor- 
mally, if  you  please;  and  at  8:30  the  two  reports  will  be  pre- 
sented. Everybody  is  welcome  to  come  to  the  8 :  30  meeting,  even 
if  they  are  not  able  to  attend  the  dinner.  If  they  can  attend  the 
dinner,  so  much  the  better. 

We  stand  adjourned  until  8:30  tonight. 


SEVENTH  SESSION 

Wednesday,  October  18,  1933,  7:30  P.  M. 

Dinner  Session 

Chairman  Edmonds  :  Ladies  and  Gentlemen,  the  necessities  of 
the  schedule  compel  a  brief  interruption  of  the  dinner  dance  in 
order  that  the  program  may  be  considered.  First,  not  on  the 
program  but  because  this  is  an  unusual  opportunity,  I  want  to 
express  the  thanks  of  the  National  Tax  Association  to  the  mem- 
bers of  the  committee  in  Phoenix  who  have  provided  such  abun- 
dant hospitality  for  us.  We  thought  Phoenix  was  way  out  West, 
but  now,  when  we  come  here  we  find  it  is  central,  and  instead  of 
that  we  live  back  East.  It  is  hard  to  get  the  geography  worked 
out,  but  we  are  certain  of  this,  that  you  have  taken  us  to  your 
hearts,  you  have  shown  us  abundant  hospitality,  you  have  shown 
us  a  beautiful  time,  in  a  beautiful  country,  and  we  want  you  all 
to  know  we  are  heartily  appreciative. 

Now,  I  am  very  certain  that  every  one  would  prefer  that  the 
entertainment  should  go  on  rather  than  the  meeting.  We  are  in 
this  situation,  that  we  must  finish  our  portion  of  the  assigned  pro- 
gram each  time.  If  we  don't,  we  get  into  a  jam  at  the  end. 
There  are  two  matters  which  should  be  considered  tonight  and 
should  be  considered  by  the  entire  conference. 

At  the  opening  meeting  I  referred  to  the  loss  which  this  Asso- 
ciation had  experienced  in  the  death  of  Dr.  Thomas  S.  Adams  of 
Yale  University,  who  died  February  8,  1933.  In  the  name  of  the 
Association  I  asked  Governor  Bliss,  Mr.  Holcomb  and  Doctor 
Fairchild  if  they  would  act  as  a  committee  to  draft  a  minute 
which  would  express  the  sentiment  of  the  National  Tax  Associa- 
tion in  this  great  loss.  The  committee  is  ready  to  report,  and  I 
present  Dr.  Fred  R.  Fairchild  of  Yale  University,  who  will  speak 
for  the  committee — Dr.  Fairchild. 

Fred  R.  Fairchild  (Connecticut)  :  The  committee  appointed 
to  formulate  a  statement  in  recognition  of  the  death  of  Thomas  S. 
Adams,  offers  the  following: 

It  has  not  been  the  custom  at  these  conferences  to  take 
formal  notice  of  the  passing  of  members  of  the  National  Tax 
Association.      Such   will   probably   never   become   the    custom. 
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But,  in  the  death  of  Thomas  S.  Adams  we  have  lost  one  whose 
relation  to  the  Association  was  unique,  and  we  are  sure  that 
no  one  will  deem  it  inappropriate  if  this  conference  breaks 
the  course  of  its  program  to  pay  tribute  to  his  memory. 

Professor  Adams  was  president  of  the  National  Tax  Asso- 
ciation in  1922-1923.  But  before  that  he  had  performed  even 
greater  service  when  he  labored  valiantly  to  assist  in  shaping 
the  Association's  destiny  in  its  early  and  difficult  years  and  to 
place  it  upon  a  sound  foundation.  He  may  be  truly  counted 
as  one  of  the  founders  of  the  National  Tax  Association.  At 
a  critical  period  in  its  history  he  became  secretary  of  the 
Association.  Later  he  was  instrumental  in  establishing  the 
Bulletin  and  was  its  first  editor.  To  the  day  of  his  death  he 
held  a  prominent  position  in  the  councils  of  the  Association. 

Among  this  company,  who  knew  him  so  well,  it  may  seem 
almost  superfluous  to  refer  to  Professor  Adams'  eminence  as 
an  economist,  with  a  record  of  distinguished  university  ser- 
vice. In  his  chosen  special  field  of  taxation  he  was  both  a 
scholar  and  a  practitioner.  He  did  much  to  arouse  a  greater 
interest  in  the  principles  of  taxation  among  the  taxpayers  and 
the  public  and  to  help  the  taxing  officials  to  a  better  under- 
standing and  a  surer  performance  of  their  functions.  As  tax 
administrator  he  ably  served  the  territory  of  Porto  Rico  and 
the  state  of  Wisconsin,  and  he  later  gave  himself  unstintedly 
to  the  service  of  the  national  government  in  the  critical  war- 
time period.  He  led  in  the  attack  upon  the  problem  of  inter- 
national double  taxation,  in  which  connection  he  made  his 
influence  felt  in  many  nations. 

Above  all,  it  is  as  a  kindly  guide  and  counsellor,  a  forceful 
and  brilliant  speaker,  a  dynamic  personality  and  a  gracious 
friend  that  a  host  of  members  of  this  conference  will  especi- 
ally remember  him  and  desire  to  record  their  appreciation  and 
their  loss. 

Therefore,  we  submit  this  resolution : 

Resolved,  that  this  conference  records  the  keen  loss  which 
its  members  have  experienced  in  the  death  of  Thomas  S. 
Adams,  and  hereby  pays  tribute  to  his  distinguished  qualities 
as  an  economist  and  a  man  and  to  his  invaluable  services  to 
the  National  Tax  Association. 

Mr.  President,  I  move  that  we  now  adopt  this  resolution. 

Chairman  Edmonds  :  Ladies  and  Gentlemen,  you  have  heard 
the  report  and  the  resolution  accompanying  the  report.  Dr.  Fair- 
child  moves  its  adoption. 

W.  G.  Query:  Second  the  motion. 
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Chairman  Edmonds:  Seconded  by  Mr.  Query.  I  think  it 
would  be  appropriate  if  we  adopted  that  resolution  by  a  rising 
vote  as  a  tribute  of  respect  to  our  friend. 

(Rising  vote) 

Chairman  Edmonds:  The  resolution  is  adopted;  unanimously 
carried;  and  will  be  printed  in  the  proceedings  of  this  meeting. 

The  second  item  upon  the  program  is  the  final  report  of  the 
Committee  on  Uniformity  and  Reciprocity  in  State  Tax  Legisla- 
tion. I  may  say  in  connection  with  this  report,  telegrams  have 
been  received  within  the  last  three  days  from  Robert  M.  Haig, 
former  president  of  the  Association,  J.  T.  White  of  Toronto, 
Canada,  Mark  Graves,  former  president  of  the  Association,  Dr. 
Charles  W.  Gerstenberg,  and  John  S.  Edwards  of  Ohio,  members 
of  the  committee,  all  of  whom  have  asked  that  their  greetings  be 
extended  to  this  conference. 

The  report  is  as  follows : 

REPORT  OF  COMMITTEE  ON  UNIFORMITY  AND 

RECIPROCITY  IN  STATE  TAXING 

LEGISLATION 

F.   S.   EDMONDS,   CHAIRMAN 

The  Committee  on  Uniformity  and  Reciprocity  in  State  Taxing 
Legislation  respectfully  submits  its  final  report,  as  follows : 

During  the  past  year  the  committee  has  held  two  meetings  in 
New  York  City,  on  December  9,  1932,  and  June  8,  1933,  both  of 
which  meetings  were  attended  by  a  majority  of  the  members  of  the 
committee  as  well  as  by  several  guests  who  had  been  invited  in 
order  that  the  committee  might  have  the  benefit  of  their  judgment. 
As  a  result  of  the  year's  work  the  committee  reports  as  follows : 

First:  Progress  in  Reciprocity  with  Reference  to  the  Adminis- 
tration of  Assets. — At  the  1931  conference  the  committee  reported 
upon  a  possible  loophole  in  state  inheritance-tax  legislation,  illus- 
trated by  the  decision  of  the  Court  of  Appeals  of  New  York  State 
in  the  matter  of  the  Estate  of  Alice  P.  Martin.  It  will  be  recalled 
that  this  decedent  was  a  resident  of  Connecticut  but  that  upon  her 
death  ancillary  letters  were  issued  to  a  New  York  corporation 
which  collected  the  assets  and  distributed  the  same  without  regard 
to  the  inheritance  tax  which  was  due  to  the  state  of  Connecticut, 
and  the  decision  to  which  reference  is  made  above  held  that  one 
state  could  not  enforce  its  local  taxing  laws  by  using  the  legal 
process  of  another  state. 

To  meet  this  situation  the  committee  recommended  a  reciprocal 
statute  whereby  the  enacting  state  provided  that  in  the  event  of 
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ancillary  administration  upon  the  assets  of  the  estate  of  a  non- 
resident decedent,  the  ancillary  administrators  should  not  be  dis- 
charged until  evidence  had  been  furnished  that  the  inheritance  taxes 
due  to  the  state  of  domicile  had  been  paid,  provided  the  state  of 
domicile  would  reciprocally  grant  the  similar  privilege  to  the  en- 
acting state. 

We  take  great  pleasure  in  reporting  to  the  conference  that  this 
reciprocal  statute  has  now  been  enacted  in  the  following  states : 

New  Jersey.  effective  April  6,  1932 

Rhode  Island,         effective  April  21,  1932 

Virginia,  effective  June  21,  1932 

New  York,  effective  March  21,  1933,  but  applying  to 

estates  of  decedents  whose  death  oc- 
curred on  or  after   September   1,   1930 

Connecticut,  effective  April  4,  1933 

New  Hampshire,  effective  April  18,  1933 

Maine,  eft'ective  June  29,  1933 

Pennsylvania,         effective  September  1,  1933 

Ohio,  effective  September  22,  1933 

^Massachusetts,       eft'ective  October  5,  1933 

These  ten  states  are  the  pioneers  in  the  second  series  of  recip- 
rocal statutes.  We  are  glad  to  commend  their  action  and  to  invite 
the  other  states  of  the  Union  to  cooperate  along  the  same  lines. 

Second:  Cooperation  zvith  the  Fiscal  Committee  of  the  League 
of  Nations  in  Studies  Concerning  the  Allocation  of  Profits.  —  For 
the  past  three  years  this  committee  has  been  cooperating  with  the 
Fiscal  Committee  of  the  League  of  Nations  in  its  study  of  methods 
of  allocating  the  taxable  income  of  enterprises  operating  through 
permanent  establishments  in  two  or  more  countries. 

Originally  this  cooperation  was  initiated  by  Dr.  Thomas  S.  Adams, 
American  member  of  the  Fiscal  Committee  of  the  League  of  Na- 
tions, and  Mr.  Mitchell  B.  Carroll,  director  of  the  World  Survey 
of  the  Fiscal  System  of  the  League  of  Nations. 

The  members  of  the  National  Tax  Association  will  recall  Dr. 
Adams'  brilliant  discussions  of  this  subject  which  commenced  at  the 
Saranac  conference  in  1929,  and  also  the  admirable  report  which 
Mr.  Carroll  delivered  at  the  Columbus  conference  in  1932. 

In  order  that  we  may  be  advised  as  to  the  progress  of  the  work 
of  the  fiscal  committee,  Mr.  Carroll  has  very  kindly  prepared  a 
special  report,  which  will  be  appended  to  this  report. 

Third:  The  Allocation  of  Income  of  Interstate  Businesses  Be- 
tween the  Various  Income-Taxing  States  which  Have  Taxable 
Jurisdiction  of  the  Same.  —  For  many  years  this  subject  has  been 
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before  the  National  Tax  Association  and  its  committees,  and  in 
order  that  the  background  of  the  recommendation  of  this  report 
may  be  properly  considered  the  following  summary  is  presented  of 
earlier  reports  on  this  subject: 

In  November  1916  a  committee  was  appointed  to  prepare  a  model 
plan  of  state  and  local  taxation.  A  plan  was  outlined  at  the  con- 
ference in  1919  and  finally  two  model  bills,  one  for  taxation  of 
personal  incomes,  the  other  for  taxation  of  business  incomes,  were 
drafted  and  were  printed  in  the  National  Tax  Association  Bulletin 
for  January  1921.  Because  these  drafts  had  not  been  printed  in 
the  bound  volume  of  Proceedings  and  were  generally  not  avail- 
able they  were  made  the  subject  of  a  subsequent  committee  report, 
in  which  report  all  the  subsequent  conference  discussions  thereon 
were  summarized  and  annotated  to  the  pertinent  sections  of  the 
drafts.  Two  committees  were  appointed  in  1920-21  to  consider 
separately  the  problem  of  allocation  of  income  among  states;  one 
committee  dealt  with  manufacturing  and  mercantile  businesses  and 
the  other  with  utilities.  The  Committee  on  Apportionment  of 
Manufacturing  and  Mercantile  Businesses  made  its  report  in  1922. 
Though  the  committee  recommended  a  specific  fraction,  the  con- 
ference merely  urged  "  the  adoption  of  a  uniform  rule  by  states, 
calculated  to  fairly  and  equitably  apportion  "  net  income. 

A  new  committee  on  Standardization  and  Simplification  of  Busi- 
ness Taxes  was  appointed  in  1925  "  to  investigate  this  subject 
('variation  in  the  laws  as  among  the  various  states  in  which  a 
single  business  may  be  transacting  business  ...')."  It  made  its 
first  report  in  1926,  and  after  a  number  of  preliminary  reports, 
prepared  and  submitted  an  exhaustive  study  of  allocation  fractions. 
That  was  in  1929,  in  which  year  the  committee  was  consolidated 
into  the  present  committee  on  uniformity  and  reciprocity.  Since 
that  time  the  committee  has  given  consideration  to  the  subject  of  a 
uniform  allocation  fraction  with  special  reference  to  the  practical 
problem  of  finding  some  fraction  that  would  recommend  itself  for 
general  adoption  by  the  states.  The  consensus  of  opinion  was  that 
any  reasonable  fraction  that  could  be  generally  adopted  would 
satisfy  the  needs  of  the  situation  much  better  than  a  fraction  that 
might  more  nearly  approach  scientific  perfection  but  that  would 
not  stand  an  equal  chance  of  general  adoption.  In  a  word,  uni- 
formity is  preferable  to  scientific  accuracy. 

The  December  conference  of  this  committee  was  attended  not 
only  by  the  members  of  the  committee  but  by  a  large  number  of 
invited  guests  in  order  to  discuss  and,  if  possible,  agree  upon  an 
allocation  fraction  which  could  now  be  recommended  to  the  states 
for  use  in  apportioning  the  taxable  income  of  manufacturing  and 
mercantile  corporations. 

Twenty-four  states  now  impose  income  taxes  and  practically  all 
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of  them  apportion  the  total  business  income  through  the  use  of 
various  formulas  which  are  inconsistent  and  involve  taxation  of 
more  than  100  per  cent  of  the  income  of  a  given  business.  Where, 
for  example,  one  state  allocates  income  solely  by  reference  to  the 
portion  of  property  within  and  without  the  state,  and  another  state 
allocates  the  income  of  the  same  business  solely  by  reference  to 
sales  within  and  without  the  state,  the  same  income  is  often  allo- 
cated to  two  places  and  taxed  twice. 

It  was  agreed  that  the  problems  of  double  taxation  which  arise 
when  several  states  allocate  business  income  by  inconsistent  methods, 
have  become  serious  and  will  become  increasingly  serious  as  the 
number  of  states  adopting  the  income  tax  increases.  If  justice  is 
to  be  done  to  American  business  this  can  be  accomplished  only 
through  uniform  methods  of  allocation.  In  no  other  practicable 
way  can  a  business  that  is  interstate  in  its  scope  be  relieved  of  the 
heavy,  unjust  and  growing  burden  of  double  taxation.  The  National 
Tax  Association  has  been  studying  this  problem  through  various 
committees  over  a  period  of  twelve  years,  and  the  present  conclusion 
is  reached  in  view  of  the  various  studies  that  have  been  made. 

As  a  result  of  the  discussion  it  was  agreed  by  all  present  that  the 
so-called  Massachusetts  formula  afforded  the  best  meeting  ground 
for  uniformity  among  states.  This  formula  allocates  the  total  busi- 
ness income  according  to  the  proportion  of 

(1)  Tangible  property  within  the  state  to  total  tangible  prop- 

erty; 

(2)  Sales  made  or  chiefly  handled  by  or  from  establishments 

in  the  state  to  total  sales ; 

(3)  Wages  and  salaries  paid  employees  in  the  state  to  total 

wages  and  salaries ; 

and  assigns  an  equal  one-third  weight  to  each  of  these  factors. 

The  principal  reasons  for  recommending  this  formula  were  as 
follows : 

1.  It  is  a  comparatively  simple  and  well-balanced  formula  giving 
weight  to  the  principal  elements  contributing  to  the  income  and 
taking  a  middle  ground  between  the  most  extreme  formulas  now 
in  use. 

2.  Over  ten  years'  experience  in  Massachusetts  has  proven  the 
formula  to  be  generally  satisfactory,  both  to  the  state  and  to  the 
taxpayer,  from  which  it  may  be  inferred  that  on  the  average  it  has 
approximated  the  results  of  separate  accounting  with  a  saving  in 
time  and  expense  to  both  state  and  taxpayer. 

3.  Five  states  (Massachusetts,  California,  Oregon,  Utah  and  Mon- 
tana) are  already  using  this  formula,  and  six  other  states  (Wis- 
consin, Washington,  Idaho,  Arizona,  Kansas  and  Minnesota)   are 
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using  formulas  not  differing  greatly  in  result.     This  gives  a  good 
starting  point  for  uniformity. 

4.  The  committee  believes  that  the  use  of  this  formula  as  applied 
to  income  from  manufacturing  and/or  merchandising  sources  (after 
separate  allocation  of  income  from  other  sources)  will  work  a  fair 
allocation  in  most  cases  and  that  departures  from  the  formula  will 
be  less  frequent  and  less  necessary  than  under  existing  conditions 
where  other  formulas  not  so  well  balanced  are  in  use. 

5.  The  uniform  adoption  of  this  formula  will  in  and  of  itself 
make  the  allocation  more  acceptable  both  to  the  states  and  the  tax- 
payers on  account  of  the  average  results  obtained,  an  increased  tax 
in  one  case  being  balanced  by  a  decrease  in  another.  This  should 
tend  further  to  reduce  the  number  of  exceptional  cases  requiring 
separate  accounting  or  special  methods  of  allocation. 

The  committee  recognized  that  this  formula  is  not  a  complete 
solution  of  all  allocation  problems  as  it  is  primarily  adapted  to  the 
average  business  of  manufacturing  and  selling  tangible  property, 
and  that  different  methods  will  be  required  for  exceptional  cases  and 
also  for  enterprises  of  a  different  character,  such  as  financial,  trans- 
portation, personal  service,  insurance,  etc.  The  committee  felt, 
however,  that  the  general  adoption  of  this  formula  should  be  urged 
as  a  first  and  logical  step  toward  uniformity  and  a  great  achieve- 
ment in  itself  because: 

(1)  It  would  do  away  with  the  most  common  and  flagrant  sources 
of  double  taxation  now  existing  which  result  from  the  use  of  in- 
consistent formulas  as  applied  to  manufacturing  and  mercantile 
companies. 

(2)  Probably  one-half  of  the  problems  of  interstate  allocation  of 
income  would  be  solved  and  simplified  in  a  manner  satisfactory  to 
the  states  and  taxpayers. 

(3)  This  progress  in  recognizing  and  eliminating  the  injustice  of 
double  taxation  should  stimulate  further  progress  and  the  develop- 
ment of  fair  and  uniform  solutions  for  the  remaining  problems  of 
allocation. 

The  committee  therefore  recommends  that  those  states  which  have 
already  adopted  the  income  tax  as  a  method  of  business  taxation 
consider  seriously  the  advisability  of  employing  the  iMassachusetts 
rule  in  determining  the  proportion  of  net  income  which  properly 
may  be  allocated  to  the  taxing  state,  and  that  those  states  which  are 
considering  the  introduction  of  income  tax  legislation  be  recom- 
mended to  accept  the  Massachusetts  rule. 

Harold  S.  Lyon,  of  the  taxing  department  of  Massachusetts,  has 
aided  the  committee  materially  by  a  short  description  of  the  prac- 
tical methods  which  are  used  in  that  state  in  the  application  of  the 
rule,  as  follows : 
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"  Commissioner  Long  has  asked  me  to  send  you  a  description 
of  the  Massachusetts  method  of  allocation  of  corporate  net  in- 
come and  to  explain  its  working  and  results. 

"  The  method  applies  to  business  corporations  generally  and 
is  not  limited  to  manufacturing  and  mercantile  corporations 
although  in  fact  the  latter  constitute  the  great  bulk  of  the  class. 

"  The  method  is  substantially  as  follows :  Interest,  dividends 
and  gains  from  the  sale  of  capital  assets  are  allocated  in  en- 
tirety. All  the  remainder  of  net  income — and  in  the  ordinary 
case,  most  net  income  falls  into  the  remainder — is  allocated  by 
the  fractional  formula  hereinafter  described.  First,  however, 
I  will  outline  the  manner  of  allocating  that  income  which  is 
allocated  in  entirety.  In  the  case  of  a  domestic  (Massachusetts) 
corporation,  all  interest  and  dividends  are  allocated  to  Massa- 
chusetts. Gains  from  the  sale  of  tangible  capital  assets  if  sit- 
uated outside  Massachusetts  are  allocated  outside  Massachusetts. 
Gains  from  the  sale  of  all  other  capital  assets,  whether  tangible 
or  intangible,  are  allocated  to  Massachusetts.  In  the  case  of  a 
foreign  corporation,  all  dividends  are  allocated  outside  Massa- 
chusetts. Interest  received  from  Massachusetts  corporations  or 
from  associations,  partnerships  or  trusts  having  transferable 
shares  and  a  principal  place  of  business  in  Massachusetts,  and 
from  Massachusetts  inhabitants,  except  interest  received  on  de- 
posits in  trust  companies  or  in  national  banks  is  allocated  to 
Massachusetts.  All  other  interest  is  allocated  outside.  Gains 
from  the  sale  of  tangible  capital  assets  situated  in  Massachusetts 
are  allocated  to  Massachusetts.  Gains  from  the  sale  of  all  other 
capital  assets  are  allocated  outside  Massachusetts. 

"  In  case  a  corporation,  whether  foreign  or  domestic,  carries 
on  "business  outside  Massachusetts,  the  remainder  of  its  net 
income  is  divided  into  three  equal  parts.  One  third  is  allocated 
in  the  proportion  that  the  value  of  its  tangible  property  in 
Massachusetts  bears  to  the  value  of  all  its  tangible  property. 
For  this  purpose  average  values  for  the  year  are  employed. 
Where  there  is  no  great  fluctuation  and  monthly  inventories 
are  not  taken,  the  value  as  of  the  beginning  and  end  of  the 
year  is  accepted  as  a  satisfactory  basis  for  establishing  an  aver- 
age. A  second  third  is  allocated  in  the  proportion  that  the 
Massachusetts  pay-roll  (inclusive  of  salaries,  wages  or  other 
compensation  to  officers  or  employees)  bears  to  the  total  pay- 
roll. Salaries,  wages  or  other  compensation  to  employees  are 
deemed  assignable  to  Massachusetts  unless  paid  to  employees, 
situated  at,  connected  with  or  sent  out  from  premises  for  the 
transaction  of  business  owned  or  rented  by  the  corporation 
outside  Massachusetts.  The  remaining  third  is  allocated  in  the 
proportion  that  the  receipts  assignable  to  Massachusetts  bear  to 
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total  receipts.  Receipts  from  all  sales  are  deemed  assignable  to 
Massachusetts  unless  negotiated  or  affected  by  agents  or  agen- 
cies chiefly  situated  at,  connected  with  or  sent  out  from  prem- 
ises for  the  transaction  of  business  owned  or  rented  by  the 
corporation  outs'.de  Massachusetts,  and  unless  otherwise  deter- 
mined by  the  commissioner  to  be  assignable  to  such  outside 
premises.  Receipts  from  rentals  or  royalties  are  deemed  assign- 
able to  Massachusetts  if  from  property  situated  in  Massachu- 
setts or  from  the  use  of  patents  within  IMassachusetts. 

"If  one  of  the  allocating  factors  is  inapplicable  the  remain- 
der of  net  income  is  divided  into  two  parts  instead  of  three 
and  allocated  by  the  remaining  two  factors.  If  two  allocating 
factors  are  inapplicable,  the  remainder  is  allocated  solely  by  the 
applicable  factor. 

"  An  allocating  factor  is  not  inapplicable  simply  because  the 
numerator  of  the  fraction  is  zero. 

"  A  foreign  corporation  can  by  notice  filed  on  or  before  a 
certain  date  refuse  to  accept  the  statutory  method  of  allocation 
and  submit  an  alternative  method  for  the  consideration  of  the 
commissioner.  Prior  to  this  year,  this  right  of  refusal  was 
absolute.  Under  an  amendment  effective  this  year  the  right 
of  refusal  may  be  invoked  only  when  the  statutory  method 
would  operate  in  an  arbitrary  or  capricious  determination.  In 
general,  the  amendment  was  drafted  having  in  mind  the  Hans 
Rees  case.  If  the  commissioner  permits  the  alternative  method, 
the  corporation  is  bound  by  it  for  a  certain  number  of  years. 

"  This  provision  for  rejection  of  the  statutory  method  does 
not  extend  to  domestic  corporations. 

'■  The  method  for  allocation  as  a  whole  has  functioned  with 
fewer  administrative  difficulties  than  I  apprehended  at  the  in- 
ception of  the  law.  As  a  general  rule,  it  produces  a  reasonably 
fair  and  just  segregation  of  taxable  income.  Under  certain 
circumstances,  it  is  not  difficult  to  arrange  to  have  a  salesman 
sally  forth  from  an  office  in  some  other  state  rather  than  from 
a  Massachusetts  place  of  business.  While  our  statute  provides 
that  if  an  outside  office  is  maintained  for  the  purpose  of  re- 
ducing taxes,  sales  made  through  such  an  office  shall  be  assigned 
to  Massachusetts,  it  is  difficult  to  prove  such  a  motive.  On 
audit,  an  undue  shrinkage  in  Massachusetts  receipts  is  noted 
and  investigated.  Our  experience  indicates  that  this  type  of 
evasion  is  in  fact  inconsiderable.  Of  course,  uniformity  of 
allocating  methods  as  between  states  would  tend  still  further 
to  restrict  any  such  inclination  although  there  would  still  be 
the  states  which  do  not  adopt  an  income  measure  and  possible 
difference  in  rates  which  might  incite  to  such  an  attempt." 
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In  order  to  more  graphically  describe  the  above  detailed  definition  (it 
must  be  understood  this  is  but  a  synopsis)  of  the  Massachusetts  formula, 
the  following  table  is  given  for  the  rules  of  allocation  of  net  income  under 
Massachusetts  law : 

Rules  for  Allocation  of  Net  Income  under  Massachusetts  Law 
domestic  corporation 

I.  Income  Allocable  by  Entirety 

In  Entirety  to  Massachusetts.  In  Entirety  Outside  Massachusetts. 

All  interest  and  dividends.  Gains   from   sale   of  tangible   cap- 
Gains  from  sale  of  intangible  cap-  ital    assets    situated    outside    Massa- 

ital  assets  and  from  sale  of  tangible  chusetts. 

capital  situated  in  Massachusetts. 

2.  Remainder  of  N et  Income 

,   ^     Value  of  tangible  property  in  Massachusetts    ^  ,   , ,      ,  .    , 

(a)     • r— ■    ■■  ^ rr, \ X   ^  of  remainder 

Value  of  all  tangible  property 

Wages,  salaries,  other  compensation  to  em- 

...  ployees,  assignable  to  Massachusetts 

(b;  ;     :  —  ;;:  X   ^   of  remainder 

lotal  wages,  salaries,  other  compensation 

to  employees 

i^\    Gross  receipts  assignable   to   Massachusetts  ^,   ■,,      ,  .    , 

i.c;    ^ ° ^ •    X   7J   of  remainder 

Total  gross  receipts 
(a)   -j-   (b)   -\-   (c)  =  portion  of  remainder  allocable  to   Massachusetts. 

If  only  two  proportions  are  applicable,  substitute  Y2  for  J^. 

If  only  one  proportion  is  applicable,  substitute   i   for  Yi. 

A  proportion  is  not  inapplicable  simply  because  the  numerator  of  a  frac- 
tion is  zero.  If  both  numerator  and  denominator  are  zero,  the  proportion 
is  deemed  inapplicable. 

FOREIGN    CORPORATION 

I.  Income  Allocable  in  Entirety 
In  Entirety  to  Massachusetts.  In  Entirety  Outside  Massachusetts. 

Interest  from:  Massachusetts  cor-  All  dividends, 
porations  (except  trust  companies)  ;  All  interest  not  allocable  in  en- 
associations,  partnerships  or  trusts  tirety  to  Massachusetts, 
having  transferable  shares  and  hav-  Gains  from  sale  of  intangible  cap- 
ing  a  principal  place  of  business  in  ital  assets  and  from  sale  of  tangible 
Massachusetts;  Massachusetts  inhabi-  capital  assets  situated  outside  Massa- 
tants.  chusetts. 

Gains  from  sale  of  tangible  capital 
assets  situated  in  Massachusetts. 

2.  Remainder  of  Net  Income 

Same  as  in  case  of  domestic  corpora- 
tion, save  that  a  foreign  corporation  has 
the  right  to  request  an  alternative  method. 

Discharge  of  the  Committee. — With  this  report  the  committee  re- 
quests its  discharge  as  a  committee.     For  several  years  since  the 
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inception  of  the  reciprocity  movement  in  1926  this  committee  has 
served,  in  one  form  or  another,  both  as  a  committee  of  study  and  as 
a  committee  of  propaganda.  As  fast  as  a  proper  taxing  pohcy  has 
been  endorsed  by  the  Association  relating  to  the  subject  matter 
before  the  committee,  the  committee  has  then  endeavored,  by  cor- 
respondence, argument  and  persuasion,  to  bring  about  the  enactment 
of  this  policy  into  legislation.  Any  committee  which  has  propaganda 
as  its  functions  should  have  a  fresh  mandate  from  the  Association 
at  regular  intervals  so  that  its  work  may  be  up  to  date  and  in  line 
with  the  policies  which  the  Association  has  commended. 

With  sincere  thanks  to  the  members  of  the  Association  for  their 
cooperation  and  with  hearty  congratulations  to  the  workers  in  the 
field  of  taxation  upon  the  results  that  have  been  accomplished,  the 
committee  asks  that  it  be  discharged  from  further  consideration  of 
the  subject. 

Respectfully  submitted, 

Franklin  S.  Edmonds,  Chairman 

John  S.  Edwards 

William  S.  Elliott 

Fred  R.  Fairchild 

Charles  W.  Gerstenberg 

Mark  Graves 

Robert  Murray  Haig 

Henry  F.  Long 

Harley  L.  Lutz 

A.  J.  Maxwell 

Blaine  F.  Moore 

Ray  L.  Riley 

J.  T.  White 

Co-operation  with  the  Fiscal  Committee  of  the  League 

of  Nations  in  Studies  concerning  the 

Allocation  of  Profits 

Coincident  with  its  study  of  allocation  as  between  the  states  of 
the  American  Union,  the  committee  on  uniformity  and  reciprocity 
has  for  the  last  three  years  been  co-operating  with  the  Fiscal  Com- 
mittee of  the  League  of  Nations  in  its  world-wide  study  of  methods 
of  allocating  the  taxable  income  of  enterprises  operating  through 
permanent  establishments  in  two  or  more  countries.  This  co- 
operation was  initiated  at  the  instance  of  the  late  Dr.  T.  S.  Adams, 
American  member  of  the  Fiscal  Committee,  and  Mr.  IMitchell  B. 
Carroll,  director  of  its  world  survey  of  fiscal  systems.  The  Fiscal 
Committee  has  gratefully  acknowledged  our  part  in  the  work. 

The  report  of  our  committee  which  was  submitted  by  Dr.  Gersten- 
berg at  the  Atlanta  conference  contains  an  excellent  analysis  of  the 
problem  of  allocation  from  the  interstate  as  well  as  from  the  inter- 
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national  viewpoint,  and  sets  forth  numerous  reasons  why  the  method 
of  separate  accounting  should  be  preferred  to  that  of  fractional 
apportionment  in  allocating  income  as  between  different  countries. 
Although  that  report  favored  separate  account'ng  as  the  basic 
method  for  allocation  as  between  the  states  of  the  Union,  subsequent 
studies  have  resulted  in  proposals  concerning  the  allocation  fraction 
which  are  presented  elsewhere  in  this  report. 

It  is  significant  that  the  method  of  separate  accounting  has  been 
officially  adopted  by  the  Fiscal  Committee  and  incorporated  in  a 
draft  convention  adopted  for  the  allocation  of  business  income  be- 
tween states  for  the  purposes  of  taxation,  at  its  last  meeting  from 
June  15th  to  26th,  1933.  In  fact,  the  Allocation  Sub-Committee  of 
the  Fiscal  Committee  made  the  first  draft  of  this  convention  at  its 
meeting  in  New  York  and  Washington  from  March  17th  to  30th, 
1933,  and  it  was  the  privilege  of  Dr.  Gerstenberg,  in  behalf  of  the 
National  Tax  Association,  to  receive  its  members. 

The  report  of  the  Fiscal  Committee  to  the  Council  of  the  League 
of  Nations  concerning  its  meeting  of  last  June  (League  of  Nations 
Document  C.  399.  M.  204.  1933.  II.  A.)  contains  the  following  para- 
graphs concerning  the  work  in  which  this  committee  has  co- 
operated : 

"  Mr.  Carroll  reported  to  the  fiscal  committee  on  the  enquiry 
which  he  had  conducted  in  a  large  number  of  countries  on  the 
lines  indicated  in  the  committee's  previous  report.  He  per- 
sonally visited  twenty-seven  countries,  in  order  to  study  their 
legislation  on  the  spot  and  to  collaborate  with  the  experts  re- 
sponsible for  making  special  reports  on  each  country.  In  other 
countries,  the  corresponding  members  of  the  committee  drew 
up  reports  on  the  basis  of  a  questionnaire  prepared  for  their 
guidance.  With  their  help,  and  the  valuable  assistance  afforded 
to  Mr.  Carroll  by  the  International  Chamber  of  Commerce  and 
its  national  committees,  the  survey  was  successfully  completed. 

"  In  consequence  of  this  enquiry,  twenty-seven  reports  have 
been  drawn  up  on  legislation  and  practice  in  connection  with 
the  taxation  of  foreign  and  national  enterprises.  A  special 
study  has  been  made  of  the  accounting  aspects  of  the  problem. 
Information  has  also  been  received  from  various  countries  on 
which  reports  have  not  been  prepared.  The  five  reports  sub- 
mitted to  the  committee  at  its  previous  session  have  since  been 
published;  the  others  will  appear  shortly.* 

*  Taxation  of  Foreign  and  National  Enterprises  (published  by  the  League 
of  Nations  and  obtainable  from  the  World  Peace  Foundation,  40  Mount 
Vernon  Street,  Boston,  Mass.),  comprising: 

Volume  I — France,  Germany,  Spain,  the  United  Kingdom  and  the  United 
States   (Ser.  P.  S.  d.  N.  1932.  II.  A.  3). 

^^olume    II  —  .\ustria,    Belgium,    Czechoslovakia,    Free    City    of    Danzig, 
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"  2slr.  Carroll  has  also  summarized  and  compared,  in  a  gen- 
eral study,  the  main  features  of  the  different  national  laws. 
By  way  of  conclusion,  he  has  endeavored  to  extract  the  general 
rules  followed  in  the  majority  of  countries,  on  the  basis  of 
which  an  international  agreement  might  be  secured." 

The  committee  highly  appreciated  the  value  of  the  studies  sub- 
mitted to  it,  and  more  particularly  the  remarkable  scientific  and 
practical  work'  of  co-ordination  of  Mr.  Carroll.  The  committee 
deemed  the  material  contained  in  the  report  was  by  itself  adequate 
to  facilitate  the  conclusion  of  international  agreements,  and  with 
that  object  in  view  it  has  endeavored  to  formulate  in  a  draft  con- 
vention the  essential  provisions  which  such  agreements  might 
contain. 

The  sub-committee  submitted  to  the  committee  recommendations 
covering  the  field  of  the  allocation  of  profits  in  the  form  of  a  draft 
convention,  and  indicated  that  those  recommendations  might  either 
be  embodied  in  international  conventions  or  be  introduced  direct 
into  the  legislation  of  the  different  countries. 

After  a  thorough  discussion  of  the  text  submitted  to  it,  the  com- 
mittee agreed  upon  the  draft  which  is  annexed  hereto. 

The  subject  of  this  draft  convention  is  limited  to  the  problem  of 
the  double  taxation  of  industrial  and  commercial  enterprises.  The 
committee  did  not  attempt  to  do  over  again  the  work  of  its  prede- 
cessors, nor  to  present  a  complete  convention  on  double  taxation. 
It  considered  that  the  texts  drawn  up  in  1928  by  the  general  meet- 
ing of  governmental  experts  retain  all  their  value.  At  that  time, 
however,  the  question  of  the  allocation  of  profits  was  deliberately 
left  open.  Indeed,  Convention  1-a  contains,  in  Article  5  dealing 
with  income  from  industrial,  commercial  and  agricultural  under- 
takings, a  paragraph  3,  which  is  reproduced  textually  in  Conven- 
tions 1-b  (Article  2B)  and  1-c  (Article  3),  and  reads  as  follows: 

"  Should  the  undertaking  possess  permanent  establishments  in 
both  contracting  states,  each  of  the  two  states  shall  tax  the 
portion  of  the  income  produced  in  its  territory.  The  competent 
administrations  of  the  two  contracting  states  shall  come  to  an 
arrangement  as  to  the  basis  for  apportionment." 

Greece,  Hungary,  Italy,  Latvia,  Luxemburg,  Netherlands,  Roumania  and 
Switzerland  (Ser.  P.  S.  d.  N.  1933.  II.  A.  3). 

\'olume  III  —  British  India,  Canada,  Japan,  Mexico,  Netherlands,  East 
India,  Union  of  South  Africa,  States  of  Massachusetts,  of  New  York  and 
of  Wisconsin   (Ser.  P.  S.  d.  N.  1933.  II.  A.  3). 

Volume  IV — Report  on  Methods  of  Allocating  Taxable  Income,  by  Mit- 
chell B.  Carroll  (Ser.  P.  S.  d.  N.  1933.  II.  A.  3). 

Volume  V — Report  on  .Allocation  .Accounting  for  the  Taxable  Income  of 
Industrial  Enterprises,  by  Ralph  C.  Jones  (Ser.  P.  S.  d.  N.  1933.  II.  A.  3). 
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The  most  essential  of  these  rules  of  allocation  will  be  found  hi 
the  new  draft  convention. 

In  view  of  the  diversity  of  national  laws  and  the  extreme  com- 
plexity and  variety  of  the  individual  cases  that  arise,  the  committee 
thought  it  advisable  to  prescribe  only  general  principles.  Mr.  Car- 
roll's very  detailed  report  can  be  usefully  consulted  as  a  guide  for 
the  application  of  those  principles  to  the  complex  cases  that  are 
encountered  in  practice.  The  fundamental  principle  laid  down  is 
that,  for  tax  purposes,  permanent  establishments  must  be  treated  in 
the  same  manner  as  independent  enterprises  operating  under  the 
same  or  similar  conditions,  with  the  corollary  that  the  taxable  in- 
come of  such  establishments  is  to  be  assessed  on  the  basis  of  their 
separate  accounts.  In  these  circumstances,  there  was  no  need  for 
the  draft  convention  to  embody  details  as  to  the  methods  of  account- 
ing, which  may  legitimately  vary  with  different  enterprises. 

Nor  did  the  committee  consider  it  expedient  to  lay  down  in  special 
articles  hard-and-fast  rules  applicable  to  certain  classes  of  inter- 
national enterprises,  such  as  transport,  insurance,  telegraph  and 
telephone  companies.  It  was  of  opinion  that  the  general  principle 
of  separate  accounts  for  establishments  will  enable  all  the  special 
problems  to  be  solved  with  the  necessary  flexibility. 

Nevertheless,  the  committee  considered  it  essential  to  devote  an 
article  to  banking  and  financial  enterprises,  as  the  generally  ac- 
cepted rules  for  the  allocation  of  the  income  of  this  class  of  enter- 
prise derogate  in  certain  essential  points  from  the  general  provisions 
of  the  draft  convention.  It  is  not,  however,  the  intention  of  the 
committee  that  the  formulation  of  the  present  draft  convention 
should  preclude  the  later  study  of  more  detailed  texts  dealing  in 
particular  with  the  dift'erent  classes  of  enterprises  mentioned  above 
and  the  use  of  various  accounting  methods.  Mr.  Carroll's  report 
already  affords  a  basis  for  these  studies,  which  remain  the  task  of 
the  sub-committee. 

The  committee  considers  that  the  draft  convention  represents  the 
first  result  of  important  studies  and  of  a  long  and  exhaustive  pre- 
paratory work,  and  that  it  is  of  a  nature  to  assure  the  making  of 
considerable  progress  in  the  movement  against  the  double  taxation 
of  international  enterprises. 

The  committee  took  cognizance  of  the  urgent  desire  expressed  by 
industrial  and  commercial  circles,  notably  in  the  resolutions  of  vari- 
ous congresses  of  the  International  Chamber  of  Commerce,  in  favor 
of  the  conclusion  of  agreements  for  the  abolition  of  double  taxa- 
tion. In  view  of  its  limited  scope,  and  of  the  intentional  restriction 
of  its  provisions  to  the  fundamental  rules,  this  draft  by  itself  m.ight, 
in  the  committee's  opinion,  form  the  basis  of  a  multilateral  conven- 
tion. The  committee  therefore  proposes  to  the  Council  that  it  should 
be  transmitted  to  governments  with  a  request  that  they  express  their 
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opinion  thereof,  make  suggestions  as  to  any  amendments  they  con- 
sider desirable,  and  also  state  whether  they  would  be  prepared  to 
enter  into  negotiations  for  the  conclusion  of  a  multilateral  conven- 
tion on  the  basis  of  this  text,  subject  to  amendment  on  the  lines 
which  they  would  indicate.  If  a  certain  number  of  states  were 
prepared  to  adhere  to  such  a  convention  a  substantial  progress  could 
be  made,  even  if  only  those  states  would  sign. 

In  any  case,  states  which  are  not  in  a  position  to  accede  to  a 
multilateral  convention  might  of  course  utilize  this  draft  as  a  model 
for  bilateral  conventions  with  other  states. 

F.  S.  Edmonds  :  Personally  having  served  as  chairman  since  1926 
of  this  and  the  prior  committee  on  reciprocity,  I  cannot  let  the 
opportunity  pass  without  expressing  in  the  most  cordial  manner  my 
appreciation  of  the  work  that  was  done  by  the  members  of  both  of 
these  committees  in  the  furtherance  of  the  important  subjects  which 
the  Association  committed  to  them. 

Ladies  and  Gentlemen,  this  report  is  before  you.  What  action 
will  you  take,  or  will  you  discuss  it  now?  If  you  can  discuss  the 
allocation  fraction  after  an  evening's  entertainment  such  as  we 
have  had,  and  such  as  is  yet  in  prospect,  then  you  are  indeed  a 
remarkable  association. 

It  is  moved  and  seconded  that  the  conference  now  adjourn  until 
tomorrow  morning  at  9  :  30. 

(Motion  duly  seconded) 

(x\yes  and  Noes) 

Chairman  Edmonds  :  The  motion  is  carried.  The  conference 
adjourns  but  the  entertainment  carries  on. 
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Chairman  Edmonds  :  The  conference  is  in  order.  The  con- 
ference is  called  to  order  on  the  supposition  that  Judge  Zoercher 
will  be  here  in  a  minute.  I  see  him  coming  now.  It  is  all  very 
hard  on  us  to  have  to  be  here  without  the  benignant  presence  of 
the  gentleman  from  Indiana.  He  always  makes  the  motions  neces- 
sary to  keep  the  thing  going. 

I  will  ask  your  attention  first  to  the  secretary,  Mr.  Query,  in 
order  that  certain  important  announcements  be  presented  to  us. 

W.  G.  Query:  I  wish  to  announce  a  meeting  of  the  executive 
committee  of  the  National  Tax  Association  this  morning  imme- 
diately at  the  close  of  the  morning's  session. 

The  members  of  the  executive  committee  are  as  follows:  The 
three  officers  of  the  Association,  Mr.  Edmonds,  Mr.  Holcomb  and 
myself;  the  three  last  past  presidents,  Mr.  Haig,  Mr.  Smith  and 
Mr.  Fairchild;  and  the  following  elected  members,  Mr.  Acker, 
Mr.  Cady,  Mr.  Edwards,  Mr.  Fisher,  Mr.  Hirst,  Mr.  Martin,  Mr. 
Richards,  Mr.  Spalding  and  Mr.  Whitney. 

Chairman  Edmonds:  The  executive  committee  will  then  have 
Room  203  at  the  end  of  the  hall. 

Any  further  announcements  that  anyone  has  to  make?  If  not, 
I  take  pleasure  in  calling  Judge  Leahy  to  present  the  report  of  the 
committee  on  resolutions. 

May  I  say,  there  has  been  a  strong  desire  to  combine,  if  possible, 
the  eighth,  ninth  and  tenth  sessions  into  two  sessions,  so  we  may 
find  our  work  concluded  tonight.  In  order  to  do  that,  however, 
it  will  be  necessary  to  have  long  sessions,  both  this  morning  and 
tonight,  and  I  hope  everybody  will  arrange  to  stay  with  us  if  it 
is  possible  in  order  that  those  sessions  may  be  consolidated. 

The  report  of  the  committee  on  resolutions  would  ordinarily 
come  at  the  ninth  session,  but  it  is  coming  now  at  the  eighth 
session,  in  order  that  this  new  schedule  may  be  carried  out,  if  at 
all  possible. 

Judge  Leahy,  I  may  say,  according  to  the  rules  the  committee 
merely  reads  its  report  at  the  present  time.  That  gives  notice  to 
the  members  of  the  conference  as  to  what  is  in  the  report,  and 
then  tonight  the  report  comes  before  us  for  action.    This  is  not  a 

(272) 
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report  for  debate  at  this  time,  but  is  a  report  for  notice  and  in- 
formation. 

Edward  P.  Leahy:  Mr.  Chairman  and  Members  of  the  Con- 
ference :  The  first  two  resolutions  considered  by  the  committee 
related  to  the  same  subject  matter.  I  think  it  might  be  well  if  I 
read  both  of  those  resolutions  and  then  read  to  you  a  substitute 
resolution  which  combines  the  thought  expressed  in  both  of  the 
original  resolutions : 

Resolved,  That  the  National  Tax  Association  be  authorized 
to  appoint  a  committee  to  consider  the  fiscal  relationships  of 
the  federal  and  state  governments  with  authority  to  consult 
with  federal  and  other  agencies  in  this  field,  and  to  report  its 
recommendations  and  findings  on  the  general  subject  at  the 
next  tax  conference. 

The  other  resolution  relating  to  the  same  subject  matter  is  as 
follows : 

Resolved,  that  the  National  Tax  Association  appoint  a 
committee  on  the  relations  between  federal,  state  and  local 
taxation  and  financial  policies,  to  meet  with  congressional  and 
other  committees  now  considering  these  problems,  to  the  end 
that  the  point  of  view  of  the  National  Tax  Association  may 
be  presented,  and  to  the  end  that  this  Association  may  be 
continuously  informed  of  any  action  of  these  groups  or  com- 
mittees affecting  inter-governmental  fiscal  relationships;  that 
the  committee  appointed  by  the  National  Tax  Association  pre- 
sent an  annual  report  to  this  body  incorporating  its  recom- 
mendations, if  any;  that  the  said  committee  be  governed  in 
its  actions  and  relationships  with  other  committees  by  instruc- 
tions from  the  Executive  Committee  of  the  National  Tax 
Association  and  the  action  of  its  annual  conference  when 
necessary. 

The  committee  has  considered  both  resolutions,  and  after  consid- 
eration the  committee  recommends  adoption  of  the  following 
resolution  as  a  substitute  for  the  resolutions  whxh  I  have  just 
read: 

Resolved,  That  the  National  Tax  Association  be  requested 
to  appoint  a  committee  to  consider  the  fiscal  relationships  of 
the  federal  and  state  governments,  with  authority  to  consult 
w!th  federal  and  other  agencies  working  in  this  field,  and  to 
report  its  recommendations  and  findings  on  the  general  subject 
at  the  next  conference. 

I  understand  from  the  chairman  that  no  action  is  to  be  taken  on 
this  report  this  morning. 
18 
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Chairman  Edmonds  :  The  report  is  merely  presented  now,  to 
the  end  that  when  it  comes  before  us  for  action  we  will  have  the 
committee's  form  of  resolutions  to  consider. 

Edward  P.  Leahy  :  The  following  resolution  was  presented  to 
the  committee : 

Whereas,  under  our  modern  scientific  conditions  produc- 
tive capacity  is  unlimited,  and 

Whereas,  the  existence  of  indigence  and  unemployment 
throughout  a  large  portion  of  the  population  demonstrates  the 
fact  that  the  present  monetary  system  is  obsolete  and  a  hind- 
rance to  the  efficient  production  of  goods. 

Now,  therefore,  be  it  Resolved  that  the  government  of  the 
United  States  should  bring  forward  proposals  for  the  eco- 
nomic reforms  necessary  to  enable  the  people  of  this  nation 
to  enjoy  the  benefit  to  which  their  present  productive  capacity 
entitles  them. 

It  is  the  opinion  of  the  committee  that  the  subject  matter  of  this 
resolution  is  not  within  the  province  of  this  conference  to  con- 
sider. It  does  not  come  within  the  by-laws  of  the  National  Tax 
Association  relating  to  these  conferences.  That  being  so,  the 
committee  recommends  that  the  resolution  be  indefinitely  post- 
poned. 

The  next  resolution  is  as  follows: 

Resolved,  that  the  National  Tax  Conference  hereby  records 
its  conviction  that  the  best  interests  of  the  country  require  a 
federal  sales  tax  imposed  upon  the  manufacturer,  which,  at  a 
two  per  cent  rate,  would  probably  yield  $600,000,000,  of  which 
one-half  should  be  returned  to  those  states,  apportioned  on  a 
per-capita  basis,  which  do  not  impose  in  any  form  a  state  tax 
on  such  sales,  and  one-half  should  be  retained  by  the  federal 
government  in  lieu  of  nuisance  taxes  at  present  imposed. 

It  was  the  feeling  of  the  committee  that  this  resolution  should  not 
be  passed  by  this  conference  in  its  present  form.  The  subject 
matter  has  not  been  formally  discussed  before  this  conference,  and 
it  is  the  opinion  of  the  committee  that  we  should  not  recommend 
the  resolution  be  passed  in  that  form.  The  committee  recommends 
the  adoption  of  the  following  as  a  substitute : 

Resolved,  that  the  subject  of  federal  and  state  sales  taxes 
be  referred  to  the  committee  on  fiscal  relationships  of  the  fed- 
eral and  state  governments,  when  appointed,  with  instructions 
that  a  study  be  made  of  the  subject  and  a  report  made  thereon 
at  the  next  annual  conference  of  this  Association;  and 

Be   it    further    Resolved,    that   if    Congress    in    the    interim 
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shall  consider  the  enactment  of  a  federal  sales  tax,  it  is  the 
sense  of  this  Association  that  it  should  consider  a  distribution 
of  a  substantial  portion  of  the  proceeds  to  the  states. 

Another  resolution : 

Resolved,  that  the  National  Tax  Association  be  requested 
to  appoint  a  committee  on  uniformity  in  state  taxing  legisla- 
tion, with  authority  to  suggest  to  the  state  taxing  authorities 
such  taxing  measures  as  have  been  or  may  be  endorsed  by  the 

Association. 

f 
The  committee  recommends  the  adoption  of  that  resolution. 

Another  resolution : 

Resolved,  That  the  committee  appointed  to  study  and 
report  on  the  control  of  public  expenditures  be  continued, 
and  that  the  president  and  secretary  of  the  National  Associa- 
tion, in  consultation  with  the  chairman  of  that  committee,  be 
requested  to  invite  the  cooperation  of  other  agencies  which 
may  be  working  on  similar  lines ;  and 

Be  it  further  Resolved,  that  the  Executive  Committee  of 
the  National  Tax  Association  be  requested  to  solicit  contribu- 
tions for  the  support  of  the  investigations  to  be  undertaken  by 
the  committee  on  the  control  of  public  expenditures,  and  for 
defraying  the  necessary  travel  expenses  of  the  committee  in 
attending  duly  called  meetings  of  the  committee. 

The  committee  recommends  the  adoption  of  that  resolution. 

Another  resolution : 

Whereas,  there  is  within  these  United  States  a  dual  system 
of  government,  that  of  federal  and  state  systems,  and 

Whereas,  in  order  for  each  to  exist  both  must  be  secure 
from  unwarranted  interference  with  the  other,  and 

Whereas,  governments  exist  by  methods  of  taxation ; 

Now,  therefore,  be  it  Resolved  by  the  National  Tax  Asso- 
ciation in  conference  assembled  at  Phoenix,  Arizona,  that  we 
urge  neither  the  federal  government  nor  states  and  state  agen- 
cies to  impose  any  taxing  obligations  upon  the  other,  but  to 
have  a  joint  meeting  whereby  the  cooperation  of  mutual  rela- 
tionship in  the  field  of  duplicate  or  double  taxation  can  be 
discussed  and  a  satisfactory  agreement  be  reached,  instead  of 
arbitrary  and  unsound  tax  levies,  to  the  impairment  or  de- 
struction of  business;  and  to  this  end  a  committee  is  hereby 
appointed  to  confer  with  the  proper  officials. 

It  is  the  recommendation  of  the  committee  that  this  resolution  be 
referred  for  consideration  to  the  new  committee  which,  it  is  recom- 
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mended,  be  set  up,  relating  to  the  fiscal  relationships  between  the 
federal  and  state  governments. 
Another  resolution : 

Whereas,  it  is  generally  recognized  throughout  the  United 
States  that  the  equal  taxation  of  capital  and  business  employed 
in  interstate  commerce  in  the  several  states,  in  competition 
with  like  property  employed  in  intrastate  commerce  in  the 
taxing  state  has  been  rendered  increasingly  difficult  by  the 
expansion  of  corporate  interest  enterprise,  and  the  separation 
for  the  purpose  of  taxation  of  interstate  capital  and  business 
from  the  intrastate  capital  and  business  similarly  employed  is 
almost  impossible;  and 

.   Whereas,  the  question  is  continually  in  litigation  in  all  of 
the  states;  now,  therefore. 

Be  it  Resolved  by  the  conference  of  the  National  Tax 
Association  that  the  Congress  of  the  United  States  be  re- 
quested to  pass  an  act  permitting  each  state  to  levy  the  same 
rate  of  license,  excise  or  other  special  forms  of  taxes  or  fees 
upon  capital  and/or  business  employed  in  interstate  commerce 
within  such  state  as  under  the  constitution  and  laws  of  such 
state  is  levied  upon  capital  and  business  similarly  employed  in 
intrastate  business,  provided  that  such  act  should  limit  the 
power  of  each  state  to  tax  the  capital  and  business  employed 
.  in  interstate  commerce  therein  by  proper  formula  in  order 
that  more  than  one  state  may  not  tax  the  same  capital  and 
business,  and  that  each  state  be  limited  to  the  levy  of  only 
such  taxes  or  fees  as  are  applied  in  such  state  to  like  capital 
of  business  engaged  in  intrastate  commerce. 

Be  it  further  Resolved  that  the  power  be  limited  to  capital 
or  business  employed  in  such  state  in  such  manner  that  it 
shall  have  acquired  a  taxable  situs  within  the  territorial  juris- 
diction of  such  state,  and  such  other  limitations  be  imposed 
that  will  guarantee  a  fair  allocation  and  which  will  prevent 
double  taxation  by  more  than  one  state  taxing  the  same  inter- 
state capital  or  business. 

Be  it  further  Resolved  that  a  committee  be  appointed  for 
the  purpose  of  drafting  and  presenting  to  the  Congress  an  act 
carrying  out  the  principle  of  this  resolution,  for  consideration 
at  the  next  ensuing  session  of  Congress. 

It  is  the  recommendation  of  the  committee  that  this  resolution  be 
referred  for  further  consideration  to  the  new  committee  to  be 
established  on  fiscal  relationships  between  the  state  and  federal 
governments. 

Resolved  that  the  Twenty-sixth  Annual  Conference  on 
Taxation  under  the  auspices  of  the  National  Tax  Association 
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record  in  emphatic  terms  its  recognition  and  appreciation  of 
the  generous  hospitality  and  manifold  courtesies  extended  to 
its  members  and  their  ladies  by  the  official  and  civic  life  of 
the  state  of  Arizona  and  the  city  of  Phoenix  and  its  environs, 
and  that  the  conference  further  give  formal  expression  of  the 
profound  thanks  of  all  concerned  for  the  bountiful  provisions 
made  for  their  comfort  and  entertainment  by  the  officials  and 
committees  in  charge  of  the  local  arrangements,  whose  efforts 
have  contributed  in  so  high  a  degree  to  the  pleasure  and 
profit  of  those  in  attendance. 

The  committee  recommends  the  adoption  of  that  resolution. 

That  concludes  the  report  of  the  resolutions  committee. 

Chairman  Edmonds:  Notice  is  hereby  given  formally  that  in- 
stead of  considering  this  report  at  the  tenth  session  on  Friday 
morning,  it  will  be  considered  at  the  session  on  Thursday  evening. 
I  don't  know  whether  the  committee  desires  any  suggestions  in  the 
meantime. 

I  would  like  to  make  a  suggestion  that  in  that  last  resolution  of 
thanks  you  include  also  the  newspapers  of  Phoenix  for  the  admir- 
able report  that  they  have  given  of  the  conference.  I  have  read 
those  reports  with  a  good  deal  of  care,  and  I  know  it  is  hard  for 
us  to  get  accurate  reports  of  technical  meetings  such  as  we  are 
having  here,  but  I  have  never  known,  even  in  the  journals  of  the 
metropolitan  areas,  of  more  accurate  reports  than  have  been  given 
by  the  Phoenix  newspapers. 

That  report,  then,  will  lie  over  for  further  consideration. 

We  turn  now  to  the  regular  program  of  the  eighth  session  with, 
however,  a  reversal  that  has  been  made  for  the  purposes  of  mutual 
convenience. 

We  will  have  this  morning  the  report  of  the  committee  on  de- 
linquent taxes,  and  toniglit  the  report  of  the  committee  on  model 
plan  of  state  and  local  taxation.  That  has  been  arranged  between 
Dr.  Bullock  and  Dr.  Fairchild,  and  I '  understand  meets  with  the 
approval  of  those  who  are  to  discuss  the  respective  papers. 

First,  then,  we  have  the  report  of  the  committee  of  the  National 
Tax  Association  on  delinquent  taxes,  which  will  be  presented  by 
Dr.  Fred  R.  Fairchild  of  Yale  University,  a  former  president  of 
the  Association. 

I  have  great  pleasure  in  calling  upon  Dr.  Fairchild. 

Fred  R.  Fairchild  (Connecticut)  :  ^Ir.  President,  Ladies  and 
Gentlemen  of  the  Conference: 

A  year  ago  the  committee  on  delinquent  taxes  made  a  report 
which  was  not  read  in  full  in  view  of  its  rather  unusual  length. 
That   report  was  distinctly   a   preliminary  effort,   which   the   com- 
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niittee  regarded  only  as  such,  and  which  the  committee  expected  to 
elaborate  and  revise  and  perfect,  in  order  to  bring  before  you  at 
this  conference  a  more  nearly  perfect  and  more  nearly  final  report. 
That  plan  has  gone  by  the  boards  chiefly  because  of  the  late  pub- 
lication of  the  proceedings  of  last  year's  conference.  What  we 
had  expected  was  that  we  would  have  this  report  printed  in  a 
fairly  large  edition  and  circulated  about  the  country  among  per- 
sons interested,  from  whom  we  could  invite  criticism  and  sugges- 
tions. Thus  we  expected  to  be  able  to  come  before  you  at  this 
session  with  something  representing  the  consensus  of  judgment 
and  opinion  of  the  people  of  the  country  on  this  very  important 
problem.  Especially  we  wanted  such  criticism  of  what  we  perhaps 
rather  presumptuously  called  a  "  model  plan  of  tax  collection," 
which  was  contained  in  last  year's  preliminary  report. 

Now,  as  a  matter  of  fact,  the  proceedings  were  published  so  late 
that  it  was  impossible  for  us  to  make  any  distribution  of  it  until 
late  in  the  summer,  with  the  result  that  you  have  not  had  much 
of  a  chance  to  study  this  report  at  leisure;  and  we  have,  as  a 
matter  of  fact,  received  very  few  suggestions. 

Therefore,  I  come  before  you  this  morning  with  still  a  prelimi- 
nary report  and  with  no  formal  second  report  from  the  committee. 

What  I  hope  we  can  accomplish  this  morning  is  a  general  dis- 
cussion, with  the  result  that  the  committee  will  receive  informal 
discussion,  and  I  hope  in  very  considerable  later  discussion  and 
correspondence,  those  suggestions  which  it  had  hoped  it  might 
receive  during  the  last  year.  Therefore,  the  most  important  part 
of  the  session  this  morning  should  be  the  discussion  which  follows 
my  presentation.  I  regard  my  part  here  as  rather  unimportant. 
I  propose  simply  to  reintroduce  the  report  of  this  committee,  which 
was  read  last  year  only  in  part,  assuming  now  that  those  of  you 
who  are  specially  interested  have  had  opportunity  to  read  it  in  full 
at  your  leisure. 

In  addition  I  have  certain  suggestions  which  I  should  like  to 
offer  as  supplementary  to  this  report;  and  I  would  say  that  these 
are  offered,  Mr.  President,  on  my  own  authority  and  not  as  repre- 
senting action  taken  by  the  committee. 

The  present  report  deals  with  the  regular  normal  procedure  of 
tax  collection  without  much  reference  to  what  special  provisions 
may  have  to  be  made  to  meet  the  critical  situation  in  which  tax- 
payers are  finding  themselves  today  on  account  of  a  severe  and 
prolonged  period  of  economic  depression,  following  a  preliminary 
period  of  buoyancy  and  expansion  in  business  and  values. 

There  is  a  condition  which  is,  we  hope,  temporary,  or  which 
may  nevertheless  place  upon  our  taxing  officials  and  our  legislators 
responsibility,  perhaps,  for  some  special  leniency  at  this  time. 

Again,  the  committee  did  not  in   its  last  report  give  due  con- 
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sideration,  1  believe,  to  the  importance  of  certain  measures  to  meet 
the  class  of  taxpayers  who  might  be  presumed  eventually  to  be  able 
to  pay  their  taxes  in  full,  but  who,  through  peculiar  circumstances 
affecting  the  individual,  could -not  pay  promptly  according  to  law. 
In  other  words,  we  have  two  sorts  of  peculiar  situations,  one  which 
affects  an  individual  on  account  of  his  own  personal  situation,  and 
that  which  may  afifect  the  whole  community  on  account  of  some 
economic  depression. 

The  committee  was  not  unaware  of  the  importance  of  that  part 
of  the  problem  and  did  give  recognition  to  those  matters  in  its 
report,  but  did  not  go  very  far  in  their  consideration. 

Now  it  is  very  fortunate  for  us  that  Professor  Simpson  of  Chi- 
cago has  recently  given  attention  to  this  particular  part  of  our 
problem ;  I  don't  know  what  other  publications  or  addresses  Pro- 
fessor Simpson  may  have  made,  but  I  have  taken  great  profit  from 
an  article  of  his  in  the  Illinois  Law  Review  of  June,  1933,  in  which 
he  has  discussed  this  problem  with  very  great  insight  and  keen- 
ness. In  particular  he  has  gone  a  long  way  to  supply  a  certain 
missing  link  in  the  chain  of  the  plan  proposed  by  this  committee 
a  year  ago.  Fortunately  Mr.  Simpson  is  with  us  this  morning  and 
will  take  part  in  the  discussion,  so  that  I  need  not  undertake  myself 
to  explain  what  he  can  put  before  you  so  much  better.  I  will 
simply  remind  you  that  he  had  proposed  that  during  a  time  of 
personal  embarrassment  a  taxpayer  should  be  permitted  to  make 
some  arrangement  with  the  collecting  officials  or  the  taxing  officials 
whereby  his  tax  payments  could  be  postponed.  This  would  be 
conditioned  upon  his  paying  full  interest  on  any  delayed  payment 
and  also  making  a  certain  payment  on  the  principal  amount  due. 

You  see,  the  point  is  that  instead  of  leaving  the  taxpayer  as  he 
now  stands,  either  to  make  full  legal  payment,  according  to  the 
strict  letter  of  the  law,  or  else  going  to  the  other  extreme  and 
finding  himself  completely  in  default  for  the  whole  amount,  with 
penal  interest  and  penalties  and  charges  piling  up  upon  him,  it  is 
proposed  that  we  act  in  a  common-sense,  business-like  way  and 
permit  a  reasonable  postponement,  involving  some  payment  of  in- 
terest and  principal.  We  would  differentiate  between  those  who 
are  simply  down  and  out  and  presumably  never  can  pay  and  those 
who  are  temporarily  embarrassed,  employing  reasonable  leniency, 
not  in  the  way  of  favor  at  all,  but  simply  business-like  treatment 
on  the  part  of  the  state,  such  as  a  debtor  would  ordinarily  receive 
in  private  business  where  it  was  believed  that  eventually  he  would 
be  able  to  make  good  his  payments.  I  only  want  to  register  my 
hearty  approval  of  this  suggestion  and  express  my  hope  that  in  the 
final  report,  assuming  that  this  committee  may  be  desired  by  the 
Association  to  complete  its  report,  this  suggestion  of  Mr.  Simpson 
may  be  worked  into  our  plan.     If  it  is,  it  will  then  go  a  long  way 
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to  justify  the  strictness  and  even  severity  which  characterize  the 
plan  of  the  committee  for  the  collection  of  taxes  and  will  also 
justify  the  quick  foreclosure  and  sale  of  taxable  property,  which 
the  committee  believes  is  necessary  under  those  circumstances 
where  the  owner  demonstrates  his  apparent  inability  ever  to  meet 
his  tax  obligation. 

Another  point  I  should  like  especially  to  bring  to  your  attention 
this  morning  relates  to  certain  fundamental  conditions  back  of  the 
problem  of  tax  delinquency.  I  have  in  mind  two,  first,  bad  assess- 
ment, and,  second,  the  heavy,  not  to  say  excessive,  cost  of  gov- 
ernment. 

Now,  as  to  the  first,  we  are  all  perfectly  aware  in  this  body  that 
the  assessment  of  property  itself  is  far  from  perfect.  I  need  not 
elaborate  upon  that  point,  and  I  need  not  express  the  opinion  which 
I  have  frequently  expressed  before,  that  this  difficulty  is  not  chiefly 
due  to  the  lack  of  care  or  efficiency  on  the  part  of  the  assessors, 
but  rather  is  inherent  in  the  way  in  which  the  property  tax  is  set 
up  and  the  burden  of  assessment  which  the  law  imposes  upon  the 
assessing  officials.  So,  without  implying  any  undue  criticism  of 
our  tax-assessing  officials,  I  think  we  can  safely  take  it  for  granted 
that  we  all  realize  that  the  assessment  of  property  is  far  from 
perfect. 

Now,  ordinarily  an  imperfect  assessment  is  in  the  nature  of 
under-valuation,  but  it  may  frequently  happen  that  individual 
properties  are  assessed  for  more  than  their  true  value.  In  a  time 
of  shrunken  values,  such  as  the  present,  it  may  well  be  that  whole 
communities  will  find  themselves  with  an  assessment  level  above 
true  value,  and  it  is  just  those  very  communities,  where  assessment 
was  best  done  before,  that  now  find  themselves  most  seriously 
affected  by  a  level  of  assessment  above  the  true  value. 

It  is  a  fair  question  to  ask  how  any  property  could  be  driven 
into  delinquency  by  a  tax  system  in  which  assessment  was  perfect. 
I  am  inclined  to  think  that  assuming  good  assessment,  if  property 
is  driven  into  delinquency  by  the  property  tax,  it  must  be  faulty 
collection  procedure,  which  enables  the  taxpayer,  although  able  to 
pay,  to  delay  his  payments  and  let  them  pile  up  with  penalties  of 
interest  and  costs  not  fully  foreseen,  until  he  becomes  so  deeply 
involved  that  he  is  unable  to  pay,  or  else  it  must  be  the  excessive 
cost  of  government. 

To  look  at  the  thing  theoretically  for  a  moment,  if  property 
were  always  assessed  at  its  true  value,  the  effect  of  a  heavy  tax 
burden  would  be  to  depress  the  value  of  the  property.  You  are 
all  familiar  with  the  regular  economic  maxim  of  tax  capitalization 
whereby  the  value  of  property,  especially  of  permanent  property 
like  land  and  improvements,  is  itself  determined  with  reference  to 
the  taxes  which  the  owner  is  supposed  to  have  to  pay.     As  prop- 
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erty  is  bought  and  sold  the  new  possessor  comes  into  possession  of 
the  property  understanding  that  it  is  burdened  with  these  tax  obli- 
gations, and  he  pays  a  price  corresponding  to  that.  In  other 
words,  the  value  which  the  market  places  upon  an  instrument  of 
capital  or  upon  real  estate  is  the  capitalized  present  worth  of  its 
expected  future  net  income,  and  taxes  come  out  in  determining 
that  net  income. 

Now,  the  very  heavy  burden  of  taxes  of  course  falls  upon  the 
present  owner,  but  the  next  purchaser  has  his  property  with  those 
taxes  capitalized  and  therefore  at  a  lower  valuation;  and  if  the 
assessor  is  true  to  the  obligation  placed  upon  h'.m  by  law,  he  cannot 
assess  that  property  at  more  than  the  price  which  the  present 
owner  paid.  In  other  words,  the  very  taxes  which  they  are  im- 
posing themselves  effect  a  reduction  in  the  assessed  value  of  the 
property,  assuming  that  the  assessment  is  perfect.  It  is  easy 
enough  to  demonstrate  theoretically  by  simple  mathematical  ex- 
ample that  a  tax  of  five  mills,  ten  mills,  one  hundred  mills,  one 
thousand  mills,  or  anything  you  want,  cannot  force  property  into 
delinquency  after  the  tax  is  known  and  the  values  rest  upon  the 
capitalization  of  that  tax. 

The  trouble  is,  of  course,  that  the  piling  on  of  taxes  does  not 
thus  lead  to  a  careful  adjustment  of  the  assessed  values  to  corres- 
pond with  the  market  values ;  and  in  many  communities  heavy 
burden  of  taxation  has  brought  values  down  while  the  assessor  has 
been  unwilling  to  recognize  that  fall,  especially  as  the  very,  thing 
that  compels  heavy  taxes,  namely,  the  needs  of  the  community, 
impel  him  to  hold  up  the  assessable  list  of  his  town  or  county,  for 
the  sake  of  getting  as  much  revenue  as  possible. 

I  am  inclined  to  repeat  that  I  believe,  and  I  think  this  com- 
mittee will  agree  with  me,  that  the  answer  to  tax  delinquency  is  to 
be  found  first  in  improvement  in  the  collection  system,  which  we 
discussed  fully  enough  last  year;  secondly,  in  an  improvement  of 
the  assessment  system  whereby  property  will  not  be  burdened  by 
taxes  more  than  the  owner  can  bear  through  an  assessment  which 
is  greater  than  the  true  value  and  therefore  contrary  to  law;  and, 
third,  in  checking  taxes  which  are  excessive  simply  because  the 
demands  of  government  require  them. 

And  so  I  come  to  this  last  point :  The  excessive  cost  of  govern- 
ment can  destroy  property  values  and  impoverish  a  people  by 
heavy  taxation.  That  has  happened  often  enough  in  history,  going 
clear  back  to  ancient  times,  and  it  may  happen  perfectly  well  today. 
I  think  I  need  not  elaborate  this,  but  simply  remind  you  that  there 
is  a  limit  to  the  amount  of  government  which  a  given  community 
can  afford.  That  community  which  in  a  carefree  way  ignores  this 
limit  may  find  itself  demanding  functions  of  its  government  which 
the  people  cannot  afford  and  which  can  be  met  only  by  taxation 


282  NATIONAL  TAX  ASSOCIATION 

which  is  ruinous,  destroying  property  values  and  impoverishing'  the 
people.  When  you  do  that,  you  will  find  land  going  wholesale  into 
delinquency  and  getting  into  possession  of  the  government  itself, 
as  is  now  going  on  in  certain  parts  of  the  United  States. 

Finally,  I  would  like  to  introduce  this  discussion  by  a  very  brief 
summary  of  the  main  points  of  the  plan  which  the  committee 
recommends.  As  to  payment,  the  committee  believes  that  payments 
should  be  prescribed  by  certain  and  definite  provisions  stated  in 
law,  from  which  there  would  be  no  exception,  and  particularly 
which  the  law-making  bodies  would  undertake  not  to  rescind  and 
revise  in  the  future.  An>'thing  else,  we  believe,  simply  invites 
delayed  payment  and  penalizes  those  taxpayers  who  pay  promptly 
in  favor  of  those  who  more  shrewdly  delay  their  payment  in  the 
hope  that  something  may  happen  later  to  enable  them  to  escape  in 
whole  or  in  part. 

As  to  collection,  the  committee  believes  that  in  the  ordinary 
course  collection  should  be  prompt  and  certain,  and  that  if  delayed 
payments  are  permitted,  when  the  period  of  delay  is  over  the  col- 
lection should  be  again  just  as  prompt  and  certain  and  definite. 
In  case  of  default  the  committee  believes  that  the  property  should 
be  transferred  to  another  owner,  either  a  private  person  or  the 
proper  governmental  body,  whatever  it  may  be,  that  this  should  be 
done  promptly  in  order  that  the  property. may  be  gotten  into  the 
hands  of  some  one  who  can  pay  the  taxes,  or,  if  nobody  can  pay, 
that  the  transition  period  be  cut  short  and  the  property  definitely 
be  turned  into  the  hands  of  the  government. 

I  may  say,  parenthetically,  that  I  believe  this  last  alternative 
should  rarely  occur  in  an  economical  government  with  sound  assess- 
ment and  a  proper  system  of  collection.  I  do  not  believe  that  a 
proper  system  will  force  very  much  property  back  into  the  hands 
of  the  government;  and  if  that  is  being  done  right  and  left,  whole- 
sale, at  the  present  moment,  the  causes  are  what  I  have  mentioned. 

To  make  this  a  little  more  concrete  and  definite,  suppose  I  run 
through  the  details  of  the  plan  of  collection  which  we  have  in 
mind.  In  the  first  place,  the  rules  of  collection  which  the  com- 
mittee recommended  to  you  last  year,  which  I  will  repeat  very 
briefly,  are  as  follows : 

First,  collection  should  be  concentrated  in  the  county,  city  or 
corresponding  jurisdiction;  second,  the  collecting  officer  should  be 
appointed,  not  elected,  and  the  fee  system  should  be  abolished; 
third,  a  local  bank  or  some  other  local  agency  should  be  appointed 
as  local  receiver,  where  required  for  convenience  of  the  taxpayer ; 
fourth,  a  tax  bill  should  be  prepared  for  each  piece  of  real  estate, 
and  a  bill  for  the  personal  property  of  each  owner.  Where  con- 
venient, the  bills  of  each  taxpayer  should  then  be  combined  into  a 
single  bill;  fifth,  the  taxes  of  all  jurisdictions  should  be  combined 
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in  one  bill;  sixth,  the  tax  bill  should  be  sent  to  every  taxpayer; 
and,  seventh,  payment  in  installments  should  be  permitted  either 
semi-annually  or  quarterly. 

The  emphasis  here,  you  See,  is  on  certainty  and  promptness,  and 
I  want  to  say  that  in  thus  emphasizing  those  features  neither  this 
committee  nor  I  personally  have  been  impelled  by  any  hard-boiled, 
unsympathetic  attitude  towards  the  taxpayer;  in  fact,  our  feeling 
is  just  the  reverse.  As  I  think  I  told  you  last  year,  the  thing  that 
impresses  us  most  of  all  in  this  whole  problem  of  delinquency  is 
the  ruthless  and  deplorable  way  in  which  owners  are  being  de- 
prived of  their  property  through  our  tax  machinery ;  and  I  be- 
lieve, as  I  have  said  more  than  once,  that  the  fault  is  with  the  tax 
machinery  rather  than  with  the  taxpayer.  I  believe  that  a  certain, 
definite  system,  accurately  and  promptly  administered,  will  avoid 
the  slough  of  delinquency  into  which  the  taxpayer  is  invited  to 
fall  under  our  present  loose  system. 

The  steps  in  the  collection  process  are  as  follows,  and  we  put  in 
some  dates  here  just  so  as  to  make  the  thing  concrete  and  indicate 
the  interval  of  time  which  we  think  should  elapse.  First,  the  ten- 
tative tax  rate  should  be  fixed,  say,  on  May  first;  the  tax  rate 
should  then  be  definitely  fixed  and  the  levy  made  not  later  than  a 
month  thereafter,  say  June  first.  And  wherever  I  put  dates  they 
are  an  outside  limit,  with  the  idea  that  if  the  administration  can 
work  faster  the  thing  should  be  done  so  much  quicker.  The  tax 
bill  should  be  sent  out  just  as  quickly  after  June  first  as  possible, 
certainly  within  the  next  month,  before  July  first.  Taxes  should 
be  due  one  month  after  the  latest  date  at  which  the  bills  may  be  in 
the  hands  of  the  taxpayer,  say  August  first,  and  payable  quarterly 
or  semi-annually  thereafter.  If  an  installment  payment  is  per- 
mitted, postponed  payments  should  be  permitted  if  the  taxpayer 
makes  arrangement  with  the  collecting  officials  before  the  date 
when  the  first  payment  is  due.  Interest  should  be  required,  and  a 
certain  installment  payment  from  time  to  time  to  reduce  the  amount 
of  the  tax  obligation.  The  result  is,  as  you  see,  that  as  time  goes 
on  the  taxpayer  who,  on  account  of  temporary  embarrassment, 
cannot  pay  at  once,  is  not  sinking  deeper  and  deeper  into  the 
slough,  but  is  gradually  pulling  himself  up  with  the  expectation 
that  eventually  he  will  pay  in  full. 

Now,  with  respect  to  delinquency.  In  the  ordinary  case  taxes 
should  become  delinquent  immediately  after  the  due  payment.  The 
first  moment  the  tax  payment  due  has  not  been  made,  the  tax 
should  be  delinquent.  A  penalty  of  five  per  cent  should  be  added, 
and  interest  computed  perhaps  at  one  per  cent  a  month,  a  higher 
rate  than  that  which  would  be  charged  for  a  postponed  payment, 
arranged  in  advance.  On  August  first,  one  year  after  the  date 
when  the  taxes  were  due,  notice  should  be  sent  to  all  parties  in 
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interest  of  foreclosure  procedure,  and  foreclosure  sale  should  begin 
on  October  first.  After  the  property  has  been  sold — and  this  means 
the  actual  land,  not  liens  or  certificates  or  tax  titles  or  tax  deeds, 
but  the  actual  land  itself  —  there  should  be  again  notice  within 
thirty  days  to  all  persons  interested  in  this  particular  piece  of 
property,  with  right  of  the  owner  or  any  other  person  having  in- 
terest to  redeem  the  property  with  proper  payments  or  to  start  suit 
to  test  any  error  in  the  sale,  within  a  period  of  six  months.  After 
such  period,  if  no  such  response  had  come  from  any  owner  or 
interested  party,  arrangement  should  be  made  just  so  far  as  the 
law  and  the  courts  will  permit,  to  give  absolute  clear  title  to  the 
purchaser. 

There,  Mr.  President,  is  a  very  sketchy  introduction  of  this 
subject  and  a  brief  outline  of  the  plan  which  I  hope  will  lead  to 
full  discussion  by  this  meeting,  which  I  know  will  be  ably  led  by 
the  two  speakers  that  are  to  follow  me. 

Chairman  Edmonds:  This  is  a  subject  which  fits  in  well  with 
the  second  half  of  the  morning's  program.  The  discussion  of  Dr. 
Fairchild's  report  will  be  led  by  Professor  Simpson  of  Northwest- 
ern University. 

Herbert  D.  Simpson  (Northwestern  Ihiiversity)  :  Mr.  President 
and  Members  of  the  Conference: 

The  committee  on  tax  delinquency,  it  seems  to  me,  has  done  an 
extremely  valuable  piece  of  work,  in  a  field  where  it  is  very  diffi- 
cult to  get  tangible  results  of  any  kind.  I  am  particularly  im- 
pressed with  the  committee's  recognition  of  the  broader  aspects 
of  the  problem — the  different  types  of  tax  delinquency,  its  causes, 
results  and  ramifications.  This  brief  study  of  39  pages,  it  seems 
to  me,  embraces  a  more  comprehensive  statement  and  a  sounder 
analysis  of  the  whole  problem  of  tax  delinquency  than  any  that 
has  yet  been  made. 

If  I  can  be  of  any  service  to  the  committee,  it  will  perhaps  be 
in  the  way  of  offering  one  criticism  and  one  suggestion. 

Criticism 

My  one  criticism  would  be  that  the  committee  seems  to  me  to 
have  relied  too  much  on  procedural  remedies  for  tax  delinquency. 
I  realize  that  our  whole  tax-collection  procedure  is  badly  in  need 
of  revision;  and  coming  from  Chicago,  I  speak  with  considerable 
familiarity  with  most  of  the  problems  of  delinquent  taxes.  In 
Chicago,  delinquent  taxes  have  sometimes  been  pretty  nearly  the 
only  kind  of  taxes  we  have — we  run  our  governments  on  delin- 
quent taxes  and  doles  from  the  federal  government. 

But  the  difficulty  in  mere  procedural  remedies  lies  not  in  the 
impossibility  of  drawing  statutes  wath  sufficient  teeth  in  them  or  in 
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setting  up  machinery  for  the  administration.  The  chief  difficulty 
in  procedural  remed'es  lies  with  something  over  which  we  have 
little  control,  namely,  the  courts.  I  refer,  of  course,  to  the  tra- 
ditional position  which  the  courts  in  most  of  the  states  have  taken — 
and  are  taking  with  increasing  emphasis  in  recent  years — that  of 
affording  the  property  holder  every  conceivable  judicial  protection 
in  actions  for  the  enforcement  of  tax  liens  against  his  property. 
The  courts  have  not  all  gone  as  far  as  our  Illinois  court,  which 
said,  in  Altcs  v.  Hcncklcr  (36  III.  265),  a  tax  title  "is  a  purely 
technical  as  contradistinguished  from  a  meritorious  title  " ;  and  in 
Miller  V.  Cook  (135  111.  190,  207),  "a  tax  title  is  hostile  to  every 
other  interest  in  the  land,  and  there  are  no  equities  .  .  .  between 
the  holder  of  such  title  and  the  owner";  but  the  courts  have 
quite  generally  taken  the  position  of  resolving  all  questions,  doubts, 
and  technicalities  in  favor  of  the  property  owner,  as  against  the 
purchaser  of  his  tax  liability.  Any  lawyer  knows  how  numerous 
these  technicalities  are ;  they  are  enumerated  in  the  committee's 
report;  they  are  so  numerous  that  it  has  become  practically  im- 
possible to  give  a  valid  title  to  the  purchaser  of  a  tax  deed. 

The  reason  for  this  position  is  not  difficult  to  understand;  the 
courts  take  the  view  that  tax  collection  is  an  arbitrary  process  at 
best;  and  that  enforcement  of  a  tax  liability  through  dispossession 
of  a  bona  fide  owner  of  property  is  a  still  more  summary  proce- 
dure. And  while  the  courts  do  not  refuse  to  sustain  the  procedure, 
they  do  insist  that  in  such  summary  processes  the  bona  fide  prop- 
erty owner  is  entitled  to  all  the  protection  of  judicial  construction 
at  every  point. 

The  result,  as  I  have  said,  is  the  practical  impossibility  of  giving 
clear  tax  title ;  and  even  where  this  may  be  possible,  the  costs, 
delays,  and  hazards  are  so  great  that  bona  fide  investors,  seeking 
to  secure  property  for  purposes  of  actual  operation  and  use,  will 
rarely  take  the  risk  of  investing  substantial  funds  in  tax-delinquent 
property.  And  the  consequence  of  this  in  turn  has  been  the  growth 
of  a  semi-professional  and  none  too  scrupulous  class  ot  "  tax 
buyers,"  who  have  no  intention  of  investing  in  property  but  who 
expect  to  collect  a  speedy  profit  from  the  interest  and  penalties 
imposed  on  the  owner  as  the  price  of  redeeming  his  property  from 
their  temporary  lien.  And  this  only  further  confirms  the  courts 
in  the  position  they  have  taken. 

The  whole  result  is  the  virtual  breakdown  of  this  distorted  pro- 
cess for  the  collection  of  delinquent  taxes;  and  I  do  not  see  how 
merely  "  putting  teeth  "  into  the  collection  statutes  is  ever  going 
to  accomplish  much  until  we  have  changed  the  attitudes  of  the 
courts  toward  the  entire  procedure.  I  have  no  doubt  that  the 
committee  has  considered  all  these  things  and  may  possibly  have 
confined  its  tentative   recommendations  to  procedural   remedy,   as 
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the  only  one  available.  But  if  we  cannot  devise  some  more  funda- 
mental remedy  for  this  condition,  I  suspect  that  delinquent  taxes 
will  be  a  convenient  topic  of  conversation  for  a  long  time  to  come. 

Suggestion 

My  suggestion  would  be,  after  all,  only  to  put  greater  emphasis 
on  a  line  of  remedy  to  which  the  committee  itself  has  referred. 
On  page  34  of  their  report,  the  committee  suggests,  "  The  gov- 
ernment should  probably  permit  some  extension  in  the  payment  of 
the  tax  on  real  estate."  I  should  like  to  urge  the  committee  to 
put  greater  emphasis  on  the  possibility  of  this  type  of  remedy, 
remedy  in  the  form  of  tax  payment — before  delinquency,  as  well 
as  in  the  form  of  procedure  after  delinquency. 

Our  property  taxes  in  recent  years  have  absorbed  from  2%  to 
5%  of  the  total  capital  value  of  property.  So  far  as  I  know,  no 
other  civilized  nation  imposes  such  a  capital  charge  and  of  such 
an  amount  except,  in  times  of  war  or  emergency,  and  then  only  as 
a  temporary  expedient.  It  amounts  to  a  fixed  charge  of  2%  to  5% 
in  addition  to  all  the  other  fixed  charges  which  precipitate  trouble 
in  times  of  financial  crises  or  business  depression. 

I  know  no  reason,  even  if  we  must  continue  this  type  of  prop- 
erty taxation,  why  we  should  always  continue  the  rigid  form  of 
payment  established  in  the  past.  I  should  like  to  see  the  committee 
recommend  or,  if  it  does  not  feel  like  recommending  at  this  stage, 
at  least  put  forward  for  consideration  a  bold  departure  from  our 
whole  conception  of  property-tax  payments  as  a  rigid  annual  pay- 
ment to  a  form  of  payment  in  which  the  taxpayer  should  regularly 
and  normally  have  the  option  of  spreading  payment  over  a  three 
to  five-year  period. 

The  details  of  initial  payment,  interest  charges,  type  of  municipal 
short-term  financing  to  take  the  place  of  lump-sum  tax  receipts, 
and  so  forth,  I  shall  not  attempt  to  go  into  here.  But  I  will  sum- 
marize the  reasons  for  advocating  such  a  change  in  method  of 
payment.     These  are  four-fold. 

In  the  first  place,  it  will  afford  some  degree  of  fairness  and 
considerateness  toward  the  taxpayer  for  the  reasons  I  have  inti- 
mated and  reasons  that  are  too  well  known  to  need  discussion 
before  this  body. 

In  the  second  place,  it  will  remove  or  lessen  the  effects  of  one 
factor  which  in  the  past  has  forced  a  vast  amount  of  real  estate 
upon  the  market,  accentuating  the  forces  of  deflation  and  aggra- 
vating business  depression  in  every  period  of  financial  and  business 
disturbance,  such  as  the  one  through  which  we  have  been  passing 
during  recent  years. 

In  the  third  place,  it  will  afford  greater  stability  to  municipal 
financing  and  municipal  credit.     At  present  every  large  city  in  the 
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United  States  and  most  other  local  governments  are  carrying  on 
their  books  a  large  item  of  '"  delinquent  taxes."  This  item  is  car- 
ried at  its  book  value;  what  its  real  value  is,  is  very  doubtful,  and 
that  doubt  has  worked  havoc  with  municipal  credit  in  the  United 
States.  The  plan  I  am  proposing  is  after  all  only  a  process  of 
"  conversion  " — converting  assets  from  a  less  desirable  to  a  more 
desirable  form.  What  we  are  trying  to  do  is  merely  to  convert 
this  item  of  "  delinquent  taxes  "  into  an  item  of  "  deferred  pay- 
ments"; and  it  would  seem  to  me  that  $50,000,000  of  taxes  subject 
to  deferred  payment  in  an  orderly  way  will  be  a  much  sounder 
credit  asset  than  $50,000,000  of  delinquent  taxes. 

In  the  fourth  place,  I  believe  that  it  will  be  only  through  some 
such  device  that  we  will  be  able  to  change  the  attitude  of  the 
courts  and  thereby  make  it  possible  to  enforce  the  type  of  approved 
tax-collection  procedure  recommended  by  the  committee. 

In  other  words,  I  am  urging  on  the  committee  earnest  considera- 
tion of  the  question  whether  easing  the  rigidity  and  severity  in  the 
method  of  payment  of  property  taxes  may  not  be  the  most  effective 
method  for  changing  the  whole  attitude  of  the  courts  toward  de- 
linquent taxes;  so  that  we  can  then  put  into  the  delinquent-tax 
collection  process  the  definiteness,  quickness,  and  finality  which 
we  all  recognize  it  should  have. 

Chairman  Edmonds  :  The  discussion  will  be  continued  by  Wil- 
liam H.  Hackett,  Tax  Commissioner  of  Connecticut. 

William  H.  Hackett:  Mr.  President  and  Members  of  the 
Conference :  I  am  going  to  discuss  this  question  of  tax  delinquency 
from  a  very  unpopular  standpoint,  that  is,  from  the  standpoint  of 
the  local  tax  collector  in  the  various  communities. 

At  one  time  I  was  a  tax  collector  of  the  largest  city  in  the  state 
of  Connecticut,  for  a  period  of  twelve  years.  I  recently  have  been 
appointed  tax  commissioner  of  the  state  of  Connecticut,  and  I  have 
learned  in  the  few  months  in  which  I  have  had  that  office  some- 
thing of  the  conditions  existing  in  various  towns  and  munici- 
palities of  the  small  state  of  Connecticut,  so  what  I  have  to  say 
will  be  based  entirely  upon  my  information  and  knowledge  of 
conditions  existing  back  in  New  England. 

In  my  opinion,  one  way  of  reducing  delinquency  in  the  payment 
of  taxes  is  to  bridge  the  gap  between  the  assessment  of  property 
and  the  payment  of  taxes  on  property.  Back  in  Connecticut  we 
have  th^s  situation:  In  the  month  of  October  at  a  town  meeting 
the  voters  in  the  town  decide  upon  the  budget  for  the  following 
year.  In  December  the  assessors  make  a  report  upon  the  valua- 
tion of  the  property  existing  in  that  town.  In  March  or  April 
they  fix  the  tax  rate  for  the  following  year.  For  that  current 
year  the  taxes  are  due  aiid  payable  then  in  the  month  of  May 
or  June. 
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Now,  it  seems  to  me  that  if  the  gap  between  the  time  of  assess- 
ment of  property  and  the  fixing  of  the  rate  were  narrowed,  it 
would  make  it  much  easier  to  collect  taxes. 

The  second  point  is,  back  in  Connecticut  taxpayers  are  obliged 
each  year  to  appear  before  the  board  of  assessors  and  swear  to 
their  list,  both  of  real  estate  and  of  personal  property.  Now,  it 
seems  to  me  that  if  an  arrangement  could  be  made,  as  it  is  in 
existence  in  certain  large  towns  in  Connecticut,  whereby  owners 
of  real  estate  that  has  not  changed  hands  during  the  past  year  were 
relieved  of  the  necessity  of  appearing  before  the  board  of  assessors, 
considerable  time  would  be  saved,  and  this  would  be  one  method 
of  bridging  the  gap  between  the  date  of  assessment  and  the  date 
of  payment  of  taxes. 

Another  help  in  the  collection  of  taxes,  to  my  mind,  would  be 
the  separation  in  the  rate  book  or  in  the  roll  of  real  estate  and  of 
personal  property.  There  is  a  distinction  in  character  between 
real  property  and  personal  property,  and  it  seems  to  me  that  that 
distinction  ought  to  be  carried  out  by  having  separate  tax  or  rate 
books,  one  for  real  property  and  one  for  personal  property. 

On  the  question  of  the  payment  of  taxes,  it  seems  to  me  that 
there  ought  to  be  a  distinction  there  also  between  the  payment  of 
taxes  on  real  estate  and  the  payment  of  taxes  on  personal  property. 
We  have  in  Connecticut,  almost  generally  throughout  the  state,  the 
installment  plan  of  paying  taxes.  Now,  it  seems  to  me  that  that 
is  proper  with  regard  to  the  payment  of  taxes  on  real  estate  but  I 
don't  think  it  applies  to  taxes  upon  personal  property.  As  collector 
of  taxes  in  the  city  of  New  Haven  I  had  this  situation  arising : 
On  the  first  of  June,  New  Haven  being  the  site  of  Yale  University, 
probably  there  were  assessed  nine  young  Yale  men  who  had  auto- 
mobiles ;  they  were  in  college  on  the  first  of  June,  and  they  were 
liable  for  taxes.  They  were  graduated  the  latter  part  of  June,  left 
New  Haven  and  scattered  all  over  the  United  States.  Bills  were 
rendered  for  those  automobiles  the  following  January.  Try  to 
collect !  So,  it  seems  to  me  that  if  the  taxpayers  of  real  estate 
had  the  privilege  of  paying  their  taxes  in  four  installments,  the 
property  being  there  and  liens  can  be  placed  upon  it  and  the  city's 
interest  in  the  property  protected,  that  would  be  satisfactory; 
whereas,  on  personal  property  it  seems  to  me  that  the  full  amount 
ought  to  be  due  and  payable  on  the  date  of  the  first  installment  for 
real  property.  Then  you  would  have  a  much  better  chance,  in  my 
opinion,  of  collecting  the  taxes  on  personal  property. 

The  second  point  in  connection  with  tax  delinquency,  in  my 
mind,  which  can  be  improved,  is  looking  upon  the  tax  collector  as 
a  real  human  being,  a  man  who  has  to  live,  has  supplies  to  buy, 
etc.,  and  it  seems  to  me  there  ought  to  be  a  longer  term  for  the 
tax  collector  in  the  local  communities.     Back  in  Connecticut  thev 
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elect  their  tax  collectors  every  year.  If  a  man  goes  in  for  one  year 
and  must  be  elected  the  next  year,  he  is  not  going  to  be  very  active 
and  energetic  in  collecting  taxes  if  he  M^ants  to  be  reelected  the 
following  year,  so  I  think  a  longer  term  should  be  provided,  and 
I  think  that  should  be  four  years,  as  we  have  in  Connecticut  in  a 
few  towns,  or  during  good  behavior.  The  collector  will  feel  he  is 
going  to  be  more  secure  in  his  position.  The  compensation  of  the 
collector  ought  to  be  greater  also,  than  it  is.  Believe  it  or  not,  in 
some  of  the  towns  of  Connecticut  the  assessors  get  the  great  salary 
of  fifty  dollars  a  year,  and  the  collectors  get  fees  amounting  to 
three  hundred  dollars  a  year  in  some  of  the  towns  of  the  state  of 
Connecticut.  If  you  are  going  to  put  a  small  price  upon  the  value 
of  services  of  men,  I  think  you  are  going  to  get  poor  work,  and 
it  seems  to  me  one  way  of  improving  the  efficiency  of  the  collectors 
is  to  pay  them  adequate  salaries. 

Another  thing,  if  these  collectors  were  secure  in  their  office  and 
received  adequate  salary,  it  seems  to  me  that  they  would  address 
themselves  to  a  study  of  and  a  knowledge  of  the  tax  laws  of  the 
state.  Taxation,  of  course,  is  a  state  function  and  not  the  func- 
tion of  the  local  government.  All  the  laws  relating  to  taxation 
were  passed  by  the  general  assembly.  Now,  if  these  collectors  were 
secure  in  their  position  and  received  an  adequate  salary,  they  would 
become  acquainted  with  the  laws  of  the  statute  book  and  find  out 
what  their  duties  are  and  what  their  powers  are,  and  in  that  way 
I  think  it  would  improve  their  efficiency. 

Finally  the  last  factor  to  my  mind  in  reducing  delinquency  is 
the  attitude  of  the  taxpayer  in  the  various  local  communities. 
During  flush  times  taxpayers  pay  their  taxes.  Probably  they 
grumble  over  it,  but  still  they  pay  them.  They  don't  give  it  any 
serious  thought.  They  felt  it  was  a  necessary  evil  and  they  paid. 
But  now,  when  hard  times  arrive  they  are  beginning  to  inquire 
into  the  question  of  taxes,  finding  out  why  it  is  they  must  pay 
such  large  taxes. 

If  the  members  of  a  community  in  the  present  state  of  depres- 
sion would  take  an  active  interest  in  the  affairs  of  the  community, 
realizing  that  if  they  wanted  various  civic  activities  they  would 
have  to  pay  for  them  eventually,  I  think  they  would  be  careful  in 
making  large  appropriations  because  they  would  know  that  they 
would  have  to  pay  the  bill,  and  they  might  also  feel  and  under- 
stand the  position  of  the  tax  collector  who  has  the  job  of  going 
out  and  collecting  taxes. 

I  think  with  these  three  factors,  that  the  assessments  be  laid 
properly  and  fairly  with  a  distinction  between  the  payment  of  real 
property  and  personal  property  taxes;  with  the  collectors  sure  of 
their  jobs  for  at  least  two  or  three  years  and  getting  adequate 
compensation,  and  with  an  attitude  of  svmpathy  and  understanding 
19 
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of  the  duties  and  troubles  of  the  tax  collector  by  the  people,  it 
seems  to  me  that  the  question  of  delinquency  would  be  reduced  to 
a  minimum.     I  thank  you. 

Chairman  Edmonds:  The  subject  is  now  before  us  for  general 
discussion. 

Henry  F.  Long  (Massachusetts)  :  Mr.  President,  I  was  on  the 
verge  of  asking  you  if  this  was  a  private  row  or  a  public  one. 

Chairman  Edmonds  :  All  our  rows  are  public. 

Henry  F.  Long:  I  just  wanted  to  make  an  observation.  The 
reason  I  am  here  really  is  because  of  my  good  friend  Hackett's 
difficulty  in  Connecticut,  where  they  only  have  Yale  students  to 
deal  with  who,  from  tradition  are  very  honest  and  law-abiding. 

In  Massachusetts  we  have  also  colleges,  but  our  forefathers, 
more  or  less  growing  up  under  the  benign  influence  of  Harvard 
and  some  of  our  other  institutions  of  learning,  took  an  anchor  and 
put  it  to  the  windward,  by  putting  into  our  tax  law  a  great  many 
years  ago  something  which  I  recommend  to  Commissioner  Hackett. 
A  provision  that  provides  that  if  the  assessors  of  a  community 
know  that  a  person  is  about  to  leave  the  community,  or  that  his 
credit  is  not  as  good  as  it  might  be,  that  they  disregard  the  fact 
of  determining  what  his  tax  would  be  by  way  of  rate,  or  issuing  a 
warrant  to  the  collector,  but  gives  special  authority  to  the  collector 
to  proceed  at  once  to  collect  what  they  think  is  a  just  proportion 
that  that  person  should  contribute  to  the  public.  The  result  is  that 
we  do  not  lose  any  of  the  girl  or  the  men  students  in  Massachu- 
setts who  owe  any  personal  property  taxes  on  anything  in  the 
form  of  an  automobile,  or  other  things.  But  then,  the  students 
that  we  have  in  Massachusetts,  whether  they  come  from  Arizona 
or  elsewhere,  are  so  very,  very  honest  that  even  a  bill  sent  to  them 
in  a  distant  state  like  this,  always  meets  with  prompt  payment. 

The  real  suggestion  that  I  wanted  to  make,  and  the  thing  that 
troubles  me  the  most,  is  this  difficulty :  Delinquent  taxes  really  do 
not  mean  what  they  appear  to  mean  on  the  surface.  It  is  true,  of 
course,  that  you  may  assess  property  disproportionately  to  its  fair 
contribution  toward  the  cost  of  government.  It  is  equally  true 
that  you  may  have  very  inefficient  people  who  are  acting  as  col- 
lectors, who  do  not  proceed  vigorously  enough  to  collect  the  tax, 
with  the  facilities  which  the  laws  of  most  every  state  in  the  union 
provide  them  with;  that  is,  that  there  is  reluctance  to  proceed, 
and  of  course  the  New  England  theory,  which  Commissioner 
Hackett  did  not  call  your  attention  to,  is  that  if  you  impoverish  a 
public  official  by  paying  him  very  little  he  becomes  much  more 
efficient  because  he  doesn't  have  to  worry  about  what  to  do  with 
the  money  that  he  receives,  by  way  of  investment  or  anything  of 
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that  nature.  The  real  difficulty,  as  I  see  it,  is  this;  government, 
of  course,  cannot  go  forward  without  money,  and  government  has 
only  two  ways  of  getting  money.  It  only  has  one  permanent  way, 
and  that  is  of  receiving  it  from  the  taxpayer,  and  a  temporary 
way  of  borrowing  in  anticipation  of  the  prompt  payment  of  that 
particular  money  which  the  individual  owes. 

I  am  wondering  if  these  two  things  ought  not  to  be  given  some 
consideration.  The  first — and  this  may  seem  awfully  harsh — should 
it  not  be  the  policy  of  a  community  to  see  that  every  single  person 
that  is  able  to  pay  his  taxes  does  currently  pay  them,  and  isn't  it 
also  due  to  the  community  to  see  to  it,  as  soon  as  it  is  possible  to 
find  it  out,  that  there  be  a  determination  of  whether  or  not  the 
taxpayer  is  really  in  financial  position  to  carry  the  property  upon 
which  he  has  been  subjected  to  tax? 

The  danger  that  I  see  in  prolonging  the  payment  of  taxes,  harsh 
as  it  may  appear,  is  that  you  set  up  a  substantial  amount  of  accounts 
receivable,  which  may  be  all  right  in  a  commercial  enterprise, 
because  the  assumption  is  that  sales  are  made  at  a  profit  and  that 
a  certain  amount  of  sales  are  perhaps  established  as  being  per- 
manently uncollectable,  and  that  it  is  to  the  interests  of  that  busi- 
ness to  take  that  credit  risk,  but  I  do  not  believe  I  can  subscribe 
to  the  thought  that  government  itself  should  undertake  to  establish 
a  credit  risk.  I  cannot  believe  that  the  bankers  or  the  lenders  of 
money  would  be  keen  about  lending  on  uncollected  tax  accounts, 
any  more  freely  than  they  are  likely  to  lend  on  the  accounts  re- 
ceivable of  a  business  enterprise. 

Now,  isn't  it  true  that  we  must,  in  our  governmental  way,  and 
this  is  again  harsh,  get  the  property  which  is  subject  to  tax  paying 
into  the  hands  of  people  capable  of  contributing  to  the  cost  of 
government.  Twelve  months  pass,  and  as  each  twelve  months  rolls 
along  the  government  cost  continues  to  mount,  and  those  govern- 
mental costs  still  continue  to  mount  if  there  is  delinquency  in  taxes 
by  increasing  the  amount  of  money  which  the  person  is  obligated 
to  pay  to  government,  perhaps  to  the  point  where  he  never  can  get 
out  from  under. 

My  own  thought  in  the  matter  is  that  government  ought  to 
know  at  the  end  of  the  twelve  months'  period  that  this  person  is 
no  longer  capable  of  contributing  to  the  cost  of  government,  and 
that  it  should  immediately  undertake  to  reduce  his  charge  to  gov- 
ernment rather  than  to  make  it  possible  for  him  to  continue  to  pile 
up  a  charge,  even  though  he  is  willing  to  make  payments  from 
time  to  time  to  a  point  where  eventually  he  discovers  that  he  can- 
not possibly  liquidate  the  burden. 

I  am  also  afraid  if  we  carried  forward  that  policy,  we  would 
find  our  real  estate  developers,  those  who  have  cut  up  waste  lands, 
into  small  lots,  for  the  sale  of  farms,  the  sale  of  business  blocks, 
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the  construction  of  new  enterprises  like  hotels,  and  things  of  thai, 
nature,  would  get  an  encouragement  which  government  is  in  no 
position  to  give,  because  in  substance  you  are  saying  to  the  people 
who  have  tax-paying  ability  that  they  must  not  only,  in  addition 
to  contributing  to  the  cost  of  government  in  proportion  to  their 
ability,  as  expressed  by  the  property  they  hold,  continue  to  support 
government,  but  in  addition  that  they  must  allow  government  to 
experiment  by  permitting  the  person,  who  hasn't  the  tax-paying 
ability  that  they  have,  to  linger  along  in  the  payment  of  his  taxes 
to  the  point  where  he  might  get  on  his  feet  again. 

That,  I  think,  must  be  based  on  a  theory  which  I  have  not  got, 
namely,  that  the  individual  is  more  interested  in  eventually  liquidat- 
ing his  charge  to  government,  and  will  bend  every  energy  to  pay 
his  delinquent  taxes,  rather  than  the  thought  that  I  have,  which 
is  that  every  individual  prefers  to  spend  the  dollar  in  his  pocket 
for  something  which  he  thinks  will  be  of  personal  benefit  to  him, 
either  by  way  of  adornment  or  necessity,  or  by  way  of  investments 
he  wants  to  make,  which  eventually  will  bring  him  into  a  position 
where  he  perhaps  will  be  more  affluent  than  he  is  at  this  time. 

I  believe  3'ou  will  open  the  door,  by  delaying  the  paying  of  taxes, 
to  the  entrance  of  those  who  would  be  perfectly  willing  to  use  to 
the  greatest  extent  the  credit  which  government  allows  them,  in 
order  to  build  up  their  own  personal  fortunes.  I  am  one  of  those 
who  believe  that  taxes  ought  to  be  just  as  sharp  and  heavy  as  a 
battleaxe,  and  that  they  ought  to  be  applied  in  every  twelve 
months'  period. 

Chairman  Edmonds:  Professor  Newton  of  Michigan  A.gricul- 
tural  College. 

R.  Wayne  Newton  (Michigan)  :  I  will  have  to  make  a  slight 
correction  as  to  my  classification,  as  it  has  been  some  time  since  I 
have  been  connected  with  an  educational  institution  directly.  T 
want  to  give  my  credentials  before  I  speak  on  this  subject,  be- 
cause I  think  it  is  an  important  one  and  one  that  means  a  great 
deal  in  the  state  of  Michigan,  where  we  have  the  city  of  Detroit, 
which  has  had  experiences  that  are  beginning  to  parallel  those  of 
Chicago. 

For  some  time  I  represented  a  farm  organization  in  the  state, 
and  at  the  present  time  I  am  able  to  speak  for  them  as  I  continue 
to  work  with  them.  I  have  spent  some  time  in  the  state  service, 
and  one  of  the  principal  jobs  that  was  before  me  at  that  time  was 
the  drafting  of  an  act  on  the  subject  of  delinquent  taxes.  I  am 
at  the  present  time  interested  from  the  angle  of  a  concern  that  is 
holding  mortgages,  and  therefore  is  interested  in  property,  namely, 
a  life-insurance  company. 

I  believe  we  all  approach  these  problems  more  or  less  by  reason- 
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ing  from  our  individual  experience  into  the  generality.  For  that 
reason  I  believe  there  are  a  few  things  that  might  be  suggested 
for  consideration  of  this  committee  which,  perhaps,  the  committee 
took  for  granted,  but  which  in  a  state  such  as  ours  could  not  be 
taken  for  granted  successfully. 

One  of  those  items  is  the  question  of  whether  legislation  on 
delinquent  taxes  should  have  uniform  and  general  application  to 
the  whole  state,  or  whether  the  independent  jurisdictions  within 
the  state  shall  be  allowed  to  have  their  own  particular  systems  of 
handling  delinquent  tax  matters. 

In  our  state,   for  instance,  the  great  city  of  Detroit  has  $400, 
000,000  of  bonds,  and  those  bonds  are  now  in  default  on  interest, 
some  on  principal.     It  also  has  under  its  home  rule  the  right  to 
determine  how  delinquent  taxes  will  be  collected. 

Just  Tuesday  of  last  week  an  election  was  held  at  which  a  plan 
for  the  handling  of  delinquent  taxes  was  presented,  and  I  can 
assure  you  that  the  plan  that  was  presented  was  simply  the  plan 
which  it  w^as  believed  would  appeal  to  the  greatest  number  of 
voters,  and  had  very  little  to  do  with  the  question  of  a  fair  method 
of  taking  care  of  that  subject. 

I  think  it  is  very  important  that  the  recommendation  of  this 
group  should  be  that  such  an  important  question  as  delinquent 
taxes  should  be  made  one  that  has  a  uniform  rule  applying  all 
over  the  state,  because  it  is  only  by  that  method  that  you  will 
avoid  having  these  matters  brought  up  and  settled  under  the  con- 
ditions of  pressure  such  as  exist  at  the  present  time. 

A  second  suggestion  has  to  do  with  the  general  principle  of 
making  the  collection  of  taxes  as  nearly  as  possible  similar  to  other 
business  operations.    That  thought  has  already  been  advanced. 

I  think  there  are  other  things  that  can  be  done  to  help.  One 
of  those,  in  my  opinion,  and  based  upon  our  experience  in  collect- 
ing from  mortgages,  is  that  it  is  better  today  by  far  to  permit  the 
collection  on  a  monthly  basis  rather  than  on  merely  a  quarterly  or 
semi-annual  installment,  especially  where  you  are  dealing  with  city 
property  and  people  who  are  on  wage  or  salary  to  a  considerable 
extent.  It  has  been  found  by  experience  among  our  people  deal- 
ing with  mortgaged  property,  that  the  monthly  payment  is  so 
superior  at  the  present  time  that  we  will  no  longer  be  doing  any 
other  business  along  that  line.  And,  in  the  field  of  tax  collection 
itself,  the  city  of  Detroit  has  numerous  instances  in  which  those 
who  have  sold  property  upon  contract,  or  otherwise,  and  where 
the  tax  has  gone  delinquent,  are  now  insisting  that  the  persons 
who  bought  that  propert}'  shall  pay  along  with  their  contract  pay- 
ments a  proportional  payment  upon  their  taxes,  which  the  selling 
agency  then  holds  and  presents  eventually  to  the  tax  collector. 
It  does  not  seem  to  be  too  much  work  for  these  companies  to  do 
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that  in  order  to  insure  for  themselves  that  the  taxes  will  be  paid. 
If  that  is  a  fair  thing  to  do,  it  certainly  is  not  too  much  work  for 
a  public  agency  to  arrange  for  a  similar  method  of  collection. 

Another  point  falling  into  that  same  class  has  to  do  with  the 
penalty  that  may  be  collected  or  should  be  collected  in  the  event 
the  tax  is  not  paid  as  promptly  as  it  might  be.  We  are  finding  in 
our  state  a  very  strong  tendency  at  the  present  time  toward  the 
entire  elimination  of  what  is  technically  known  as  a  penalty  upon 
the  payment  of  taxes,  the  substitution  in  its  place  of  a  discount  in 
favor  of  prompt  payment.  You  may  say  that  that  is  merely  going 
backward,  and  doing  the  same  thing  in  an  indirect  way.  Perhaps 
it  is.  But,  if  it  will  improve  the  collection  of  taxes,  then  it  is  at 
least  worth  a  trial.  I  look  forward  to  seeing  that  written  into  our 
next  delinquency  law,  namely,  that  the  unit  will  determine  the 
amount  of  money,  and  after  having  determined  that  amount  will 
add  something  on  there  as  a  cushion,  and  will  proceed  then  to 
provide  a  discount  to  the  person  who  pays  promptly. 

There  is  another  question  that  I  do  not  believe  was  mentioned 
here,  and  I  will  confess  that  in  its  operation  in  our  state  it  has 
only  been  of  just  mediocre  success,  and  that  is  a  provision  for  the 
collection  from  the  individual  of  a  tax  which  was  not  paid  upon 
real  estate.  In  the  earlier  years  of  Michigan  we  had  a  large 
lumber  industry  and  forestry,  and  it  frequently  was  true  that  the 
companies  after  having  cleared  a  piece  of  property  of  its  timber 
would  think  it  would  be  a  good  idea  to  just  drop  that  piece  and 
pay  no  more  taxes  upon  it.  In  order  to  meet  that  situation  the 
statute  was  amended  to  permit  any  treasurer  to  file  upon  the  per- 
sonal property  of  any  concern  owning  such  property,  anywhere  in 
the  state  of  Michigan.  That  law  is  still  on  the  books,  and  at  the 
present  time  its  provisions  are  beginning  to  be  more  active  than 
they  have  been  for  many  years.  As  a  matter  of  fact  we  had  quite 
a  demand  made  a  couple  of  years  ago  for  the  passage  of  just  such 
a  provision,  and  it  was  necessary  to  point  out  that  we  had  it  already 
on  the  statutes.  While  it  has  not  worked  as  well  as  it  might  have, 
it  at  least  is  something  that  will  go  a  long  way  toward  helping 
take  care  of  that  situation,  of  the  man  who  has  a  piece  of  prop- 
erty that  is  not  very  good,  and  holds  it  for  an  increase  in  value, 
perhaps,  and  then  seeks  to  avoid  the  responsibilities  to  government. 

The  final  thing  I  wish  to  mention  has  to  do  with  the  suggestion 
made  by  Dr.  Simpson.  We  have  one  of  the  greatest  delinquencies 
in  taxes,  I  believe  in  the  country,  in  Michigan.  That  situation, 
when  analyzed,  develops  into  a  very  heavy  delinquency  upon 
vacant,  platted  properties,  and  quite  a  delinquency  in  certain  in- 
dustrial classes. 

It  has  been  true  for  five  or  six  years,  or  longer,  in  Michigan, 
that  there  were  hundreds  of  thousands  of  descriptions  of  property 
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annually  returned  delinquent  for  taxes.  That  did  not  mean  that 
the  taxes  would  not  be  paid  upon  those  properties.  This  is  what 
it  meant:  It  means  that  in  all  the  areas  surrounding  our  large 
cities,  and  particularly  around  Detroit,  and  that  extending  out  into 
two  or  three  other  counties,  people  who  held  vacant  property,  that 
had  no  producing  power,  preferred  to  allow  the  tax  to  go,  and 
they  paid,  if  you  please,  better  than  a  nine  per  cent  penalty  for 
that  privilege,  but  they  let  it  go.  Why?  Because  they  always 
had  hoped  that  eventually  they  would  be  able  to  find  some  one 
who  would  buy  that  piece  of  property  and  pay  so  much  for  it, 
plus  the  tax  against  it,  or  they  had  sold  the  property  upon  contract 
and  the  contract  buyer  had  not  paid.  So,  the  original  owner 
always  waited  until  the  last  possible  moment  before  coming  in  and 
paying  that  tax,  even  though  he  had  the  right  to  pay  it,  and  add 
the  tax  plus  the  usual  rate  of  interest  on  the  contract,  to  the  face 
of  the  contract  itself. 

Now,  those  taxes  began  going  delinquent  in  considerable  amount 
back  as  far  as  1926  and  1927.  In  1928  there  was  a  great  deal  of 
it,  and  in  1929  there  was  far  more.  Those  were  years  when  that 
property  had  great  value,  and  it  seemed  to  have  a  great  future. 
Why  were  they  delinquent  then  ?  Those  of  us  who  have  studied 
that  situation  in  Michigan  know  the  reason  that  was  true  was 
because  those  people  believed,  and  for  part  of  the  time  they  be- 
lieved correctly,  that  they  could  make  more  money  out  of  their 
money  by  doing  something  else  with  it  than  paying  taxes,  and 
they  did  not  pay.  The  result  was  that  when  the  crash  came  and 
values  began  to  slide  down  the  hill  they  didn't  owe  one  year's  taxes, 
they  owed  three,  and  they,  of  course,  could  not  pay. 

What  was  the  result  of  that?  They  came  into  the  legislature 
demanding  the  absolute  cancellation  of  some  of  those  taxes.  The 
emergency  legislation  passed  in  our  state  reflects  the  conditions 
that  existed. 

So  far  as  our  experience  goes,  I  think  it  amply  reenforces  the 
position  Mr.  Long  took,  namely,  that  if  you  will  make  your  tax 
low,  make  the  period  of  time  reasonably  short,  provide  every  con- 
venience of  payment  within  that  period  of  time,  that  is  the  job  to 
be  done  at  the  present  moment.  When  we  came  to  the  time  that 
we  needed  emergency  legislation,  we  did  not  have  one  year's  taxes 
to  take  care  of,  we  had  three;  and  the  result  is  we  have  been  ex- 
tending the  time  on  state  and  county  and  certain  local  taxes  as 
long  as  ten  years,  with  an  interest  rate  that  is  purely  nominal,  and 
two  years  without  any  charge  at  all,  meaning  we  will  not  collect 
a  dollar  of  that  during  that  period  of  time.  If  we  had  not  done 
that  and  had  provided  some  further  leniency  later  on,  I  believe  I 
would  rather  have  taken  the  chance  that  that  could  be  provided 
when  the  time  arrived,  because  there  is  at  least  no  certaintv  that 
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the  necessity  for  it  would  continue  to  exist;  but  our  experience 
shows  that  even  a  nine  per  cent  carrying  charge  will  not  collect 
taxes  from  those  people  who  are  holding  property  that  is  not  in 
itself  productive  but  is  purely  speculation,  and  we  have  a  great 
deal  of  that.  We  have  a  great  many  counties  today  entirely  under 
water,  financially,  and  no  one  knows  how  they  will  come  out  of  it. 

Chairman  Edmonds:  I  suggest  after  Mr.  Tunell  has  presented 
his  part  of  the  discussion  that  we  pass  to  the  next  number,  which 
relates  to  assessment  methods  in  times  of  depression,  and  then 
after  the  next  number  is  concluded  have  general  discussion  upon 
all  phases  of  the  subject,  if  there  is  time.    Mr.  Tunell  of  Illinois. 

George  G.  Tunell  (Illinois)  :  There  is  one  aspect  of  this  matter 
that  has  not  received  any  attention  thus  far,  and  I  would  like  to 
speak  upon  it  very  briefly.  It  is  the  expense  or  cost  to  govern- 
ment involved  in  the  delinquency  or  even  slowness  of  payment. 
We  had  that  situation  in  acute  form  in  Illinois. 

I  believe  that  the  whole  assessment,  levying  and  collection  pro- 
cess could  be  speeded  up,  tightened  up  in  most  of  our  states  to 
advantage  all  around.  In  Illinois,  as  a  regular  matter,  the  taxes 
of  one  year  are  not  collected  until  the  succeeding  year  and  not 
until  we  are  well  into  the  succeeding  year.  This  is  a  matter  of 
Course  and  of  law.  I  can  see  no  reason  why  the  assessment  process 
should  not  be  speeded  up,  levies  made  and  at  least  collections 
started  within  the  year  for  which  the  taxes  are  levied. 

One  state  with  which  I  have  familiarity  makes  its  assessment  as 
of  June  first  of  the  preceding  year.  The  assessment  is  not  made 
in  that  year  at  all.  It  is  not  st^arted  until  the  following  year.  The 
taxes  are  not  collected  even  in  the  succeeding  year.  It  is  altogether 
too  long  a  period  of  time. 

In  Illinois,  even  under  the  old  regime,  we  issued  tax-anticipation 
warrants,  which  bore  interest,  and  of  course  reduced  the  amount 
of  net  available  to  the  government.  I  have  long  advocated  that 
the  whole  process  be  tightened  up.  There  seems  to  be  some  move- 
ment in  that  direction,  but  our  serious  trouble  came  along  and  now 
we  would  be  very  glad  to  have  the  money.  The  tax  money  of  one 
year  comes  along  in  the  succeeding  year.  The  delay  involved  hit 
us  at  a  most  unfortunate  time.  In  no  small  measure  our  difficulties 
grew  out  of  the  long  period  of  time  over  which  the  assessment 
and  the  collection  process  operated.  In  the  old  days,  and  I  will 
go  back  to  the  days  of  Carter  Harrison,  we  used  to  have  a  work- 
ing balance  to  carry  us  over.  Now  we  do  not  have  any  working 
balance,  and  it  was  not  long  after  Mr.  Harrison  went  out  of  office 
that  the  working  balances  disappeared.  In  Cook  County  at  the 
present  time  the  assessment  of  1932  is  being  made.  The  money 
that  was  anticipated  would  grow  out  of  the  taxes  of   1932  was 
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Spent  in  1932.  I  don't  believe  any  of  the  taxes  of  1932  will  be 
collected  in  1933.  There  have  been  so  many  changes  in  the  law, 
deferring  payments,  etc.,  that  I  don't  recall  and  haven't  any  assur- 
ance of  when  the  first  taxes  will  be  due,  but  I  think  not  until  the 
year  1934.  The  sums  of  money  that  are  required  in  Cook  County 
by  the  various  governmental  units  there,  to  pay  the  interest  on 
these  tax-anticipation  warrants,  has  added  seriously  to  our  diffi- 
culties. 

Chairman  Edmonds:  Will  there  be  any  objection  to  conclud- 
ing temporarily  the  general  discussion  of  this  subject  at  the  present 
time  and  passing  to  the  next  number,  with  the  understanding  that 
after  the  formal  discussion  of  the  next  number  the  general  dis- 
cussion will  be  resumed? 

The  next  subject  is  Assessment  Methods  in  Times  of  Depres- 
sion, and  the  first  speaker  upon  that  list  is  Mr.  J.  A.  Boice,  tax 
agent  and  district  attorney  of  the  New  York  Central  Lines. 

J.  A.  Boice  (IMichigan)  :  I  certainly  feel  greatly  honored  at  this 
opportunity.  I  have  been  coming  to  these  conventions  for  a  good 
many  years,  and  I  have  made  a  number  of  acquaintances  among  the 
golf -playing  members.  You  may  have  noticed  when  I  was  intro- 
duced that  I  belonged  to  two  departments  of  the  New  York  Cen- 
tral Railroad  Company.  I  want  to  tell  you  something  about  that. 
The  law  department  thinks  I  am  a  tax  expert,  and  the  tax  depart- 
ment thinks  I  am  a  fine  lawyer.  I  know  just  exactly  how  a  dirt 
farmer  feels  at  a  farm-relief  program.  I  am  a  hewer  of  wood  in 
the  tax  field. 

I  have  been  very,  very  much  interested  in  sitting  here  and  listen- 
ing to  the  different  theories  of  those  men  whom  I  know  are  the 
great  tax  experts  of  this  country ;  and  I  have  been  particularly 
interested  because  it  has  demonstrated  to  me  that  there  is  a  fellow 
feeling  between  the  hewer  of  wood  and  the  tax  expert  at  this  time. 

I  don't  know  what  to  do  with  this  situation  that  we  are  con- 
fronted with.  Really,  the  only  way  it  is  going  to  be  cured  is  to 
have  good  times.  I  cannot  see  how  making  dift'erent  rules  is  going 
to  change  it  at  all.  Now,  I  may  be  presumptuous  in  making  that 
as  a  criticism,  and,  remember,  I  don't  pretend  that  I  am  a  tax 
expert;  but  still  I  cannot  see  how  making  different  rules  is  going 
to  make  any  difference  at  all.  I  don't  see  how  you  are  ever  going 
to  figure  how  to  get  water  out  of  an  empty  pail. 

The  only  way  we  are  ever  going  to  collect  these  taxes — and  we 
are  not  going  to  collect  a  lot  of  them  —  is  by  one  of  two  ways. 
Thank  God,  the  second  one  is  possible. 

One  of  them  is  to  cut  down  governmental  expenditures  (ap- 
plause)— there  must  be  some  taxpayers  here — and  the  second  one 
is  to  have  good  times  again. 
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I  believe  in  my  heart  that  these  good  times  are  coming,  and  I 
believe  they  are  coming  very  soon.  I  may  say  I  believe  it  in  spite 
of  the  government's  efforts  to  have  them  come  very  soon. 

Before  I  start  to  talk  on  methods  of  assessment  in  depression 
time,  I  want  to  make  one  more  presumptuous  remark,  and  that  is 
that  I  have  to  disagree  with  Dr.  Fairchild  when  he  says  that  he 
thinks  that  the  chief  difficulty  with  the  assessment  rolls  is  under- 
valuation. 

Now,  personally,  I  do  not  believe  the  chief  difficulty  with  assess- 
ment rolls  is  either  under-valuation  or  over-valuation,  but  if  the 
scales  fall  in  one  direction  or  another,  it  is  over-valuation.  That 
is  where  the  chief  difficulty  arises  in  depression  times,  in  my 
humble  and  extremely  practical  experience. 

What  I  believe  is  the  difficulty  with  assessment  rolls  is  the  lack 
of  balance,  and  that  is  what  I  would  like  to  talk  to  you  about  for 
just  a  few  minutes.  I  am  just  making  this  a  part  of  the  general 
discussion.  When  you  said  we  would  go  from  one  subject  to 
another,  Mr.  President,  m  my  humble  mind  I  could  not  figure 
what  the  difference  was.  We  have  been  discussing  it  all  morning. 
I  want  to  talk  to  you  just  a  little  bit  about  what  I  think  is  one 
of  the  great  causes  of  delinquency  in  this  country.  I  think  it  rests 
right  in  that  assessment  roll,  and  that  it  rests  in  the  lack  of  bal- 
ance in  that  assessment  roll;  and  that  comes  from  sort  of  a  fourth 
estate  in  the  fixing  of  assessments. 

I  have  read  the  report  of  the  Model  Tax  Committee.  This  is  a 
very  valuable  work,  and  written  very  clearly.  I  understand  a 
great  deal  of  it.  I  notice  in  Section  3  there  are  five  or  six  prin- 
ciples on  which  a  model  plan  must  be  based.  I  read  them  all, 
and  enjoyed  them,  and  I  got  down  to  "  e ",  and  while  I  do  not 
know  that  the  committee  meant  just  what  I  gathered  from  it,  I 
was  right  at  home  there.  "  E  "  says  it  must  represent  as  nearly 
as  possible  a  general  consensus  of  opinion.  Now,  I  don't  know 
just  exactly  what  they  meant  there,  but  what  I  think  they  meant, 
and  what  I  would  have  meant,  was  this:  that  in  the  fixing  of 
assessments  there  is,  as  I  have  said,  a  sort  of  fourth  estate,  and  I 
call  it  for  lack  of  a  better  word,  "  social  influence."  It  covers  a 
great  many  things.  Roughly  speaking,  it  is  what  we  speak  of 
when  we  say  "  political  influence."  It  covers  more  things  than 
that;  and  political  influence  is  only  a  small  part  of  it.  This  social 
influence  operates  to  cause  the  rules  to  become  unbalanced  during 
good  times,  and  I  hope  to  be  able  to  show  you  that.  I  may  say  I 
am  only  talking  from  my  personal  experience  in  the  little  locality 
where  I  work.  Perhaps  human  beings  are  different  in  other  states 
and  perhaps  conditions  are  different. 

I  want  to  give  three  concrete  illustrations.  One  of  them  Mr. 
Newton   spoke   about.      I    was   thinking   of    it   more   particularly, 
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Mr.  Newton,  in  the  one  county  which  lies  outside  of  the  city  of 
Detroit.     I  believe  that  is  Macomb  County,  isn't  it? 

In  that  county  a  social  influence  is  working,  which,  as  Mr. 
Newton  said,  was  going  to  spread  right  up  to  the  Straits  of  Mack- 
inac, that  there  would  not  be  any  stopping.  They  were  planning 
to  commute  from  Mackinac.  The  whole  county  was  laid  out  in 
subdivisions.  You  cannot  drive  any  place  but  what  you  see  two 
and  one-half  foot  sidewalks  spread  all  over  the  farm  lands  there; 
and  their  lots  were  sold  by  ballyhoo  methods,  and  of  course  they 
were  sold  at  speculative  prices.  The  first  subdivision  was  sold  at 
a  lower  price,  and  it  kept  going  up,  and  immediately  the  owners 
of  these  lots  and  the  people  in  the  surrounding  subdivisions  really 
wanted  to  think  these  properties  were  worth  that  money. 

Of  course,  the  assessors  and  the  government  employees  of  that 
county  wanted  to  think  so,  too,  because,  in  spite  of  the  tremendous 
delinquencies  of  the  speculative  class,  it  is  true  that  a  great  deal 
of  money  came  in  for  a  time  from  these  subdivisions.  Working- 
men  out  of  Detroit,  people  of  rather  small  means,  went  out  there 
and  bought  small  lots  on  small  payments,  and  for  a  time  kept  up 
high  taxes.  The  assessors  began  to  follow  this  speculative  move- 
ment up,  and  by  the  time  1929  came  the  subdivisions  in  Macomb 
County  were  assessed  purely  on  a  speculative  basis.  You  can  go 
over  concrete  instances;  and  there  is  exactly  where  the  weakness 
of  the  assessment  roll  has  landed  us.  We  have  found  that  the 
taxing  authorities  have  gone  in  on  the  land  speculation,  and  when 
the  speculation  blew  up  the  tax  income  naturally  blew  up  with  the 
speculation.  When  this  had  reached  its  full  flower  and  we  had 
the  speculative  element  refusing  to  pay  taxes,  anyhow,  as  Mr. 
Newton  referred  to  it — and  that  was  a  large  element — for  three  or 
four  years,  and  then  when  we  had  the  bulk  of  these  purchasers 
who,  as  I  say,  are  poor  people  or  people  of  moderate  means,  who 
hoped  to  have  a  little  home  somewhere  out  in  the  city,  all  stopping 
payments.  The  situation  that  arose  was  that  we  had  80  per  cent 
of  Macomb  County  taxes  in  1932  not  paid.  I  don't  know  whether 
there  is  anything  to  duplicate  that  in  the  United  States  or  not. 
I  don't  know  of  anything  in  that  same  state.  In  my  own  state  the 
only  place  I  know  anything  about  was  a  small  industrial  city  that 
had  a  boom  during  that  time.  Working  men  kept  pouring  into  the 
town,  and  of  course  along  with  them  office  men  kept  pouring  into 
the  town.  .  The  industries  of  the  town  needed  these  working  men; 
and  we  had  in  the  city  great  mass  meetings  and  considerable  ex- 
citement over  building  cheap  homes  for  working  men,  comfortable, 
and  at  a  low  price.  We  built  a  great  number  of  them.  In  one 
section  we  built  two  or  three  hundred,  I  think,  just  in  a  bunch. 
There  may  be  four  or  five  hundred,  but  it  is  a  large  number; 
and  all  over  the  city  every  facility  was  given  to   anybody  who 


300  NATIONAL  TAX  ASSOCIATION 

would  build  a  working  man's  home  and  sell  it  at  a  reasonable 
figure.  Nothing  was  done  about  the  business  class  that  came  into 
town. 

As  a  result,  in  the  middle-class  and  a  little  better  than  middle- 
class  homes  a  few  places — comparatively  few — were  sold  at  very 
high  prices,  fixed  by  the  immediate  demand.  As  a  result  of  that 
the  assessors  took  the  better-class  homes  of  that  town,  meaning  the 
middle-class  and  better  homes,  and  sliot  them  right  up  on  the  basis 
of  that  sharp  demand,  which  right  away  faded  very  rapidly.  They 
have  never  gotten  those  homes  down  where  they  belong ;  and  those 
homes,  just  as  with  the  subdivision  property  near  Detroit,  have  been 
carrying  the  great  bulk  of  taxes  in  that  community. 

What  happened?  People  just  quit  paying  taxes  on  their  homes. 
I  don't  mean  people  just  quit  because  they  had  to.  That  was  a 
class  where  the  bulk  of  them  did  not  have  to.  They  quit  as  a  pro- 
test because  they  were  carrying  too  much  burden.  The  assessors 
in  that  town  are  gradually  getting  their  assessment  rolls  straight- 
ened out. 

In  that  same  state — and  this  is  the  one  that  burns  me  up — there 
is  a  great  eastern  railroad  that  penetrates  that  state;  it  has  a  good 
many  branches  in  the  state.  One  of  the  roads  which  was  absorbed 
was  the  big  road  in  the  state.  Four  or  five  years,  in  common  with 
other  large  railroads,  this  road  made  a  great  deal  of  money.  The 
subsidiary  in  that  state,  which  itself  was  a  very  large  road,  is  a 
very  fine  road,  and  the  officers  and  managers  and  agents  of  that 
road  are  very  proud  of  it.  They  went  from  one  end  of  the  state 
to  the  other  bragging  about  it.  That  created  another  one  of  these 
social  influences.  As  a  result  of  that  the  assessment  on  that  road 
just  began  to  go  right  up,  and  I  thought  it  never  would  stop.  It 
has  stopped.     It  had  to  stop. 

What  happened  there  was  that  finally — and  I  am  not  making  an 
argument  in  connection  with  reducing  taxes,  so  far  as  I  am  person- 
ally concerned — not  one  of  the  assessors  in  the  state  of  Michigan 
would  agree  with  me  —  they  are  all  in  agreement  with  me  now 
when  we  don't  know  what  to  do  about  it.  Just  like  the  experts  on 
this  delinquent  tax  situation,  the  parent  company  had  to  go  out 
and  make  a  more  realistic  exposition  of  the  value  of  this  road  to 
the  tax  commissioner.  They  had  to  break  down  their  values;  they 
had  to  find  out  what  was  going  on,  and  finally  they  did  it;  and  a 
very  interesting  thing  arose.  In  spite  of  all  the  pride  of  the  local 
management  in  that  road  in  the  state  of  Michigan,  we  found  that 
the  state  of  Michigan  was  not  contributing  one  cent,  that  all  the 
money  that  that  particular  subsidiary  made  was  made  in  Canada, 
which  is  a  fact.  There  we  were  with  that  tax,  and  we  have  been 
working  there  ever  since. 

What  is  the  effect  of  that?     In  that  instance,  of  course,  it  has 
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been  paid;  but  what  is  the  effect  of  an  over-balanced  tax  like  that, 
in  that  particular  situation? 

Here  is  the  effect  of  it,  and  here  is  why  it  is  bad.  They  have 
to  reduce  it,  and  they  have  reduced  it  to  the  point  where  there  is 
now  more  than  a  million  dollars  less  paid  in  to  the  state  as  a  result 
of  that  situation. 

Now,  we  think  of  assessments  as  being  apportionments  of  taxes, 
which  are  all  fixed  on  a  budget,  you  know,  but  that  is  not  always 
the  case.  They  have  other  meanings.  One  is,  the  assessment  roll 
is  looked  at  by  the  men  who  make  the  budget,  in  other  words  they 
are  thinking  about  their  tax  rate.  Once  a  year,  at  least,  they  want 
an  article  in  the  paper  speaking  about  the  tax  rate  and  saying  it 
is  low.  In  order  to  have  it  that  way  you  have  to  have  your  assess- 
ments high.  That  is  one  of  the  things  you  are  confronted  with, 
and  when  you  do  get  your  assessments  high  you  encourage  extrava- 
gance along  that  line  because  you  make  it  possible  to  say  the  rate 
is  low. 

Another  thing  is  that  a  good  many  of  these  tax  rates  are  fixed, 
and  fixing  the  assessment  merely  fixes  the  amount  of  the  tax. 

That  is  true  in  my  state  with  public  utilities.  We  pay  on  a 
gross  assessment  the  average  rate  in  the  state,  and  that  money  all 
goes  to  schools — I  am  glad  Mr.  Newton  is  no  longer  connected  with 
schools;  and  during  the  past  few  years  the  primary  school  fund, 
as  we  call  it,  as  a  result  of  these  high  assessments,  has  just  grown 
by  leaps  and  bounds,  and  the  baby  has  just  got  to  have  a  feeding 
every  hour;  that  is  all  there  is  to  it,  there  is  no  escaping  it.  They 
have  been  encouraged  in  this  extravagance,  they  have  been  en- 
couraged by  this  tremendous  fund  which  has  grown  up,  and  which 
they  cannot  keep  up  now. 

So,  high  assessments  have  encouraged  them.  The  screams  that 
go  up  from  the  school-men  in  Michigan  over  that  situation  they 
wake  you  up  in  the  night;  they  almost  make  me  break  down'  in 
tears;  that  is  all  there  is  to  it;  you  would  think  they  are  starving. 

We  heard  about  the  first  of  August  that  there  would  be  no 
schools  to  open,  and  then  we  wind  up  about  the  15th  of  September 
with  all  of  them  going  full  blast. 

In  conclusion,  I  want  to  leave  with  the  assessor  and  the  assessing 
boards  what  I  have  been  working  up  to,  this  suggestion,  that  dur- 
ing this  time  of  depression  these  social  forces  do  not  under- 
estimate themselves.  If  no  one  is  busy,  everybody  has  a  chance  to 
pick  at  you,  and  no  one  has  a  chance  to  know  what  values  are, 
except  possibly  the  assessor  who  has  been  through  this  terrific 
time.  This  is  your  opportunity,  and  that  it  what  I  want  to  im- 
press upon  you,  talking  to  the  taxing  boards  and  assessors  who  are 
here — this  is  your  opportunity  to  take  that  assessment  roll ;  you  are 
running  it  down  all  the  time;  the  same  social  force  makes  you  do 
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that.  As  you  run  it  down,  do  not  nick  off  ten  per  cent  on  every- 
thing; study  your  i-ules  and  get  your  rules  in  balance.  If  you 
will  do  that,  when  we  go  into  good  times  you  will  have  but  little 
difficulty;  and  then  if  you  will  be  careful  during  the  time  when  we 
do  have  good  times,  not  to  let  these  social  influences,  these  specu- 
lative movements,  or  what  the  community  comes  to  think  about 
something,  cause  you  to  get  your  roll  out  of  balance,  when  you  go 
into  the  next  hard  times  I  will  guarantee  you  won't  have  as  many 
delinquencies  as  you  have  had  now;  and  the  reason  for  that  is 
this,  that  like  everything  else,  the  assessment  breaks  down  at  its 
weakest  point,  and  the  delinquencies  begin  right  at  these  points 
where  you  run  the  value  of  property  up  so  that  they  have  created 
unequal  burdens.  When  you  once  start  delinquencies  in  volume, 
you  encourage  it  in  all  other  classes. 

I  think  you  will  all  agree  with  me  that  one-third  of  the  delin- 
quencies in  this  country  are  unnecessary.  It  is  simply  that  the 
styles  have  changed.  It  used  to  be  a  disgrace  not  to  pay  taxes, 
and  today  you  are  out  of  style  if  you  do  pay  them. 

Chairman  Edmonds:  I  would  like  the  members  of  the  confer- 
ence to  understand  everything  that  is  going  on  behind  the  scenes. 
Judge  Leser  has  given  me  a  Henry  Clay  cigar  on  condition  that  I 
recognize  him  first  in  the  discussion.  I  am  going  to  do  it.  Any- 
body else  who  wishes  to  do  business  on  that  same  basis  may  do  so, 
but  please  note  that  deferred  payments  do  not  apply  in  this  case. 

The  second  comment  I  want  to  make  is  that  Mr.  Boice  says  that 
Detroit  County  is  80  per  cent  delinquent. 

Mr.  Boice  (Michigan):  No;  Macomb  County. 

Chairman  Edmonds:  And  challenges  the  world;  but  I  think 
Mr.  Tunell  said  Chicago  was  100  per  cent  delinquent  in  1932. 

George  G.  Tunell  (Illinois)  :  No.  I  was  born  in  Chicago  and 
have  some  pride  in  Chicago,  but  I  do  not  believe  any  of  the  bonds 
of  the  city  of  Chicago,  with  respect  to  principal  and  interest,  are 
delinquent. 

Chairman  Edmonds  :  That  is  fine.  I  merely  wanted  to  show 
how  well  off  Philadelphia  was  in  comparison  with  other  communi- 
ties. We  are  only  26  per  cent  delinquent.  I  will  have  to  go  back 
and  tell  Philadelphia  that  we  have  to  get  a  spurt  on  if  we  are  to 
continue  our  rivalry  with  these  other  states. 

Next  on  the  program  is  Professor  Thorson  of  the  University  of 
California.  Secretary  Query  has  received  a  telegram  from  Pro- 
fessor Thorson  saying  that  he  missed  his  train  and,  therefore,  will 
not  be  here  to  present  his  paper,  which,  however,  will  be  printed 
in  tlie  Proceedings  of  this  conference.  The  discussion  will  be  con- 
tinued by  Mr.  William  F.  McGlone,  manager  of  revenue  of  the 
city  and  County  of  Denver. 
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William  F.  McGlone  (Colorado)  :  Mr.  Chairman,  Members 
of  the  Conference  and  Friends:  I  feel  rather  fearful  about  getting 
up  here  right  now,  and  I  am  going  to  hide  behind  this  rostrum 
because  the  title  of  manager  of  revenue  is  a  glorified  title  for  the 
combined  office  of  assessor  and  tax  collector,  and  from  these  state- 
ments it  seems  the  troubles  of  the  world  are  somewhat  due  to  us. 

Upon  reading  the  program  this  morning  I  find  myself  placed 
between  two  college  professors,  and,  shortly  after,  an  attorney  for 
one  of  our  prominent  railroad  systems.  From  this  I  infer  that  my 
province  is  to  explain  the  current  problems  of  assessment  as  they 
relate  to  the  assessors  themselves,  and  particularly  as  they  concern 
the  duties  of  the  original  assessment  of  urban  real  estate. 

I  must  use  as  my  foundation  for  this  talk  the  conditions  as  they 
exist  in  the  city  and  county  of  Denver,  with  which  I  am  familiar. 
Some  of  the  problems  confronting  us  in  our  city  are  probably 
typical;  others  are  peculiarly  our  own.  In  order  that  my  remarks 
might  be  better  construed  by  each  of  those  present,  I  will  sketch 
a  rather  brief  outline  description  of  our  city. 

Denver  is  a  combined  city  and  county  governmental  unit,  having 
a  population  of  approximately  290,000  people,  embracing  an  area 
of  fifty-eight  square  miles.  It  is  not  what  is  commonly  known  as 
an  industrial  or  manufacturing  community,  but  is  rather  the 
nucleus  of  a  large  marketing  area.  It  is  primarily  a  residential 
city  and  tourist  center,  situated  where  the  plains  end  and  the 
mountains  begin.  Over  49  per  cent  of  the  land  area  of  Denver  is 
not  built  upon.  The  downtown  or  business  district  contains  about 
47  per  cent  of  the  total  land  value  of  the  city.  It  is  difficult  to 
find  a  location  within  its  boundaries  that  is  twenty  minutes  away  by 
automobile  from  the  retail  center. 

In  1930  the  assessed  valuation  of  real  estate  within  the  city  was 
at  its  peak — a  total  valuation  of  about  $321,500,000.  Land  alone 
was  assessed  at  over  $118,000,000,  and  the  improvements  or  build- 
ings were  valued  at  about  $203,000,000.  Today  the  1933  assess- 
ment, just  recently  completed,  places  the  value  of  real  property  at 
approximately  $263,000,000,  land  being  valued  at  $102,500,000  and 
the  buildings  or  improvements  at  $160,500,000.  The  reduction  in 
this  period  of  three  years  is  in  excess  of  $58,000,000,  or  approxi- 
mately 18  per  cent. 

Last  week  the  state  board  of  equalization  ordered  a  reduction 
of  10  per  cent  in  real  estate  valuations,  thereby  decreasing  the 
assessment  to  $237,700,000  and  increasing  the  reduction  since  1930 
to  $84,000,000,  or  26  per  cent. 

An  analysis  of  the  reasons  underlying  these  changes  should 
portray  vividly  the  problems  pertaining  to  the  assessment  of  real 
estate  during  a  period  of  financial  distress.  The  laws  of  most  of 
our  states  require  that  the  assessor  value  property  at  its  full  cash, 
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true  or  market  value,  or  at  some  set  percentage  thereof.  The  test 
of  the  accuracy  of  these  values  for  the  purpose  of  assessment  has 
been  construed  by  the  courts  to  be  the  price  that  vi^ould  be  paid  by 
a  purchaser  ready,  willing  and  able  to  buy,  to  a  seller  willing, 
possibly  desirous,  but  not  forced  to  sell. 

A  few  years  ago  this  was  not  a  difficult  standard  to  follow. 
There  were  many  such  sales  in  all  parts  of  the  city,  enough,  in 
fact,  to  serve  as  an  index  of  the  correctness  of  the  assessments 
placed  in  various  localities.  Today  the  statutory  requirements 
remain  the  same.  The  courts  have  not  varied  the  test  from  the 
basis  of  the  willing  purchaser  and  the  voluntary  seller,  but  present 
economic  conditions  have  completely  annihilated  this  standard. 

The  number  of  forced  sales  through  foreclosures  or  financial 
necessity  have  grown  to  such  an  extent  that  they  permeate  all 
real  estate  transactions.  The  people  who  formerly  had  been  willing 
buyers  have  since  realized  that  bargains  are  available  and  have 
refused  to  participate  except  at  a  price  that  would  satisfy  them 
that  they  had  paid  much  less  for  the  property  than  it  was  really 
worth. 

Property  in  the  possession  of  those  financially  able  to  retain 
their  rights  of  ownership  has  not  been  sold  because  the  owner,  not 
being  pressed  for  money,  has  refused  to  part  with  his  property  for 
a  price  much  lower  than  the  true  value  thereof. 

The  fundamental  basis  on  which  the  value  of  land  has  usually 
been  fixed  has  been  its  sales-price  history.  Many  other  factors 
have  been  and  are  used  to  get  some  degree  of  efficiency,  but  with- 
out a  knowledge  of  the  sales  history  of  particular  parcels  of  prop- 
erty, it  is  almost  impossible  to  place  an  accurate  value  upon  vacant 
and  unused  land  especially.  The  value  of  income-producing  real 
estate  can  often  be  approximated  by  a  process  of  the  capitalization 
of  income  returns,  but  now  many  of  our  normally  valuable  revenue- 
producing  properties  are  returning  little  or  nothing  above  the 
necessary  expenditures  for  upkeep  and  taxes. 

It  is  ordinarily  possible  to  formulate  a  fair  valuation  of  build- 
ings upon  the  basis  of  their  reproduction  costs  less  depreciation, 
coupled  with  an  intelligent  use  of  the  variable  of  obsolescence. 

In  1929  it  was  a  comparatively  easy  assignment  for  an  assessor 
to  set  up  a  schedule  of  the  standard  costs  of  building  materials  and 
labor.  During  the  past  two  or  three  years  it  has  been  impossible 
to  ascertain  a  standard  wage,  even  for  skilled  labor.  Material 
prices  have  fluctuated  rapidly.  Both  material  and  labor  have  been 
purchased  during  the  past  few  years  by  contractors  at  what  might 
be  termed  "  bootleg  prices."  Possibly  the  laborer  received  a  check 
setting  forth  the  approved  sale  of  wages,  but  before  he  left  the 
premises  it  was  an  ordinary  practice  for  him  to  reimburse  the 
contractor  a  certain  percentage  of  this  amount.     Brickyards,  with 
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building  progress  stagnated,  were  selling  their  commodities  at  any 
price.  This  was  paralleled  in  many  instances  in  almost  all  types 
of  materials  that  could  be  used  in  erecting  a  building.  One  con- 
tractor could  and  did  build  a  house  for  $6500;  another  built  a 
similar  one  for  20  per  cent  less,  the  differential  being  the  con- 
science of  the  builder.  Even  so,  it  has  been  possible  to  ascertain 
an  average  scale  of  costs  and  prices  so  that  the  determination  of 
the  value  of  the  new  property  in  a  fairly  efficient  and  accurate 
manner  was  not,  and  is  not,  entirely  impossible.  That  is,  the 
assessor  can  establish  what  should  be  the  cost  of  erecting  a  certain 
building  if  the  contractor  had  taken  the  average  price  for  materials 
and  the  standard  wage  for  labor. 

But,  following  this  has  been  the  possibility  that  after  the  house 
was  built  it  would  sell  for  20  per  cent  less  than  the  cost  of  con- 
struction plus  the  purchase  price  of  the  land. 

Aside  from  these  things  already  mentioned,  other  forces  have 
been  reacting  in  a  rather  regular  manner  throughout  the  last 
several  years  in  changing  the  valuations  and  conditions  of  urban 
real  estate.  Among  the  most  important  of  these  forces  have  been 
the  changes  in  methods  of  transportation  which  are  today  being 
felt  in  a  very  distinct  way.  The  use  of  the  automobile  is  con- 
tinually making  outlying  property  more  attractive,  at  the  same  time 
detracting  to  a  certain  extent  from  the  formerly  high-valued  cen- 
tralized properties.  This  change  has  been  accentuated  by  the  pre- 
vailing economic  condition.  Many  of  the  smaller  merchants  in  the 
downtown  area  have  been  moving  from  the  high  rental  property, 
away  from  the  great  crush  of  traffic,  to  the  outlying  business  streets 
where  rentals  are  lower  and  shopping  can  be  done  by  automobile 
with  greater  facility.  The  result  of  this  has  been  to  hasten  the 
spread  of  value  from  what  might  be  termed  the  fringe,  or  outside 
streets  of  established  business  districts,  to  the  new  business  sec- 
tions being  developed  in  residential  areas. 

The  character  of  certain  large  residential  districts  is  changing 
rapidly.  Many  locations  that  were  formerly  the  sites  of  the  modest 
and  comfortable  homes  of  the  working  class  are  turning  into  what 
is  approaching  a  slum  area.  The  owners  of  these  homes  in  many 
instances  have  lost  them  through  foreclosure,  due  to  loss  of  jobs 
or  other  income.  Tenants  have  been  unable  to  pay  their  rent. 
Families  have  consolidated  to  such  an  extent  that  in  many  cases 
one  building  today  is  housing  a  new  and  enlarged  consolidated 
family  unit  that  formerly  utilized  from  two  to  four  distinct  dwel- 
lings. Offices  and  businesses  have  also  consolidated  in  eliminating 
rental  space  and  overhead. 

As  a  result,  vacancies  have  increased  in  homes  and  commercial 
properties  alike,  until  the  income  of  a  large  number  of  property 
owners  has  shrunk  below  a  mere  operating  revenue.  Even  some 
20 
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of  the  better  residential  sections  have  felt  the  change  effected  by 
this  period  of  economic  distress.  Several  former  palatial  mansions 
are  being  sold  at  sacrifice  prices  and  turned  into  rooming  houses. 

Recently  a  Denver  home,  situated  on  five  well-kept  lots  in  an 
excellent  location,  modernized  and  in  good  repair  and  built  in 
1908  at  a  cost  of  $50,000,  was  offered  for  sale,  and  the  highest  bid 
was  $13,000.  This  diminution  of  value  and  change  in  character 
of  certain  localities  within  a  city  is  a  regular  phenomenon,  but  in 
normal  times  it  takes  place  so  slowly  as  to  be  hardly  perceptible, 
except  over  a  period  of  years.  At  present  it  has  been  so  stimu- 
lated that  in  some  places  a  distinct  change  occurs  almost  over- 
night. I  might  cite  as  an  example  the  vacancy  of  a  doctor's  clinic 
in  our  city,  located  in  a  pleasant  residential  section  just  across  from 
a  small  city  park  and  a  branch  public  library.  The  clinic  failed 
because  of  the  lack  of  financial  support.  The  owner  needed  in- 
come to  pay  the  cost  of  encumbrances  on  the  buildings,  as  well  as 
the  taxes,  and  the  only  tenant  available  was  the  federal  welfare 
authorities,  who  rented  this  building  for  use  as  a  home  for  aged 
and  homeless  men. 

It  is  easy  to  realize  the  reaction  that  the  change  in  the  tenancy 
of  this  one  building  will  have  on  the  neighborhood,  especially  if 
prolonged  over  any  appreciable  length  of  time.  The  mothers  in 
the  neighborhood  are  not  anxious  to  have  their  young  children 
associating  with  men  so  aged  and  infirm  that  in  some  instances 
their  mental  powers  are  affected.  Not  only  this,  but  the  question 
of  sanitation  surrounding  such  a  habitation  presents  a  serious  prob- 
lem to  the  neighboring  families. 

Another  factor  of  decreased  value  ordinarily  felt,  but  accen- 
tuated by  the  depression  is  the  added  depreciation  of  buildings  due 
to  vacancies.  With  such  a  large  number  of  people  needy  and 
hungry,  many  of  these  unoccupied  properties  have  been  broken 
into  and  plundered  of  everything  that  was  removable.  The  lack 
of  repairs  that  are  necessary  to  keep  a  building  habitable  alone 
constitutes  an  important  item  of  added  depreciation  in  building 
values.  A  change  in  the  character  or  prolonged  vacancies  in  a 
given  area  certainly  decreases  the  value  of  the  few  houses  or 
buildings  that  retain  their  former  use  or  tenants.  Such  buildings 
become  entitled  to  the  benefit  of  the  use  of  the  obsolescence  factor, 
and  oftentimes  the  valuation  of  the  land  on  which  they  are  situ- 
ated should  be  reduced. 

These  items  of  physical  obsolescence  and  depreciation  just  men- 
tioned are  magnified  by  certain  breakdowns  in  our  legal  control, 
resulting  from  the  financial  crisis  which  we  have  been  facing 
during  these  last  few  years.  Many  valuable  leases  at  high  rental 
have  been  broken  through  the  bankruptcy  of  large  holding  com- 
panies.    Other  leases  or  rental  agreements  have  been  evaded  by 
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threat  of  following  a  similar  procedure.  These  forced  reductions 
have  been  so  numerous  that  they  have  reacted  as  a  guide  for 
others,  and  many  tenants  are  now  following  these  various  and 
devious  paths  to  reduced  rental  payments. 

The  attitude  of  the  courts  in  eviction  cases,  as  well  as  in  fore- 
closures and  the  protection  of  the  rights  of  the  mortgages,  have 
often  been  more  humanitarian  than  legalistic,  thus  making  property 
less  attractive  to  own  or  to  finance. 

Add  to  these  uncertainties  of  the  landlord,  the  problem  presented 
when  several  of  the  state  legislatures  in  their  last  session  attempted 
to  override  contract  rights,  one  can  easily  realize  why  the  money 
available  for  investment  in  real  estate  has  been  drastically  cur- 
tailed. It  is  hardly  necessary  to  add  that  lack  of  available  money 
for  this  investment  purpose  causes  a  definite  reaction  on  real  estate 
valuations  and  marked  stability. 

It  is  not  unnatural  that  the  deflation  in  general  economic  values 
and  national  income  should  be  felt  by  the  owner  of  real  property. 
It  is  expected  that  during  an  era  of  decreased  incomes  and  profits, 
the  landlord  or  property  owner  would  suflfer  along  with  others. 
But  generally  his  burden  has  been  intensified  because  such  a  large 
portion  of  the  state  and  local  taxes  is  collected  through  the  medium 
of  the  general  property  tax  placed  on  real  estate. 

In  our  city  general  property  taxes  carry  about  85  per  cent  of  the 
burden  of  financing  the  city  and  county  government,  and  of  this 
85  per  cent  practically  70  per  cent  falls  upon  real  property,  so 
that  the  owners  thereof  are  paying  practically  60  per  cent  of  the 
operating  costs  of  their  local  government. 

Some  types  of  business  can  shift  or  eliminate  certain  costs,  but 
real  estate  must,  during  this  period  of  reduced  rentals  and  in- 
comes, continue  to  pay  its  burden  of  taxes.  Revenues  from  prop- 
erty have  been  so  drastically  reduced  that  in  many  cases  taxes 
must  be  met  out  of  capital  rather  than  out  of  income.  This  has 
resulted  in  the  complete  abandonment  of  large  numbers  of  low- 
valued  and  vacant  properties.  The  owner  will  not  sell  unless  forced 
to,  and  he  knows  that  if  the  sale  of  his  property  becomes  neces- 
sary he  will  receive  for  it  only  a  fractional  part  of  its  real  worth. 
A  valuation  arrived  at  by  the  capitalization  of  his  present  income 
will  result  in  a  figure  much  lower  than  the  present  assessed  valua- 
tion. In  many  instances  the  owner  of  real  property  can  purchase 
practically  a  duplicate  parcel  for  much  less  than  either  he  or  the 
assessing  official  really  values  the  original  piece  of  property.  Many 
buildings,  as  a  result  of  these  conditions  reacting  with  other  fac- 
tors, have  so  decreased  in  utility  that  an  assessment  based  upon 
replacement  cost  less  physical  depreciation  results  in  a  figure  much 
in  excess  of  their  true  value.  Hotels  built  five  and  six  and  seven 
years   ago  to   care   for   an   inflated  traffic   are   seldom   worth   the 
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amount  necessary  to  replace  them,  less  a  nominal  depreciation  of 
from  12  per  cent  to  15  per  cent,  especially  after  they  have  experi- 
enced a  series  of  years  with  an  average  occupancy  of  less  than  60 
per  cent.  The  competition  in  entertainment  functions  and  dining 
service  built  up  during  the  days  of  prohibition  and  depression,  as 
well  as  the  new  and  cheaper  roadside  auto  camps,  has  greatly  de- 
tracted from  the  earning  possibilities  of  hotel  operation  and  invest- 
ment. Reduced  rentals  in  the  newer  and  better  business  buildings 
have  attracted  the  tenant  from  older  and  less  modern  accommoda- 
tions, and  have  resulted  in  a  permanent  loss  in  value  for  many  of 
those  older  locations,  especially  in  the  face  of  the  expected  socio- 
logical result  of  restricted  immigration,  decreased  birth  rates,  and 
agricultural  stimulation  on  the  future  growth  of  cities.  Some  com- 
mercial institutions  over-built  in  the  Coolidge  era  in  expectation 
of  ever-expanding  opportunities.  In  many  instances  the  expected 
use  of  the  excess  building  is  permanently  frustrated.  The  owners 
of  this  type  of  property  are  entitled  to  what  may  be  called  "  func- 
tional obsolescence,"  that  is,  a  certain  decrease  in  the  value  of 
their  property  commensurate  with  the  permanent  loss  of  utility  that 
has  actually  accrued,  whether  the  loss  be  due  to  attempted  over- 
expansion  or  to  permanent  loss  of  the  salability  of  their  space. 
An  example  of  over-building  is  a  large  mill  built  in  1929  to  take 
care  of  an  anticipated  40  per  cent  increase  in  business  which  has 
not  developed,  and,  on  the  same  basis  of  sane  prophecy,  will  not 
materialize  in  the  near  future.  This  building  should  not  be  assessed 
on  the  basis  of  the  original  $1,500,000  investment,  but  rather  on 
the  basis  of  its  usable  space  under  normal  conditions. 

In  1929  a  building  six  stories  in  height,  situated  on  four  lots  in 
the  old  downtown  district,  commanded  a  sale  price  of  $85,000.  A 
few  months  ago  it  sold  for  $18,500.  The  main  floor  is  the  only 
portion  that  can  be  operated  efficiently,  and  it  must  now  be  assessed 
on  the  basis  of  a  single-story  building.  Several  properties  are 
earning  no  net  income  because  of  the  enormous  debt  charges  to  be 
paid.  In  some  instances  it  was  possible  in  the  days  of  1929  to  rent 
or  lease  properties  for  such  inflated  rentals  that  it  seemed  possible 
to  pay  a  seven  per  cent  debt  service  on  full  valuation,  as  well  as 
taxes  and  other  costs.  But  even  in  normal  times  no  such  returns 
are  available.  These  properties  can  never  return  net  earnings  until 
these  encumbrances  are  liquidated  or  compromised. 

Reduced  incomes  and  increased  taxes  are  pointedly  portrayed  by 
an  analysis  of  the  gross  revenue  of  the  property  owner.  The 
records  of  a  large  and  successful  operator  of  real  estate  in  a  great 
eastern  city  reveal  that  while  in  1914  15  per  cent  of  his  gross 
revenue  went  to  the  payment  of  taxes,  in  1932  32^/2  per  cent  was 
so  expended. 

A  summary  of  these  statements  of  the  plight  of  the  landlord  or 
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property  owner  results  in  the  question  as  to  how  can  the  assessor 
set  a  reasonable  valuation  on  any  property  today.  It  is  my  belief 
that  the  best  or  only  practical  answer  to  this  question  lies  in  the 
theory  that  real  property  has  and  retains  a  certain  intrinsic  value 
which,  though  subject  to  change,  does  not  fluctuate  as  violently  as 
sales  or  income  from  property  due  in  times  of  depressed  or  appre- 
ciated economic  welfare.  This  is  especially  true  of  urban  property 
situated  in  communities  which  have  retained  a  stabilized  population 
figure,  and  which  continue  to  be  surrounded  by  the  same  arrange- 
ments of  productivity  and  markets  which  tended  to  build  the  city. 
This  true  or  intrinsic  value  of  property  fluctuates  in  what  might 
be  described  graphically  as  a  gradual  curve  covering  a  long  period 
of  time,  w^hile  sales  prices  and  rental  incomes  react  violently  and 
rapidly  to  variable  economic  conditions  in  such  a  manner  as  to  be 
charted  m  sharp  angles.  Sales  and  rentals  reflect  absolutely  the 
circumstances  of  today.  They  are  the  results  of  a  temporary  con- 
dition. A  true  value  of  property,  while  reflecting  to  some  degree 
the  present  financial  situation,  is  made  up  to  a  large  extent  of  its 
own  past  history  as  well  as  a  reasonable  prophecy  of  the  future. 
The  result  of  the  violent  downward  angle  of  sales  prices  and 
rental  incomes  which  we  are  now  experiencing  causes  a  gradual 
downward  trend  of  the  curve  of  these  true  valuations.  In  regard 
to  specific  properties,  which  are  subject  to  other  reactions,  this 
fluctuation  of  value  may  be  either  intensified  or  minimized.  It  is 
my  belief  that  in  the  city  of  Denver,  while  the  reductions  in  sales 
prices  or  rental  incomes  have  been  very  sharp,  this  movement  has 
caused  an  average  reduction  in  the  true  value  of  most  of  our  real 
estate  of  somewhere  between  10  per  cent  and  20  per  cent.  Values 
cannot  be  cut  as  sharply  as  incomes  have  decreased  with  the  sur- 
rounding economic  structure  still  remaining.  The  things  that  built 
the  city  have  not  been  dissipated — the  light,  the  air,  the  fertility 
and  worth  of  the  surrounding  country;  the  centralized  location 
and  transportation  facilities  of  the  city  remain  as  a  stabilizing  unit 
of  value.  This  last  previous  statement  is  not  to  be  construed  to 
mean  that  a  slight  horizontal  reduction  in  assessed  valuations  will 
result  in  a  good  assessment.  Some  few  properties  have  really 
appreciated  in  value  in  this  period,  especially  property  located  on 
those  outlying  business  streets  that  have  been  assimilating  the 
tenants  from  the  central  retail  district. 

In  my  opinion  many  mistakes  have  been  made  in  recent  years  by 
state  and  county  boards  ordering  horizontal  reductions.  Apparently 
these  moves  are  generally  motivated  by  political  expediency  rather 
than  by  a  desire  to  scientifically  adjust  valuations.  Instead  of 
bettering  the  condition  they  perpetuate  inequalities  by  making 
future  equalization  by  the. assessor  more  difficult.  It  must  always 
be   remembered  that  the  most   fundamental    requisite   of   a   good 
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assessment  is  equalization  or  uniformity,  regardless  of  the  ratio 
between  assessed  and  true  value. 

However,  a  certain  standard  of  reductions  can  be  ascertained 
and  used  efficiently  for  any  one  or  more  years  if  the  proper  excep- 
tions are  made.  In  our  city  the  basic  factor  used  in  arriving  at 
the  assessed  valuation  of  lots  is  the  unit  foot  rule.  In  various 
districts,  a  horizontal  cut  in  the  unit  foot  value  generally  results  in 
an  efficient  assessment  except  in  particular  instances  where  certain 
variations  must  be  made. 

It  appears  to  me  that  there  is  a  rather  heavy  downward  fluctua- 
tion in  the  real  value  and  desirability  of  corner  lots  in  this  mar- 
ginal district  between  the  centralized  retail  section  and  residential 
properties.  Recently  a  corner  property,  so  located,  and  assessed  in 
1930  at  $42,000,  sold  for  $6,300.  This  is  probably  due  to  the  in- 
creased use  of  the  automobile  and  modern  advertising  facilities, 
but  it  is  emphasized  by  our  present  economic  condition  and  re- 
quires a  variation  from  any  attempted  average  reduction. 

The  fundamental  factor  used  in  arriving  at  the  assessed  valua- 
tion of  buildings  in  our  city  is  our  schedule  of  cubic  foot  costs. 
Durifig  this  period  of  rapid  fluctuation  of  prices,  we  have  found 
it  more  feasible  to  determine  as  accurately  as  possible  the  percent- 
age decline  in  building  costs  for  the  various  types  of  improvements 
and  apply  the  proper  reduction  to  the  type  of  building  to  be 
assessed,  rather  than  to  attempt  to  set  up  new  schedules  of  costs 
and  refigure  each  building. 

The  depression  has  confronted  the  assessor  with  many  novel  and 
trying  problems,  the  same  as  it  has  almost  every  one.  It  is  my 
belief  that  the  great  lesson  in  assessments  to  be  learned  as  a  result 
of  this  period  is  that  true  value,  which  is  to  be  reflected  in  the 
assessed  value  of  the  property,  does  not  depend  entirely  upon  the 
hysterical  changes  of  booms  or  depressions,  but  is  a  steady  thing 
which  slowly  reflects  profits  of  good  times  and  the  losses  of  ad- 
•  versity. 

APPRAISAL  METHODS  IN  TIxMES  OF  DEPRESSION 

IVAN   A.   THORSON 

Appraisal  methods  in  depression  times  should  be  no  different 
from  the  methods  employed  in  so-called  normal  times.  Depres- 
sions, however,  expose  fault}^  methods  rather  ruthlessly. 

I  would  go  further  than  that  and  state  that  appraisal  methods 
should  be  the  same,  no  matter  what  the  purpose  of  the  appraisal 
may  be.    To  follow  any  other  course  is  fraught  with  danger. 

Real  estate  is  our  most  important  commodity,  and  is  still,  without 
doubt,  the  one  ive  knozv  least  about — in  fact,  we  haven't  even  agreed 
that  it  is  a  commodity.     During  the  period  of  constantly  growing 
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land  values,  real  estate  presented  no  problems.  If  there  were  any 
problems  they  were  effectively  buried  by  the  tide  of  ever-increasing 
prices — but  zvhat  a  problem  real  estate  has  becorne  now! 

Cost  Finding  is  Not  Appraising 

We  would  not  think  of  reckoning  the  value  of  an  oil  well  by  the 
size  and  depth  of  the  hole  or  by  the  cost  of  the  derrick.  Its  value, 
we  would  say,  would  depend  entirely  on  the  flow  of  oil. 

Real  property  which  yields  no  income  is  worth  no  more  than  a 
dry  oil  well. 

•■  Elementary,"  you  say.  True,  but  yet  there  are  many  who  still 
figure  the  value  of  income  property  by  what  the  building  has  cost 
and  by  what  may  have  been  paid  for  the  land. 

That  the  appraisal  methods  in  use  must  receive  a  thorough  over- 
hauling there  can  be  no  doubt.  We  are  without  question  due  for 
a  clwnge  in  the  constant  march  toward  ever  higher  land  values; 
the  old  ways  and  methods  will  therefore  no  longer  suffice.  A  better 
technique  must  came  into  general  use,  based  on  a  knowledge  of 
sound  economic  principles. 

There  is,  however,  such  a  widespread  lack  of  understanding  of 
the  correct  principles  involved  in  an  appraisal  of  real  property  that, 
in  order  to  bring  about  an  improvement  in  the  situation  and  to  affect 
a  general  acceptance  of  what  will  be  to  many  new  ways  of  doing 
things,  it  will  be  advisable  to  simplify  matters  as  much  as  possible. 
We  may  help  this  along  by  using,  wherever  possible,  methods  and 
experiences  with  which  the  public  is  already  more  or  less  familiar, 
provided  such  methods  are  sound  in  principle. 

I  shall  attempt  here  to  set  forth  a  simple  valuation  method  which 
has  stood  the  test  of  actual  usage.  The  "  cost "  method  heretofore 
in  vogue,  I  believe  we  will  agree,  has  broken  down  completely 
when  applied  to  income  properties. 

Constant  Influx  to  Cities  Has  Ceased 

The  belief  that  whenever  a  building  is  erected,  value  is  created, 
has  been  the  direct  cause  of  disastrous  overbuilding  in  almost  every 
line.  To  secure  occupancy  for  greatly  increased  floor  space  re- 
quires a  constant  influx  of  new  people.  However,  our  population 
influx  from  abroad  has  not  only  ceased,  but  the  population  stream 
has  been  reversed.  With  the  immigrants  has  gone  also  our  high 
birth-rate,  so  that  during  the  past  eight  years  alone  our  total  popu- 
lation increase  has  been  cut  in  two.  The  rush  to  the  city  has 
furthermore  abated,  the  tendency  now  being  back  to  the  land.  At 
all  events  the  increase  which  is  taking  place  in  our  cities  is  con- 
fined to  the  satellite  cities  and  other  outlying  territory.  The  census 
reports  show  that  the  "Downtown"  of  practically  every  large  city 
has  ceased  growing. 
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Real  Estate's  Great  and  as  Yet  Unsolved  Problems 

1.  What  shall   we  do  with  the  blighted  belts  surrounding  the 

metropolitan  center  of  practically  every  great  city? 

2.  How  can  we  dispose  of  the  vacant  floor  space  which  is  in- 

creasing to  an  alarming  degree  in  stores,  office  buildings, 
lofts,  warehouses,  etc.? 

3.  How  much  of  this  vacancy  will  be  permanent? 

No  satisfactory  solutions  have  as  yet  been  worked  out  for  these 
problems. 

Because  of  the  basic  difference  between  real  estate  and  ordinary 
consumption  goods,  the  ultimate  consequences  of  an  over-supply 
are  more  severe  in  the  case  of  real  property.  Surplus  quantities  of 
consumption  goods  may  be  eaten  up,  worn  out,  or  ploughed  under,  ^ 
but  we  can  neither  eat  up  nor  plough  under  floor  space,  and  it 
wears  out  slowly — all  the  while  piling  up  interest  charges,  taxes, 
assessments,  and  upkeep  costs. 

Cost  finding,  that  is,  measuring  bulk  and  original  cost  of  mater- 
ials entering  into  a  building  is,  as  suggested,  not  finding  value. 
Bricks  and  girders  in  a  building  are  no  longer  personal  property 
which  can  be  shipped  around  to  the  best  markets.  They  have  be- 
come real  estate  and,  like  the  land  to  which  they  are  attached,  have 
value  only  as  the  property  yields  net  income  to  the  owner. 

The  appraiser's  job  is  to  find  the  value  of  an  ozvnership.  An 
ownership  is  the  right  to  use  the  thing  owned.  Such  "  use  right " 
may  (1)  be  exercised  by  the  owner  himself,  or  may  (2)  be  sold 
(leased)  to  others. 

Bond  and  Common  Stock  Similarity 

A  lease,  if  well  secured,  has  all  the  characteristics  of  a  bond — 
definite,  periodical  income  and  a  determinable  expiration  date. 

To  find  the  value  of  such  an  ownership  is  a  comparatively  simple 
matter,  as  it  is  merely  finding  the  present  worth  of  a  known  series 
of  payments. 

The  value  of  the  right  to  use  the  property  as  exercised  by  the 
lessee  or  by  the  owner  himself,  on  the  other  hand,  is  like  the  value 
of  a  common-stock  ozvnership — indefinite,  indeterminable  and  im- 
possible to  calculate  exactly  through  any  mathematical  or  other 
device,  because,  as  in  the  case  of  common  stocks,  such  a  right  is 
affected  by  a  great  many  things  and  will  fluctuate  widely  over  a 
term  of  years.  We  have  wasted  a  great  deal  of  precious  time  in 
trying  to  devise  useless  mathematical  valuation  processes  designed 
to  definitely  calculate  such  future  incomes. 

TJiis  important  distinction  between  the  two  types  of  real  prop- 
erty ozviierships  has  heretofore  apparently  been  overlooked. 

It  shoidd  be  rioted  at  this  point  that  every  leased  property  lias 
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two  ownerships  —  the  lessor's  interest,  referred  to  above,  and  the 
lessee's  interest,  which  corresponds  almost  exactly  to  the  interest 
of  the  fee  owner  who  operates  his  own  property.  That  is,  the 
valuation  process  tised  to  determine  the  lessee's  interest  in  an  in- 
come property  presents  the  same  difficulties  and  problems  as  does 
the  valuation  of  the  interest  of  the  fee  owner  who  operates  such  a 
property  himself.  The  sum  of  the  value  of  the  two  ownerships  in 
a  leased  property  zvill  be  the  total  value  of  the  property,  as  the 
word  property  is  generally  understood.  Why  assessors  in  some 
states  ignore  one  or  the  other -of  these  two  interests  is  not  quite 
clear.  If  there  is  a  statute  prohibiting  taxing  one  of  these  in- 
terests, such  statute  should  be  changed  for  obvious  reasons. 

Valuation  Methods  Employed  by  Experienced 
Security  Investors 

Analysts  of  securities  have,  from  time  immemorial,  employed  a 
method  whereby  they  designate  their  estimate  of  the  soundness  of 
equity  securities  by  demanding  from  such  securities  a  rate  of  yield 
reflecting  the  estimated  risk.  That  is,  their  estimate  of  the  cer- 
tainty of  interest  return  and  the  liquidity  of  the  principal  are  given 
expression  in  the  rate  of  return  which  they  demand  from  the 
securities.  That  they  often  have  been  wrong  in  their  estimates 
does  not  alter  the  principles  involved. 

Forecasting  Risks 

To  pretend  that  zve  can  predict  exactly  zvhat  the  future  net  in- 
come from  a  lessee-  or  ozvncr-operated  property  zvill  be,  zvould  be 
to  arrogate  to  ourselves  prophetic  vision. 

Instead,  therefore,  of  attempting  in  an  appraisal  of  real  property 
to  estimate  and  to  designate  in  dollars  the  future  income  spread,  as 
has  been  attempted  by  a  certain  school  of  appraisers,  we  may  obtain 
fully  as  accurate  results  by  estimating  from  all  available  data  the 
probable  hazards  incident  to  ownership  of  the  particular  property 
under  consideration,  and  reflect  such  hazards  in  our  capitalization 
of  the  present  warranted  net  earnings  from  the  property,  tising  a 
rate  per  cent  reflecting  the  estimated  future  risks. 

This  procedure  besides  being  simple  of  application,  has  the  fur- 
ther merit  of  forcing  the  owner  or  lessee  as  well  as  a  prospective 
buyer,  to  a  consideration  of  the  investment  risks  involved.  The 
item  of  adequate  rentals  would  as  a  result  be  looked  into  more 
carefully.  It  will  be  found  an  effective  antidote  against  reckless 
and  ill-considered  buying,  leasing,  or  building.  Such  a  system 
encourages  an  unbiased  weighing  of  the  extensive  data  necessary  to 
arrive  at  a  warranted  conclusion  as  to  what  income  to  demand. 

Preliminary  Data 

As  a  preliminary,  however,  to  any  appraisal  of  owner-  or  lessee- 
operated  properties,  the  following  becomes  necessary: 


314  NATIONAL  TAX  ASSOCIATION 

1.  Classify  the  property,   as  to  nature  and  extent  of  incomes, 
whether 

A.  Money  (rents) 

B.  Amenities    (comforts,   pride   of   ownership,   and  other 

satisfactions) 

C.  Business  profits. 

This  will  determine  method  of  procedure. 

2.  Next  determine  whether  the  income  is  likely  to : 

A.  Increase 

B.  Diminish 

C.  Remain  constant. 

This  will  determine  the  capitalization  rate   (in  case  of  prop- 
erties with  money  income). 

3.  Finally  we  must  estimate  the  earning  life  of  the  property. 
This  will  fix  the  duration  of  the  flow  of  the  income  and  sug- 
gest the  amount  of  the  annual  "  sinking  fund  "  necessary  to 
amortize  the  investment  in  the  building  and  accessories  dur- 
ing their  earning  lives. 

When  Income  is  Not  in  the  Form  of  Money  (Rent) 

When  the  income  from  a  property  is  rendered  directly  to  an 
owner  in  the  form  of  amenities  or  business  profits,  a  definite  capi- 
talization of  the  income  becomes  difficult,  if  not  impossible.  If  the 
improvement  is  a  proper  one,  we  proceed  to  designate  the  cost 
involved  in  securing  another  similar  physical  property  of  like  util- 
ity as  the  value  of  such  property.  In  some  cases  we  may  compare 
the  property  to  be  appraised  with  other  similar  properties  which 
have  a  definite  money  income,  or  which  have  in  some  other  way 
established  a  more  or  less  definite  money  value.  This  is  in  accord- 
ance with  methods  now  in  use  by  assessors. 

Among  properties  which  come  under  the  head  of  having  no 
money  incomes  (rents)  and  which  must  therefore  be  appraised  by 
the  "  replacement  cost "  or  "  comparison  "  method,  are  the  fol- 
lowing : 

1.  Houses  in  which  owner  lives. 

2.  Manufacturing  plants  owned  by  the  manufacturer. 

3.  Railroad  terminals  and  rights  of  way. 

4.  Properties  owned  by  a  group  of  people,  such  as  churches, 

clubs,  etc. 

5.  Properties  owned  and  used  by  the  municipality,  state,  and 

national  governments,  such  as  schools,  libraries,  parks,  etc. 

Some  properties  yield  their  income  to  the  owner  both  in  the  form 
of  money  income  and  as  amenities — a  farm,  for  example,  on  which 
the  owner  lives.     The  home,  in  such  a  case,  should  be  valued  on 
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the  basis  of  its   replacement   cost,   while  the    farm   should   be   ap- 
praised by  the  proper  capitalization  of  its  net  income. 

Risk,  Earning  Life,  Amortization 

As  an  illustration  of  the  procedure  involved  in  determining  the 
risk  factor  (the  proper  interest  rate),  the  economic  life,  and  the 
sinking  fund  factors  (amortization),  we  give  below  a  table  sug- 
gesting the  variation  in  risk  and  earning  life  applicable  to  build- 
ings of  different  types,  and  to  their  equipment.  The  furniture,  the 
removable  refrigeration  parts,  etc.,  are  personal  property,  it  is  true, 
and  must  be  appraised  as  such,  but  they  are  part  of  the  investment 
demanding  a  certain  part  of  the  earnings  from  the  property  to  take 
care  of  interest  on  such  investment  as  well  as  amortization  charges 
necessary  to  pay  back  this  investment  in  them  before  they  are 
worn  out. 

T'ABLE  I 

General  Table  Suggesting  Interest  Rates  Reflecting  Varying  Risks 
Varying  Economic  Life 
A  B 

Improvements  and  Interest  Rate 

Component  Parts  Reflecting 

Risk 
I.     Building  Investment 

(Including  Pre-Organ.   Expenses    .  .      8%  to  14% 

Furniture   and   Furnishings    11%  to  15% 

Refrigeration    Equipment    10%  to  15% 

Heating  Equipment    I0%  to  14% 

Elevator     9%  to  14% 

Hot  Water  System   10%  to  14% 

Miscellaneous   Equipment    8%  to  14% 

Land 4^%  to  10% 


C 

Estimated 

Economic 

Life 

10 

to 

45 

yrs 

b 

to 

12 

yrs 

7 

to 

IS 

yrs 

8 

to 

25 

yrs 

10 

to 

30 

yrs 

b 

to 

20 

yrs 

While  it  is  proper  to  use  separate  appraisers  for  personal  prop- 
erty (furniture,  etc.),  the  practice  of  employing  one  appraiser  to 
place  a  valuation  on  the  land  and  another  to  appraise  the  buildings 
is  obviously  untenable.  As  the  improvement  becomes  part  of  the 
land,  its  income  cannot  logically  be  considered  separately  from  the 
land.  (Exception  might  be  made  in  the  heart  of  the  city,  where 
improvements  are  obviously  proper.) 

Interest  Rate  Will  Vary 

Of  greatest  importance  is  the  fact  that  the  interest  rate  will  vary 
materially  with  the  type  of  the  property  under  consideration,  and 
one  of  the  chief  functions  of  the  appraiser  is  to  be  able  to  choose 
the  right  interest  rate  with  which  to  capitalise  the  net  earnings 
from  different  types  of  properties. 

The  risk  involved  in  the  investment  in  an  apartment,  for  ex- 
ample, is  quite  considerable.     The  rate  per  cent  selected  to  repre- 
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sent  the  investment  risk  involved  will  depend  upon  the  type,  use, 
and  quality  of  the  building  and  equipment.  The  estimated  length 
of  the  earning  life  of  building  and  equipment  will  depend  largely 
on  the  same  factors.  Both  the  risk  and  the  economic  life  will  also 
depend  to  a  considerable  degree  on  the  location  and  environment 
of  the  property. 

Incidentally,  accessories  should  command  a  high  interest  return 
because  of  the  risk  they  represent.  The  land  should  be  classified 
by  blocks  so  far  as  possible,  and  value  given  to  it  commensurate 
with  its  earning  capacity.  The  fact  is  that  we  have  recognized  the 
earning  value  of  the  land  to  a  considerable  extent,  although  we 
have  not  extended  this  recognition  to  the  improvements,  but  have 
treated  the  buildings  as  though  they  still  were  so  many  bricks,  so 
many  girders,  etc.,  which  might  at  any  time  be  sold  as  such,  which, 
of  course,  is  impossible,  as  they  have  become  part  and  parcel  of  the 
land  and  have  value  only  as  such  value  is  justified  by  earinngs. 
The  building  is  worth  only  zvhat  it  adds  to  the  lajid  value.  It  may 
add  nothing  and  in  many  cases  the  land  would  be  worth  more  with- 
out the  building,  in  which  case  the  building  would  be  a  liability, 
just  as  good  farm  land,  drilled  for  oil,  but  which  contains  no  oil, 
would  be  worth  more  if  the  holes  were  filled  up  and  the  derricks 
taken  away. 

Properties  in  "'  j\Iid-Life  " 

From  now  on,  by  far  the  greatest  number  of  income  properties 
which  assessors  will  be  called  upon  to  appraise  will  be  properties 
in  mid-life,  or  properties  which  are  somewhat  along  in  years,  as 
owing  to  the  over-supply  in  many  types  of  uses,  there  is  likely  to 
be  very  little  new  building  for  awhile.*  A  building,  new  or  old, 
is  at  any  time  worth  what  it  consistently  will  earn.  By  making 
the  building  residual,  therefore,  its  value  as  an  earning  unit  will  be 
determined,  and  the  appraiser  is  spared  the  trouble  of  calculating 
replacement  cost,  obsolescence,  and  other  depreciation.  It  is  of 
absolutely  no  consequence  what  the  improvement  may  have  cost 
the  owner,  so  far  as  its  present  value  is  concerned. 

The  fact  that  buildings  as  such  may  have  no  value  seems  to  be 
very  difficult  for  many  appraisers  to  grasp,  in  spite  of  the  fact  that 
on  every  hand  in  blighted  districts  may  be  found  buildings  which 
not  only  have  no  value,  but  are  definite  liabilities  because  they  are 
subject  to  taxation  although  earning  nothing.  The  only  remedy 
for  the  owners  in  such  cases  is  to  tear  down  the  buildings.  (Keep 
in  mind  the  dry  oil  well.) 

Appraising  Properties  in  Blighted  Business  Districts 

We  would  suggest  the  following  appraisal  procedure  in  blighted 
districts: 

*  Reference  is  made  to  income  or  business  uses  only. 
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By  assigning  more  or  less  uniform  value  to  the  land  based  on 
its  average  earning  capacity  in  a  certain  section,  the  appraisal  may 
become  quite  simple  by  then  making  the  building  value  residual. 
It  is  a  much  simpler  process  than  trying  to  measure  the  so-called 
reproduction  cost  of  older  buildings,  which,  by  the  w^ay,  means 
absolutely  nothing  in  view  of  the  fact  that  the  building  material 
could  not  be  recovered  and  sold  elsewhere  except  at  a  cost  greater 
than  that  which  new  material  may  be  bought  for.  It  is  therefore 
a  senseless  performance  to  add  up  the  cost  of  the  component  parts 
of  the  building  and  call  this  value.  The  building  materials  have 
become  real  estate  when  they  first  were  placed  in  the  building  and 
they  have  no  value,  as  stated,  except  as  such  value  represents  capi- 
talized services  or  income  from  the  real  estate. 

Appraise  preferably,  therefore,  by  streets  and  blocks.  The  earn- 
ing capacity  of  different  lots  in  the  same  block  may  vary  greatly. 
For  example,  a  block  facing  on  a  good  retail  street  may  have  a 
front-foot  value  on  that  street  of  $5,000  or  more.  One  hundred 
or  one  hundred  and  fifty  feet  back,  on  the  side  street,  the  earning 
value  of  frontage  in  this  block  may  drop  to  as  low  as  $200,  or  even 
less,  per  front  foot.  Farther  back,  within  two  or  three  blocks,  from 
such  good  retail  street  the  earning  value  of  the  frontage  may  have 
dropped  to  $50  a  front  foot,  while  it  often  is  taxed  on  the  basis 
of  $500  a  front  foot,  because  at  one  time  it  was  considered  to  have 
a  value  of  from  $1,500  to  $2,000  per  front  foot  (according  to  the 
owner,  who  had  bought  it  and  was  holding  it  for  speculative  pur- 
poses on  account  of  its  proximity  to  the  high-priced  frontage). 

The  appraiser  should,  in  such  case,  carefully  check  the  rentals 
in  the  block,  preferably  over  a  period  of  three  or  more  years,  to 
ascertain  whether  incomes  are  static  or  receding.  (In  blighted 
districts  rents  seldom,  if  ever,  increase.) 

If  the  rents  are  static  or  receding,  place  a  price  on  the  land  in 
keeping  with  the  average  earning  capacity  of  the  lots  in  the  vari- 
ous parts  of  the  block.  Judgment  must  be  exercised  here,  however. 
For  instance,  the  middle  portion  of  the  street  frontage  in  the  block 
may  earn  on  the  basis  of  $100  a  front  foot,  capitalized  at,  say,  8% ; 
the  portion  within  100  feet  from  the  corners  may  earn  on  $125  a 
front  foot;  one  corner  might  have  an  earning  capacity  reflecting 
a  value  of  $1,750  or  more  per  front  foot,  while  the  other  corner, 
on  the  same  street  in  the  same  block,  may  have  an  earning  value 
of  only  $175.  Obviously,  in  such  a  block  no  averages  could  be 
assumed.  In  most  blocks  there  is,  however,  a  fairly  definite  rela- 
tion of  earning  values,  and  the  average  earning  value  of  the  dif- 
ferent parts  of  the  blocks  may  be  determined  with  reasonable 
accuracy. 
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An  Example 

Suppose  a  lot  in  the  middle  of  the  block  referred  to  has  a  50-foot 
frontage.  This  means  that  it  should  be  capable  of  earning  on  a 
land  valuation  of  $5,000.  The  lot  is  improved  with  a  one-story 
retail  store  building  which  originally  cost  the  owner  $10,000,  Sup- 
pose, further,  that  the  net  earnings  amount  to  $500  a  year,  after 
all  deductions  for  taxes,  public  utilities,  operating  expenses,  repairs, 
a  reasonable  salary  for  the  proprietor,  etc. 

The  lot  valuation,  as  stated,  was  $5,000,  based  on  the  average 
earnings  of  this  and  other  lots  in  the  same  block,  similarly  located. 
If  the  land  were  taxed  on  the  $5,000  basis,  the  question  then  would 
be,  on  what  basis  should  the  building  be  taxed?  On  the  basis  of 
8%  net  income  on  the  land,  the  return  (on  $5,000)  should  be  $400, 
leaving  $100  as  the  earnings  from  the  building.  One  hundred  dol- 
lars capitalized  on  the  basis  of  S%  will  give  us  $1,250  as  the  value 
of  the  building.  Surely  no  sensible  purchaser  would,  on  such  a 
showing,  pay  more  than  $6,250  for  the  property,  and  why  should 
it  therefore  be  taxed  on  more  than  this? 

On  the  other  hand,  if  the  usual  "  cost  of  reproduction  "  methods 
were  used,  we  would  have  the  following  situation :  The  total  ap- 
praised value  of  land  and  building  would  be  $15,000.  In  most 
cases  the  appraised  valuation  is  cut  in  two  for  tax  purposes  (al- 
though the  law  may  call  for  a  100%  basis),  leaving  a  valuation  of 
$7,500.  If  the  tax  rate  were  4%,  the  tax  would  amount  to  $300, 
while  if  it  is  taxed  according  to  the  "  income  "  method  suggested, 
that  is,  on  $3,125  (half  of  $6,250),  the  tax  would  be  $125. 

In  the  first  place  (where  tax  is  $300),  the  owner's  tax  rate 
would  be  equivalent  to  a  60%  income  tax  ($300  on  $500),  leaving 
him  a  little  over  3%  return  on  the  valuation  of  $6,250,  and  less 
than  1^%  on  his  original  investment  of  $15,000.  Isn't  it  enough 
that  he  should  have  lost  $8,750  of  his  original  investment?  It 
seems  like  rubbing  it  in  to  practically  confiscate  the  little  he  has 
left  through  a  tax  process  which  is  neither  reasonable  nor  just, 
but  can  only  be  described  as  a  perpetuation  of  an  outworn  tra- 
dition. 

Furthermore,  I  do  not  believe  8%  is  an  adequate  return  on  an 
investment  in  a  blighted  district.  At  least  10%  return  should  be 
demanded  from  the  property  to  fairly  reflect  the  risk  involved. 
If  the  earnings  from  the  property  were  capitalized  at  10%,  it  would 
show  a  property  value  of  only  $5,000,  and  the  injustice  of  the 
assessment  would  be  still  more  pronounced. 

Amortizing  the  Wasting  Assets 

There  is  another  matter  that  must  be  taken  into  consideration; 
that  is  the  repayment  to  the  owner  of  his  investment  in  the  im- 
provements over  their  economic  lives,  a  matter  which  is  seemingly 
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overlooked  by  many.  This  repayment  takes  the  form  either  of 
fixed  annual  amounts  or  may  be  in  the  form  of  an  annuity  placed 
at  compound  interest  at  a  safe  rate,  say,  3%,  3^%,  or,  in  rare 
cases,  4%.  This  amortization  amount  represents  additional  earn- 
ings which  should  be  demanded  from  the  property,  the  exact  sum 
depending  on  the  economic  lives  of  the  building,  equipment,  acces- 
sories, etc.     (See  Table  I,  column  C,  above.) 

Obviously,  we  cannot  go  into  further  detail  here.  We  have 
sketched  in  the  briefest  possible  way  what  the  author  terms  his 
"  Simplified  Appraisal  System,"  Chapter  V  of  which  sets  out  in 
more  detail  the  operation  of  capitalizing  the  estimated  future  net 
income  through  the  use  of  rates  reflecting  the  risks  involved. 

All  I  hope  to  do  in  this  brief  paper  is  to  indicate  some  of  the 
high  spots  of  a  simple,  and  what  I  believe  to  be  an  economically 
sound,  method  of  fixing  values  on  income  properties  for  tax  as 
well  as  for  other  purposes.  As  stated,  single  dwellings,  industrial 
buildings  occupied  and  used  by  the  owner,  and  other  properties 
yielding  their  benefits  directly  to  the  owner  in  the  form  of  ameni- 
ties or  as  business  profits  which  are  difficult  to  separate  from  rents, 
are  properly  appraised  on  the  basis  of  reproduction  cost,  care  being 
taken  not  to  allow  a  full  cost  value  in  cases  where  the  improve- 
ments are  inadequate,  or,  as  in  the  case  of  a  defunct  social  club, 
where  the  property  no  longer  properly  serves  its  purpose. 

In  these  cases,  sufficient  allowance  must  be  made  for  lost  value 
in  keeping  with  the  loss  of  utility. 

Illustration  of  the  Difference  between  a  "  Cost  " 
Appraisal  and  a  "  Value  "  Appraisal 

The  following  graph  shows  the  result  of  a  study  which  I  made 
of  a  considerable  down-town  area  of  a  western  city,  part  of  which 
comes  under  the  designation  of  blighted  districts. 

tax  and  income  values 
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The  double  line,  labeled  100%,  shozvs  the  tax  valuation  placed 
on  the  three  streets.  A,  B,  and  C,  the  buildings  being  appraised  on 
a  cost-reproduction  basis  and  the  land  valued  on  the  basis  of  the 
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estimated  sale  price.  The  latter  (land  price)  was  obtained  by  some 
of  my  associates  approaching  the  owner  as  prospective  buyers  in 
a  position  to  make  cash  purchases.  The  numbers,  1,  2,  and  3,  etc., 
at  the  bottom  of  the  graph,  indicate  street  numbers.  The  territory 
covers  ten  blocks  from  left  to  right.  This  graph  shows  the  prac- 
tical necessity  of  equalizing  tax  values  in  blighted  or  faded  busi- 
ness districts  before  further  horizontal  adjustments  up  or  down  are 
made  in  either  land  valuations  or  in  tax  rates. 

Failure  to  do  this  will  result  in  either  one  of  two  things.  Where 
the  property  is  strongly  held,  the  buildings  will  be  torn  down  and 
thus  taxes  now  collected  from  buildings  will  be  lost.  Where  the 
property  is  weakly  held,  the  municipality  is  apt  to  get  both  build- 
ings and  land,  and  all  taxes  from  the  property  will  be  lost. 

Market  Value 

/  have,  in  this  paper,  made  no  reference  to  "Market  Value," 
the  value  which  most  states  require  their  appraisers  to  find.  It  is 
indeed  very  unfortunate  that  we  have  come  to  employ  the  same 
designation  for  two  quite  different  concepts,  calling  them  both 
"  Market  Value." 

A  little  reflection  will  convince  us  that,  except  in  case  of  small 
homes,  the  use  and  value  of  which  we  are  thoroughly  familiar  with, 
or  in  the  very  few  cases  where  rents  have  been  highly  stabilized, 
there  cannot  be  such  a  thing  as  market  value  of  land,  in  the  sense 
that  we  have  market  value  of  commodities  and  securities.  No 
wonder,  then,  that  the  decisions  of  our  courts  pertaining  to  the  so- 
called  "  Market  Value  "  of  land  are  in  many  cases  flatly  contra- 
dictory, and  that  many  of  the  laws  passed  by  our  legislatures  in 
regard  to  land  valuation  are  impossible  of  application.  No  wonder 
we  have  twenty  different  definitions  of  market  value  in  the  statutes 
of  as  many  states. 

Actual  Market  Value  needs  neither  statutory  definitions  nor 
court  interpretations.  It  needs,  furthermore,  no  appraisal.  It  is 
simply  the  price  at  which  things  sell  for  regularly  at  some  partic- 
ular point  of  time.  We  need  no  appraiser  to  tell  us  the  price  of 
bread,  sausage,  eggs,  Gillette  razor  blades,  automobiles,  or  General 
Electric  stock.  The  price  of  such  things  may  be  ascertained  at 
any  time  by  anyone  who  wants  to  know.  Unique  things  like  land, 
specially-made  yachts,  masterpieces  in  art,  etc.,  on  the  other  hand, 
can  obviously  not  have  market  value  as  this  concept  applies  to 
ordinary  commodities  and  securities. 

One  of  the  first  requirements  for  anything  to  have  market  value 
is  that  there  must  be  many  of  the  same  kind.  Land  is  heterogen- 
eous; there  are  no  exact  duplicates  in  land,  and  it  is  therefore  at 
once  disqualified  on  that  basis  alone.  Land  has  other  character- 
istics which  set  it  apart  from  ordinary  commodities — from  personal 
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property,  such  as  its  immovahility;  it  cannot  be  moved  about  from 
place  to  place;  it  cannot  be  stretched  or  shrunk,  and  once  acquired, 
we  cannot  withdraw  our  investment  in  it  by  "  using  it  up "  or 
wearing  it  out — that  is,  referring  to  geographic  area.  But  land 
has,  besides  geographic  area,  what  may  be  termed  economic  area, 
that  is  economic  utility,  and  that  may  be  moved  about,  stretched, 
destroyed,  or  worn  out.  The  most  valuable  locations  may  and  do 
move  from  place  to  place;  we  may  stretch  or  multiply  the  land 
area  by  the  erection  of  multi-story  buildings,  and  the  usefulness 
of  property  may  certainly  be  destroyed  by  improper  use  or  by 
external  causes  beyond  our  control.  It  is  the  confusion  of  the 
geographic  and  the  economic  concepts  of  land  which  to  a  large 
extent  has  played  havoc  with  our  appraising. 

I  have  devoted  a  chapter  in  my  "  Simplified  Appraisal  Course  " 
to  the  subject  of  Market  Value,  in  an  attempt  to  account  for  and 
explain  the  confusion  of  the  two  types  of  value.  I  shall  be  glad 
to  mail,  without  obligation,  a  copy  of  this  chapter  to  anyone  who 
may  be  interested. 

Tax-Reduction  Rackets 

While  not  exactly  in  line  with  the  subject  of  this  paper,  it  will 
probably  not  be  amiss  to  call  attention  to  the  various  schemes  and 
devices  which  the  real-estate  racketeer  is  employing  in  his  constant 
endeavor  to  fleece  the  public.  Taking  advantage  of  the  fact  that 
the  average  property  owner  can  spare  but  little  time  from  his 
regular  business  for  his  real-estate  problems,  and  capitalizing  the 
general  movement  for  tax  reduction,  which  has  been  under  way 
for  some  time,  a  number  of  self-styled  tax  and  real-estate  experts 
have  made  the  rounds,  soliciting  contributions  from  property  own- 
ers, claiming  influence  with  politicians,  pull  with  the  assessor,  and 
what  not,  through  which  they  say  they  can  guarantee  tax  reduc- 
tions. If  all  other  means  fail,  they  infer,  legal  action  will  be 
instituted  to  secure  such  reductions.  Not  always  is  an  advance  fee 
exacted;  sometimes  they  are  content  to  sign  up  the  owner,  agree- 
ing to  take  as  their  fee  a  stipulated  percentage  of  the  tax  reduc- 
tion, "  if,  as,  and  when  such  tax  reduction  takes  place." 

This  sounds  very  reasonable  and  fair  to  the  owner.  One  hotel 
proprietor  in  Los  Angeles  paid  such  a  "  tax-reducer "  $5,000  as 
his  share  of  tax  reduction  under  a  written  contract  which  obli- 
gated the  property  owner  to  pay  50%  of  all  tax  reduction  which 
might  be  made  within  a  certain  period.  This  racketeer  collected 
this  amount,  although  the  assessor  stated  to  the  writer  that  he  had 
never  seen  or  heard  of  him.  The  "  tax-reducer  "  simply  took  ad- 
vantage of  a  general  horizontal  tax  adjustment  made  inevitable 
by  the  tremendous  rise  in  the  value  of  the  dollar,  which  took  place 
after  the  stock  market  crash. 
21 
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I  believe  most  assessors  will  encourage  the  employment  of  honest, 
capable  and  disinterested  analysts  and  counsellors  by  the  owner 
for  the  purpose  of  making  critical  and  analytical  studies  of  his 
properties. 

I  believe  that  any  assessor  will  be  glad  to  consider  a  request  for 
adjustment  in  tax  valuations  when  such  request  is  accompanied  by 
a  proper  analysis  and  statement  of  facts  enabling  the  assessor  to 
intelligently  check  the  actual  status  of  the  properties  with  the 
minimum  amount  of  work  on  his  part.  Assessors  are,  as  a  rule, 
very  limited  in  the  amount  of  money  at  their  disposal,  and  are 
therefore  not  always  in  a  position  to  make  rechecks  or  detailed 
analyses  whenever  requested,  regardless  of  how  much  they  might 
be  disposed  to  do  so. 

Such  income  and  proper  use  analysis  made  by  parties  who  are 
qualified  to  make  them  will,  among  other  things,  bring  out  whether 
or  not  such  properties  are  equitably  taxed  in  comparison  with  other 
properties  in  the  same  territory.  It  will  furthermore  give  the 
owner  a  true  picture  of  his  holdings  and  indicate  to  him  the  best 
use  to  which  his  property  may  be  put,  as  well  as  the  reasonable 
sale  or  rental  value  of  same,  and  in  many  cases  the  owner  may  find 
through  the  information  brought  to  light  by  such  an  analysis  that 
he  is  not  over-taxed,  comparatively  speaking. 

Extending  the  xA.ssessor's  Scope 

Just  another  thing :  The  assessor's  office  is  being  maintained  at 
great  expense  to  the  public.  The  assessor  is  entrusted  with  vast 
responsibility,  which,  so  far  as  my  observation  goes,  is  discharged 
wdth  credit  to  the  office.  Why  should  not  the  usefulness  of  this 
office  be  greatly  expanded  by  making  it  the  authoritative  source  of 
information  in  regard  to  land  values  of  every  kind?  This  would 
mean,  of  course,  that  tax  values  and  the  numerous  other  so-called 
land  values  be  properly  synchronized.  But  why  not?  Able  stu- 
dents of  our  land  problems  are  increasingly  coming  to  the  conclu- 
sion that  there  should  be  only  one  kind  of  land  value,  that  is,  the 
reasonable,  warranted,  utility  value,  based  on  the  benefits  which 
the  land  will  yield  to  its  owner.  Any  other  kind  of  value  is  a 
fictitious  one.  Possibly,  by  making  the  assessor's  office  the  head- 
quarters for  information  in  regard  to  sound  land  values,  we  might 
avoid  a  great  deal  of  the  enormous  expense  incident  to  condemna- 
tion and  other  court  proceedings,  which  too  often  are  brought  for 
the  purpose  of  gaining  unjust  advantage. 

Another  function  which  has  been  suggested  for  the  assessor's 
office  is  to  serve  as  a  source  of  information  to  which  the  unin- 
formed may  turn  for  unbiased  information  in  regard  to  land  values. 
Where  is  there  now  such  a  tribunal?  The  above  is  a  mere  sug- 
gestion.    It  may  be  worth  thinking  about. 
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Taxes  and  Land  Devaluation 

That  taxes  on  land  must  be  reduced,  I  believe,  may  be  taken  for 
granted  if  land  is  not  going  to  become  a  drug  on  the  market;  but 
such  reduction  should  come  through  shifting  the  tax  burden  to 
other  taxable  ownerships  and  through  the  general  reduction  of  the 
amount  of  taxes,  rather  than  through  fictitious  land  values,  whether 
such  land  values  are  made  too  low  or  too  high.  This  constant 
juggling  with  the  so-called  "  market  value  of  land "  must  cease, 
and  a  warranted,  calculated  value  based  on  income  must,  when 
income  property  is  considered,  be  substituted  for  this  nebulous 
thing  called  market  value,  a  term  which  may  be  all  too  readily 
twisted  to  conform  with  the  wishful  thinking  of  the  self-server. 
If  any  proof  is  needed  of  this  contention,  visit  some  court  where 
condemnation  proceedings  are  in  progress.  The  meaningless  jargon 
employed  by  many  attorneys  and  their  reprehensible  "  razzing  " 
of  witnesses  is  not  particularly  conducive  to  creating  respect  for 
our  methods  of  determining  real  estate  values  through  court  pro- 
cedure. 

Land  valuation  should  never  have  become  a  matter  of  court 
procedure,  and  I  know  courts  do  not  relish  this  difficult  work  im- 
posed upon  them.  Land  valuation  is  a  matter  which  requires  the 
highest  specialized  training  and  skill.  However,  as  we  of  the  real 
estate  profession  have  failed,  in  the  past,  to  properly  qualify  our- 
selves for  this  work,  land  valuation  controversies  have  inevitably 
been  fed  into  the  legal  hopper  and  eventually  have  landed  in  the 
courts.  The  recent  establishment  of  the  American  Institute  of 
Real  Estate  Appraisers  is  most  reassuring.  This  Institute  aims  to 
accept  into  its  ranks  only  men  of  unquestioned  integrity  and  ade- 
quate qualifications.  I  believe  the  entrance  of  the  Institute  into 
the  real  estate  field  marks  an  epoch  in  the  real  estate  business  and 
is  a  monument  to  the  splendid  foresight  of  its  sponsors,  the  National 
Association  of  Real  Estate  Boards,  in  their  sincere  endeavor  to 
raise  the  real  estate  profession  to  higher  levels. 

Chairman  Edmonds:  The  discussion  will  be  continued  by  Pro- 
fessor Simeon  E.  Leland  of  Chicago,  who  has  now  not  only  ex- 
perience as  a  thinker  in  the  tax  field  but  as  an  administrator,  under 
somewhat  difficult  conditions,  as  he  told  us  yesterday.    Mr.  Leland. 
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SIMEON    E.   LELAND 

From  an  economic  point  of  view  the  problem  of  property  valua- 
tion is  fundamentally  the  same  in  every  period  of  the  business 
cycle.  Valuation  in  a  depression  is  no  different  in  theory  from 
valuation  in  a  period  of  prosperity     The  problem  consists  in  every 
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case  in  finding  the  fair  cash  or  market  value  of  the  property  in 
question.  These  terms  are  no  longer  of  doubtful  meaning/  but  in 
a  depression  assessors  seemingly  find  it  difficult  to  discover  what  is 
the  market  value  of  many  types  of  property  on  the  assessment  list. 
They  are  faced  with  the  dilemma  of  writing  down  valuations  on 
many  classes  of  property  frequently  to  unprecedented  low  levels, 
if  their  assessments  are  to  reflect  actual  market  conditions,  or  of 
maintaining  a  status  quo  so  that  various  governments,  without  in- 
ordinate increases  in  tax  rates  or  in  the  face  of  tax-rate  limitation 
laws,  may  have  a  tax  base  sufficient  to  produce  needed  revenues. 
Whatever  their  choice,  difficulties  may  ensue.  If  the  level  of  val- 
uations is  kept  artificially  high  taxpayers  doubtless  will  contest  the 
legality  of  assessments  pleading  violation  of  uniformity  require- 
ments, equal  protection  or  due  process,  as  the  case  may  be.  And, 
if  past  decisions  serve  as  a  criterion,  their  legal  prayers  will  doubt- 
less be  affirmatively  answered.  On  the  other  hand,  if  valuations 
are  unduly  slashed,  governmental  services  may  require  curtailment. 
Some  of  the  activities  thus  cut  off  may  adversely  affect  property 
values,  thus  setting  up  a  vicious  circle  from  which  both  govern- 
ments and  taxpayers  will  soon  seek  to  escape. 

Not  only  must  the  assessor  find  his  way  through  a  maze  of  eco- 
nomic perplexities  but  he  must  be  able  critically  to  analyze  the 
contentions  and  valuation  theories  urged  upon  him  by  self-interested 
taxpayers.  Many  of  these  individuals  urge  appraisals  on  the  basis 
of  original  cost,  reproduction  less  depreciation,  capitalized  income 
or  what-not  as  each  tends  to  minimize  tax  payments,  shifting  from 
one  theory  to  another  as  the  oscillations  in  the  economic  cycle 
make  this  advantageous.  At  all  times  the  best  answers  to  such 
contentions  are  found  in  adherence  to  valuation  theories  supported 
by  sound  economic  principles. 

These  principles  and  the  current  difficulties  in  valuation  are  not 
confined  to  the  general  property  tax  nor  the  work  of  local  assessors, 
but  affect  the  determination  of  increment  taxes,  inheritance  tax 
appraisals,  capital  gains,  capital  levies  and  even  certain  customs 
duties.-  Likewise,  where  the  determination  of  excess  profits  taxes 
depends  upon  the  ascertainment  of  a  rate  of  return  on  invested 
capital  the  depression  problems  of  valuation  cannot  be  overlooked. 
Even  income  taxes  are  affected  as  losses  in  the  early  stages  of 
liquidation  make  their  appearance,  as  excessive  depreciation  or 
obsolescence  are  claimed,  or  as  profits  or  losses  due  to  change  in 
the  value  of  goods  sold  affect  the  fortunes  of  the  taxpayer.  Ob- 
viously not  all  of  these  problems  can  be  discussed  in  this  paper, 

^  Cf.  Tunell,  Value  for  Ta.xation  and  Rate  Making,  Journal  0}  Political 
Economy,  Vol.  XXV,  No.   I,  p.  fF.   (February,   1927). 

2  See  Viner,  Taxation  and  Changes  in  Price  Levels,  Journal  of  Political 
Economy,  Vol.  XXXI,  No.  4,  pp.  494  flF.   (August,  1933). 
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As  most  of  the  members  of  this  Association  are  concerned  with  the 
execution  of  the  property  tax,  primary  attention  will  be  devoted  to 
the  valuation  problems  germane  to  it. 

In  order  to  simplify  this  discussion  two  problems  confronting 
the  assessor  should  be  distinguished.  The  one  relates  to  improving 
the  quality  of  assessments.  This  problem  is  found  in  every  eco- 
nomic period.  If  assessments  were  of  poor  quality  prior  to  the 
depression,  the  real  problem  at  this  or  any  other  time  is  both  to 
improve  them  and  to  keep  them  from  progressively  deteriorating.^ 
This  problem,  important  as  it  is  in  some  states,  including  my  own, 
is  not  of  major  interest  to  this  conference,  and  hence  will  be 
alluded  to  only  incidentally  in  this  discussion.  The  problem  of 
major  interest  is  the  adjustment  of  assessments  to  depression  con- 
ditions in  jurisdictions  where  prior  to  the  depression  (1928)  tax 
valuations  were  of  good  quality.  Stated  differently,  the  problem  is 
how,  during  a  depression,  to  maintain  uniformity  in  assessments 
between  classes  of  taxpayers,  between  types  of  property,  between 
different  individuals  in  jurisdictions  which  previously  enjoyed 
equitable  assessments.  The  essence  of  this  problem  lies  in  a  study 
of  the  relative  effects  of  the  depression  on  the  value  of  different 
types  of  property  and  areas  affected.  It  is  concerned  more  w!th 
deviations  in  the  value  of  some  types  of  property  from  the  custom- 
ary assessment  standard  than  with  changes  in  the  average  assess- 
ment level. 

There  are  many  practical  difficulties  making  the  task  of  the 
assessor  unusually  difiicult  during  a  depression.  In  any  per'od 
much  of  his  work  rests  on  the  exercise  of  judgment  which  he 
attempts  to  buttress  by  information  from  every  quarter.*  His 
complaint  during  a  depression  is  that  many  of  the  criteria  for 
estimating  true  values  are  absent.  Sales  of  property,  for  example, 
are  few  and  frequently  involuntary.  By  tradition  assessors  seem 
reluctant  to  use  the  values  established  in  foreclosures  and  bank- 
ruptcy as  the  basis  of  assessments.  The  courts,  too,  believe  that 
true  property  values  are  fixed  only  by  voluntary  sales.  In  a  severe 
depression,  moreover,  transactions  are  so  infrequent  and  the  market 
for  property  so  inactive  that  bid-and-asked  quotations  become  far- 
ther apart  and  hence  it  is  felt  that  they  are  unreliable  guides  to 
proper  values.     Current  income  to  which  weight  is  often  given  in 

^  As  to  what  constitutes  a  good  assessment  see  Nelson  and  Mitchell, 
Assessment  of  Real  Estate  in  loiva  and  Other  Mid-lf'estern  States,  pp. 
I",    128. 

*  The  principal  method  of  assessing  property  has  been  characterized  as 
follows :  "  outside  of  [a"|  few  cities  .  .  .  the  assessors  of  the  state  are  still 
relying  on  their  ability  to  judge  the  values  of  land  and  buildings  by 
wrinkling  their  brows,  shutting-  one  eye  and  hazarding  a  guess."  Report 
of  Committee  on  Taxation  and  Retrenchment,  IQ20,  New  York,  Document 
No.  80,  p.  123.     This  description  is  applicable  today  to  many  other  states. 
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appraisals  frequently  shrinks  so  that  it  no  longer  is  a  reliable 
guide.^  Reproduction-cost  data  likewise  become  unreliable.  Truly 
the  assessor  feels  that  he  is  "  at  sea  without  rudder  or  compass." 
Not  only  must  depreciating  and  wasting  assets  be  reckoned  with 
but  the  assessor  must  recognize  that  drastic  changes  in  currency 
values  have  been  taking  place.  How  much  of  the  shrinkage  in 
property  values  is  due  to  changes  in  the  productive  capacity  of 
property  and  how  much  to  fluctuations  in  the  monetary  unit  may 
not  worry  him,  and  yet  both  may  be  the  key  to  the  situation. 

One  of  the  difficulties  with  present  valuation  techniques  in  the 
field  of  taxation  is  that  assessors,  like  most  other  people,  have 
acted  as  though  the  value  of  money  or  the  general  price  level  never 
changed.  Nor  have  they  been  wont  to  realize  that  much  of  the  rise 
in  property  values  during  the  last  twenty  years  (1910-1929)  has 
been  due  largely  to  a  steadily  depreciating  currency  rather  than  to 
factors  normally  credited  with  bringing  about  valuation  increases. 
As  values  are  all  relative  it  becomes  important  to  discover  a  stable 
standard  of  comparison.  The  impending  inflation,  if  there  is  to  be 
any.  indicates  how  necessary  it  is  for  assessors  to  take  cognizance 
of  changes  in  the  monetary  system,  as  well  as  of  changes  in  the 
use  of  property  or  the  character  of  the  neighborhood. 

The  task  of  assessment  is  made  even  more  difficult  in  the  early 
stages  of  the  depression  by  shrinkages  in  market  values  subsequent 
to  the  determination  of  valuations.  These  declines  would  be  in- 
consequential were  it  not  for  the  fact  that  as  the  depression  be- 
comes deeper,  and  more  widespread,  the  income  of  taxpayers  also 
declines,  so  that  when  tax  bills  become  due  their  ability  to  pay 
them  is  less  than  at  the  time  the  assessment  was  made.  Thus,  with 
the  shrinkage  in  income  and  wealth,  taxes  in  a  depression  usually 
constitute  a  heavier  real  burden  than  in  other  periods — often  even 
in  the  face  of  substantial  tax  reductions.  This  increase  in  the  real 
burden  of  paying  taxes  which,  of  course,  is  most  keenly  felt  in  the 
lower  income  groups,  makes  it  more  important  than  before  that 
assessors  should  "  do  equity  "  in  their  appraisal  work.  Precision 
in  assessments  is  also  important  to  business  enterprises  among 
whose  fixed  costs  taxes  bulk  large.  One  of  the  problems  of  in- 
dustry during  a  depression  is  to  reduce  these  costs,  and  to  the 
extent  that  reduction  is  achieved  the  resumption  of  profitable  pro- 
duction on  a  lower  price  level  may  be  hastened.  Likewise,  if  the 
painful  effects  of  the  depression  are  to  be  minimized  those  taxes, 
of  which  property  taxes  are  a  conspicuous  example,  which  tend  to 
increase  the  costs  of  production,  or  to  raise  prices,  or  prevent  them 
from  being  lowered,  should  be  avoided.  The  more  the  government 
is  able  to  separate  taxes  from  the  price  mechanism  the  better  our 

5  .^s  to  the  unreliability  of  current  income  for  valuation  purposes  see 
infra. 
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economic  system  is  likely  to  become.  It  will  have  just  one  less  cog 
to  readjust  in  time  of  economic  distress.  From  this  point  of  view 
the  very  rigidity  of  assessments  and  of  property  taxes  during  a 
depression  is  to  be  condemned. 

Tax  laws,  like  most  other  laws,  have  been  based  on  the  assump- 
tion that  price  levels  were  stable.  Yet  the  defects  of  many  taxa- 
tion devices  are  only  revealed  to  those  in  charge  of  affairs  as 
violent  swings  in  economic  cycles  take  place.  In  Germany  the 
untoward  consequences  resulting  from  a  time  lag  between  the  time 
of  assessment  of  taxes  and  the  time  of  payment  were  not  realized 
until  inflation  had  proceeded  a  long  way.  In  such  extreme  cases 
the  burden  of  taxes  determined  at  one  price  level  was  materially 
reduced  as  the  mark  was  progressively  inflated.  We  have  wit- 
nessed similar  conditions  as  estate  taxes  have  been  applied  as  of 
the  date  of  death  to  estates  drastically  shrunken  at  the  time  of 
payment.  Only  different  in  degree  has  been  the  operation  of  prop- 
erty taxes  during  the  last  few  years. 

Theoretically,  of  course,  governments  have  realized  economies 
through  the  continued  declines  in  prices,  but  the  advantage  is 
scarcely  proportional  to  the  capricious  increase  in  real  tax  burdens 
due  to  unstable  prices  and  changing  money  values.  Should  the 
situation  be  reversed  by  inflation,  taxes  collected  by  governments 
probably  could  not  be  increased  as  rapidly  as  prices  advanced.^ 
Then  governments  would  find  that  their  expenditures  were  in 
excess  of  revenues.  Taxpayers  would  find  that  as  inflation  pro- 
gressed, and  as  the  customary  monetary  units  came  to  have  less 
value,  the  real  burden  of  tax  payments  would  become  lighter, 
except  for  those  with  small  or  fixed  incomes.  Even  the  severity 
of  the  highest  of  the  progressive  rates  disappears  as  inflation  pro- 
ceeds upward  between  the  time  of  assessment,  or  the  filing  of  a 
return,  and  the  time  of  payment.  The  degree  to  which  this  takes 
place  depends  necessarily  on  the  amount  of  the  succeeding  infla- 
tion. To  correct  such  a  condition  Stamp  proposed  "  the  adoption 
of  a  coefficient  by  which  to  increase  all  payments  of  direct  taxa- 
tion so  that  they  would  represent  the  same  real  burden  upon  the 
taxpayer  as  they  did  at  the  moment  of  assessment."  '^  Until  the 
nations  become  intelligent  enough  to  manage  their  currency  sys- 
tems so  as  to  secure  stability  of  prices  such  expedients  are  neces- 
sary if  justice  in  taxation  is  to  be  achieved. 

These  situations  during  periods  of  inflation  provide  similar 
lessons  for  consideration  during  depression.  If  an  index  or  the 
use  of  coefficients  is  necessary  during  inflation  to  preserve  the 
burden  of  progressive  rates  and  the  balance  in  governmental  bud- 

^  Stamp,  Studies  in  Current  P.roblems  in  Finance  and  Government,  p.  174. 
7  Ibid. 
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g€ts,  are  they  not  equally  necessary  in  a  period  of  drastic  liquida- 
tion to  prevent  excessive  burdens  from  being  imposed  on  taxpayers 
when  extreme  valuation  shrinkages  take  place  between  the  date  of 
assessment  and  the  time  of  tax  payment?  They  likewise  may  be 
necessary  to  adjust  past  assessments  to  current  values  in  cases 
where  initial  valuations  are  supposed  to  stand  as  the  tax  base  for 
considerable  periods,  as,  for  example,  in  the  case  in  quadrennial 
assessments.  If,  however,  the  monetary  changes  have  applied 
uniformly  to  all  classes  of  property,  the  use  of  coefficients  may 
not  be  necessary  except  to  avoid  the  consequences  of  legal  over- 
valuation, as  the  relationship  between  taxpayers  would  not  be 
changed  by  the  level  of  prices.  The  possibility  of  rate  adjustment, 
where  it  exists,  would  control  the  tax  burden  as  well  as  the  flow 
of  funds  to  governmental  treasuries.  Practical  considerations  may 
nevertheless  necessitate  keeping  assessments  at  the  current  market 
level,  and  if  the  price  changes  have  been  uniform,  coefficients  may 
properly  be  used  not  only  to  preserve  equality  in  tax  burdens  but 
also  to  fix  the  level  of  assessments. 

It  should  be  obvious  that  the  only  case  in  which  this  approach 
to  the  problem  is  proper  is  where  valuation  changes  universally 
and  equally  affect  all  types  of  property.  Since  the  correction  to  be 
applied  affects  the  entire  array  of  assessments,  the  defect  to  be 
remedied  must  be  universal.  The  major  task  confronting  the  asses- 
sor, therefore,  is  to  determine  whether  this  requirement  is  fulfilled 
and  whether  there  is  some  relationship  between  the  index  of 
measurement  and  the  declines  discovered.  If  different  classes  of 
property  are  unequally  affected,  a  single  adjustment  cannot  equi- 
tably be  made.  Thus,  the  assessor  must  demonstrate  whether  the 
changes  in  value  have  taken  place  by  classes  of  property  and 
whether  the  changes  within  the  groups  are  sufficiently  homogeneous 
to  enable  adjustments  to  be  made  by  the  application  of  separate 
indexes  or  coefficients  for  each  class  of  property.  It  is  thus  the 
deviation  of  individual  parcels  and  groups  of  property  from  the 
average  which  is  more  important  than  the  average  level  of  values 
per  se.  Whether  a  single  coefficient  can  be  used  as  a  corrective 
depends  upon  the  extent  of  these  deviations.  If  relationships  by 
classes  cannot  be  established,  nothing  rem&ins  except  a  complete 
revaluation  de  novo. 

The  use  of  these  highly-refined  techniques  may  seem  impractical 
to  assessors  with  little  knowledge  of  mathematics,  or  statistics,  but 
if  changes  in  assessments  are  to  be  made  "  to  do  equity  "  among 
all  taxpayers,  or  if  notions  of  ability-to-pay  are  important,  an 
analytical  and  statistical  approach  to  the  problem  is  necessary. 
On  the  other  hand,  if  the  power  freely  to  adjust  tax  rates  is  absent, 
the  use  of  coefficients  for  the  adjustment  or  tax  bills  would  p'rob- 
ably  tend  to  increase  current  fiscal  deficits,  as  prices  during  a  de- 
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pression  tend  to  fall  more  rapidly  than  public  expenditures.  The 
impossibility  of  making  changes  in  tax  rates  may,  as  a  practical 
matter,  limit  the  scope  of  action  by  the  assessor. 

To  those  who  regard  the  adjustment  of  assessments  by  use  of  co- 
efficients as  too  academic  or  unduly  mathematical,  a  more  practical 
suggestion  may  be  made.  The  gap  between  the  time  of  assessment 
and  the  date  of  tax  collection  should  be  shortened.  In  Illinois,  for 
example,  thirteen  months  elapse  between -the  time  personal  prop- 
erty taxes  are  assessed  and  the  time  of  payment.  In  the  case  of 
real  estate  the  interval  between  assessment  and  payment  is  sixteen 
months,  and  if  quadrennial  assessments  are  considered,  the  interval 
is  much  longer.  In  Cook  County,  due  to  the  delays  in  present  assess- 
ment activities,  an  even  greater  lag  exists.  Moreover,  in  that  county 
the  turnover  in  names  on  the  personal  property  list  is  about  twenty 
per  cent  per  annum.  Communities  with  transient  populations  can, 
therefore,  increase  the  probabilities  of  tax  collection  if  they  will 
but  shorten  the  time  between  the  assessment  and  collection  of  taxes. 
By  decreasing  this  interval  they  will  also  enhance  the  justice  of 
their  imposts  in  times  of  unstable  prices. 

The  work  of  the  assessor  during  a  depression  is  also  made  diffi- 
cult by  a  very  general  feeling — which  he  may  share — that  prices 
have  declined  so  low  that  property  is  not  worth  the  price  at  which 
it  sells.  During  the  Middle  Ages  an  attempt  was  made  to  fix 
"just  prices"  (justa  pretia)  for  things  bought  and  sold.  The 
present  concept  of  "  normal  values  "  or  "  normal  prices  "  seems  to 
be  largely  a  survival  of  these  notions.^  They  rest  on  considera- 
tions of  ethics  and  theology  rather  than  upon  economic  analysis  or 
the  facts  of  every-day  commercial  life.  Economists  have  grown 
weary  pointing  out  that  nothing  has  an  intrinsic  value;  that  the 
worth  of  a  good  is  its  value  in  exchange,  meaning  merely  the  price 
it  will  fetch  in  a  market.  Assessors,  knowing  that  sales  are  few, 
are  inclined  to  assert  that  there  is  no  market  for  property  and  that 
such  sales  as  there  are  may  be  disregarded  because  "  the  price  paid 
is  less  than  the  property  is  worth."  They  hate  to  face  the  fact 
that  a  thing  is  worth  only  its  market  price.  Rather  than  allow 
values  to  shrink  that  low,  one  assessor  invented  the  concept  of 
"  utility  value,"  which  he  attempts  to  apply  to  the  valuations  of 
unwary  taxpayers  who  tell  him  how  little  their  property  is  actually 
worth.  This  enterprising  official  chides  the  taxpayer  into  submit- 
ting to  an  excessive  valuation  above  actual  market  prices  with  the 
argument  that  the  property  in  question  is  worth  more  than  its 
market  price.  A  subjective  value  is  thus  made  the  basis  of  as- 
sessment. 

The  existence  of  such  practices  indicates  that  many  tax  officials 

^  Cf.  Salin,  "  Just  Price,"  in  Social  Science  Encyclopedia,  Vol.  8,  p.  507. 
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need  some  primary  lessons  in  fundamental  economics.  Among  the 
things  they  should  learn  are  : 

First,  that  value  for  taxation,  and  for  every  other  commer- 
cial purpose,  means  market  value — the  price  at  v^hich  the  unit 
sells  on  assessment  day. 

Second,  that  irrespective  of  the  times  there  is  a  price  at 
which  goods  will  sell 

At  certain  times  the  price  necessary  to  move  goods  off  of  the 
market  is  lower  than  at  other  times.  The  Saturday  night  specials 
at  the  neighborhood  greengrocer's  are  familiar  to  all.  His  bargains 
clear  his  shelves  and  spoilage  is  avoided.  That  these  bargain  prices 
are  lower  than  he  would  have  them  is  beside  the  point.  The  goods 
disposed  of  were  worth  only  the  price  at  which  they  were  sold. 

Assessors  generally  hate  to  face  these  bargain  prices,  just  as  most 
of  them  were  reluctant  to  push  assessed  valuations  to  their  true 
peak  during  the  recent  past.  That  they  are  not  in  greater  difficulty 
today  is  due  largely  to  the  gross  inaccuracy  of  their  work.  Their 
assessments  have  been  so  far  below  actual  market  values  that  the 
peaks  were  never  approached  and  a  cushion  there  cared  for  the 
subsequent  declines.  Indeed,  one  of  the  arguments  advanced  by 
some  assessors  against  actual  full-value  appraisals  has  been  the 
necessity  for  subsequent  reductions  when  market  conditions  change. 
Perhaps  taxpayers  are  better  pleased  if  assessments  are  not  at  true 
value,  but  let  them  remember  that  they  thus  submit  themselves  to 
a  double  jeopardy  in  time  of  revenue  needs— the  increase  in  both 
the  valuation  and  the  tax  rate.  In  times  of  depression  failure  to 
conform  to  the  market  level  may  minimize  reductions  to  which 
they  are  entitled.  It  seems  clear,  however,  that  taxpayers  are  better 
off  if  there  is  only  one  variable  for  them  to  consider,  namely,  the 
tax  rate.  This  secure  position  can  only  be  achieved  if  assessments 
are  always  made  at  true  or  full  fair  cash  value.  So  long  as  under- 
valuation prevails  the  standard  of  valuation  may  be  changed  when- 
ever expedient.  This  danger  can  be  avoided  only  by  maintaining 
full-value  assessments.  Under  a  rising  price  level  cash-value 
assessments  are  difficult  to  secure  and  can  generally  be  attained 
only  by  easy  stages. 

In  a  depression,  however,  these  administrative  considerations 
are  absent.  During  the  early  stages  of  depression  property  values 
for  many  classes  of  property  may  decline  to  or  even  below  the 
level  of  assessments.  Taxable  valuations  may  thus  automatically 
equal  or  exceed  market  values.  The  problem  is  then  how  to  keep 
them  at  the  market  level.  This  is  a  difficult  task  in  the  face  of 
hysterical  demands  for  tax  and  assessment  reduction.  It  is  further 
complicated  by  the  fact  that  in  many  localities  valuations  have 
been  manipulated  for  rate-making  purposes.     Instead  of  maintain- 
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ing  assessments  on  a  true  value  level  the  assessment  standard  (and 
perhaps  the  rate  of  taxation  too)  has  been  changed  as  revenue 
needs  varied.  Condemnation  of  such  practices  cannot  be  too  severe 
and  this  continued  juggling  of  valuations  for  revenue  purposes 
prevents  the  frank  consideration  of  valuation  problems  in  many 
localities  and  by  many  officials. 

No  small  part  of  this  juggling  has  been  due  to  the  operation  of 
tax-rate  and  debt-limitation  laws,  as  well  as  to  the  pressure  of 
organized  minorities  for  tax  reduction.  Many  of  those  who  urge 
the  adoption  of  tax-  and  debt-limitation  laws  show  a  wanton  dis- 
regard for  the  welfare  of  their  fellows,  many  of  whose  essential 
wants  are  served  by  the  governments  whose  operations  they  seek 
to  cripple.  Many  of  the  champions  of  this  ill-conceived  reform 
likewise  ignore  their  own  selfish  interests  as  property  owners  w'hen 
by  crippling  governmental  activity  they  hope  to  bring  about  fiscal 
reform.  The  deleterious  effects  upon  government  service  may  be 
reflected  in  reduced  property  values  of  greater  significance  than 
the  tax  burdens  the  reduction  of  which  is  sought.  In  general, 
these  limitation  laws — and  constitutional  limits  which  are  worse — 
pay  no  regard  to  existing  commitments,  maturing  obligations,  cur- 
rent needs  or  levels  of  governmental  costs.  In  the  long  run  they 
do  not  limit  the  taxes  or  debts  they  seek  to  curtail  and  are  largely 
to  blame  for  the  creation  of  unnecessary  and  duplicate  political 
jurisdictions,  not  to  mention  the  unsound  fiscal  practices  resorted 
to  by  way  of  avoiding  the  limits  set  up.  If  the  proponents  of  tax 
and  debt-limitation  devices  spent  as  much  effort  in  trying  to  develop 
a  well-balanced  revenue  system,  as  in  trying  to  limit  particular  tax 
rates  substantial  reductions  in  property  taxes  could  be  secured 
immediately.  The  indifference  of  proponents  of  these  measures  to 
constructive  revenue  reform  is  matched  only  by  their  efforts  to 
mislead  assessors  as  to  the  valuation  of  property. 

Those  who  seek  to  reduce  taxes  by  cutting  valuations  are  also 
following  a  very  unintelligent  course.  If  their  real  interest  lies  in 
governmental  efficiency  and  economy  these  can  only  be  secured  by 
the  analysis  of  budgets  and  public  expenditures.  When  valuations 
are  reduced  merely  to  decrease  public  revenues  the  reductions  are 
usually  spread  in  a  haphazard  and  ill-considered  manner.  All  too 
frequently  horizontal  reductions  are  made  in  all  appropriations,  the 
necessary  and  the  wasteful  alike.  In  many  cases  the  valuation  cuts 
impair  essential  services  and  undermine  the  financial  stability  of 
governments,  primarily  because  the  reductions  have  not  been  ap- 
plied to  the  proper  thing — namely,  the  expenditure  program  in  the 
budget.  The  sooner  the  public  is  permanently  impressed  with  the 
fact  that  the  proper  variables  for  regulating  government  costs  are 
the  expenditure  side  of  the  budget  and  the  tax  rate,  rather  than  the 
standard  of  assessment,  the  easier  it  will  be   for  the  assessor  to 
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achieve  assessments  of  high  quality.  The  problem  is  not  so  much 
how  to  improve  assessments  as  to  keep  them  at  a  full-value  level. 
This  can  be  done  if  tax  rates  and/or  governmental  expenditures 
are  made  the  variable.  More  attention  should  be  given  to  the 
budgeting  of  expenditures  and  less  to  valuations,  if  efficiency  and 
economy  in  governmental  operations  are  the  true  aim.  Neverthe- 
less some  taxpayers  probably  will  insist  on  radical  cuts  in  assess- 
ments in  order  to  reduce  their  total  tax  bills. 

This  dislocated  effort  to  cut  taxes  is,  in  part,  the  explanation  of 
the  movement  for  horizontal  assessment  reductions  now  sweeping 
the  country.  In  part,  this  movement  is  also  the  product  of  a 
fomented  demand  among  real-estate  groups,  subdivision  speculators, 
farmers  and  others  for  reduction  in  taxes  so  that  savings  gained 
may  be  translated  into  higher  land  values  for  the  stimulation  of 
sucker  sales  and  the  artificial  revival  of  a  market  for  homes  and 
farms.  In  most  cases,  there  is  neither  an  ethical  nor  an  economic 
basis  for  horizontal  cuts  in  assessments.  Property  values  neither 
rise  nor  fall  uniformly.  Some  commodities  rise  faster  or  decline 
more  slowly  in  value  than  others.  The  conditions  of  supply  and 
demand  are  not  identical  for  all.  To  treat  things  that  are  unequal 
as  though  they  were  equal  violates  every  principle  of  justice. 
Such  horizontal  changes  do  not  preserve  equality  between  classes 
of  property.  That  they  represent  capitulations  to  pressure  or  ex- 
pediency cannot  be  denied;  they  are  wholly  reprehensible. 

Only  a  few  words  are  needed  to  clinch  the  fact  that  in  th's  as 
in  every  other  depression  property  values  have  not  fallen  equally 
for  all  classes  of  property.  This  fact  is  obscure  to  many  assessors 
because  they  have  not  analyzed  the  trends  of  property  values  in 
their  communities.  Propagandists  and  organized  interests  have 
lost  no  time  in  capitalizing  on  the  present  economic  distress  to 
organize  the  '"  small  home  owners "  for  a  concerted  drive  for 
assessment  reductions.  The  impression  has  been  created  that  the 
owner  of  small  homes  has  been  grossly  discriminated  against. 
Perhaps  this  is  true,  but  it  is  doubtful  if  the  discriminations  are  as 
excessive  as  have  been  the  allegations.  Rather  the  small  home 
owner  has  been  the  pawn  moved  here  and  there  for  the  benefit  of 
the  real  estate  speculator  and  the  political  climber.  The  fact  of 
regression  in  such  assessments  is,  however,  well  known  and  perhaps 
could  be  cited  in  support  of  this  movement,^  but  the  data  on  which 
these  instances  of  regression  were  based  were  prior  to  the  depres- 
sion. It  is  doubtful  if  the  causes  producing  regression  have  been 
wholly  removed  ^°  but  the  decrease  in  the  demand  for  larger  prop- 

^  See  Leiand,  The  Classified  Property  Tax  in  the  United  States,  pp.  24- 
27,   291-292. 

10  Cf.  ibid.,  p.   147- 
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erties,  which  brought  about  their  decline  in  value,  may  have  cor- 
rected somewhat  the  former  tendency.  The  demand  for  small 
homes  and  small  apartments,  on  the  other  hand,  has  been  fairly 
stable;  in  many  places  it  has,  in  fact,  increased  as  people  have 
moved  from  larger  to  smaller  quarters,  and  as  the  upkeep  of  estates 
has  proved  too  heavy  for  shrunken  incomes.  Property  values  in 
the  smaller  residence  classes  have  been  maintained  much  better 
than  in  the  luxury  housing  class.  Occupancy  and  rental  statistics 
confirm  this  fact.  These  properties  have  not  declined  in  value  as 
much  as  industrial  or  commercial  properties  where  the  demand  for 
space  has  decreased  as  enterprises  have  been  unable  to  sell  their 
wares.  Whole  geographical  areas  show  the  mark  of  these  con- 
ditions. Values  in  sections  devoted  to  small  homes  have  been 
fairly  stable.  Industrial  areas  dotted  with  idle  plants  have  markedly 
declined  in  value,  while  the  worth  of  speculative  subdivisions  has 
practically  vanished.  The  shrinkage  in  value  in  blighted  areas  has 
also  been  hastened  by  the  depression.  In  the  face  of  such  facts, 
which  can  be  verified  by  statistical  analysis,  the  suggestion  that 
assessors  should  horizontally  reduce  all  assessments  is  an  effrontery 
to  human  intelligence. 

Practically  and  theoretically  the  most  important  job  confronting 
the  assessor,  whose  work  was  of  high  quality  before  the  depression, 
is  to  ascertain  the  relative  decline  in  values  in  the  different  kinds 
of  property  he  is  called  upon  to  assess.  He  should  know  the  course 
of  values,  the  extent  and  character  of  the  decline  in  each  type  of 
property.  For  example,  he  must  be  able  to  answer  the  question 
of  whether  urban  real  estate  has  declined  as  much  as  farm  land 
and  how  great,  on  the  average,  the  decline  has  been.  He  should 
have  the  same  information  for  business  property,  stores  and  office 
buildings  separately  classified — for  manufacturing  property,  for 
small  homes,  large  homes,  apartments  and  other  appropriate  group- 
ings. Until  the  assessor  knows  these  facts  with  reference  to  each 
of  the  classes  of  property  he  is  called  upon  to  appraise,  he  will 
neither  know  whether  his  assessemnt  has  been  equitably  spread  nor 
where  changes  should  be  made,  not  to  mention  the  amounts  by 
which  assessments  should  be  reduced.  Securing  this  information 
is  now  both  his  major  task  and  social  responsibility. 

For  such  analysis  sales  data  would  suffice  were  it  possible  to 
secure  an  adequate  sample  of  sales  which  could  be  appropriately 
classified.  One  of  the  difficulties  confronting  the  assessor  during 
a  depression,  however,  is  the  small  number  of  usable  sales  which 
can  be  secured,  not  to  mention  the  gathering  of  a  sufficient  number 
to  constitute  an  adequate  sample  for  each  sub-group  into  which 
they  should  be  classified.  If  such  a  sample  can  be  secured  the 
assessor  has  at  hand  the  proper  basic  data  for  assessment  analysis. 
When  sales  data  are  inadequate  competent  appraisals  by  disinter- 
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ested  parties  (not  connected  with  the  assessor's  office)  may  perhaps 
be  substituted.^^  Estimates  of  property  owners  and  neighbors  may 
also  be  employed,  and  if  properly  weighted  and  averaged  may 
constitute  a  fair  index  of  values.  The  assessor  should  also  attempt 
to  discover  if  any  fundamental  factors  affecting  the  valuation 
processes  are  present  and  operative  in  determining  the  worth  of 
various  types  of  property.  For  example,  he  needs  to  know  if  areas 
are  being  deserted  by  population,  if  transformations  in  the  use 
of  property  are  taking  place,  if  business  is  moving  into  or  out  of 
certain  areas,  if  the  volume  of  business  in  particular  sections  is 
increasing  or  decreasing,  and  perhaps,  if  bankruptcy  and  tax- 
delinquency  are  localized.  These  and  other  factors  may  be  related 
to  assessments  by  means  of  equations  of  regression.  Such  infor- 
mation will  help  fill  the  gap  left  by  inadequate  samples  of  sales 
and  will  assist  the  efficient  assessor  in  maintaining  the  quality  of 
his  work  even  during  a  depression. 

The  conclusion  is  inescapable  that  unless  definite  changes  in 
value  can  be  affirmatively  established  a  strong  presumption  exists 
for  the  maintenance  of  all  property  assessments  not  in  excess  of 
the  full-value  standard,  provided  substantial  equality  is  preserved 
among  classes  of  property  and  classes  of  taxpayers.  In  order  to 
protect  the  state  from  the  consequences  of  hysterical  devaluation. 
Mr.  Zangerle  has  suggested  that  complaining  taxpayers  should 
"  assume  the  burden  of  proof  in  establishing  a  present  value  of  the 
property."  ^-  This  will  afford  substantial  protection  where  the 
assessor  does  not  face  the  task  ab  initio  of  making  new  or  re- 
making old  assessments.  Can  he  there  insist  on  the  maintenance 
of  the  status  quo  ante  depression  ? 

Some  persons  advance  the  argument  that  there  is  no  occasion 
for  the  downward  revision  of  assessments  even  if  market  values 
have  declined,  affirming  that  the  purpose  of  the  assessment  is 
merely  to  fix  the  relative  contributions  of  taxpayers.  In  this  pro- 
cess the  precise  level  of  valuations  is  immaterial,  it  is  argued. 
Much  may  be  said  for  this  approach  under  a  system  of  taxes 
in  rem,  provided  that  the  relative  declines  in  values  have  been 
fairly  uniform  among  the  various  classes  of  property. 

Under  the  so-called  scientific-assessment  system  many  cites  have 
attempted  to  allow  the  taxpayers  themselves  to  fix  their  assess- 
ments through  the  determination  of  unit-foot  values  for  land. 
Such  systems  materially  reduce  the  plight  of  the  assessor  in  a  de- 

^1  "  More  appropriate  and  reliable  in  many  respects  (than  sales  data)  are 
appraisal  values,  particularly  those  appraisals  made  by  competent  and  un- 
biased investigators."     Nelson  and  Mitchell,  op.  cit.,  p.  13. 

^-  Zangerle,  Tax  Assessments  During  a  Depression,  a  paper  read  before 
convention  of  International  City  Managers'  Association,  September,  1933, 
to  be  printed  in  Public  Management,  October,  1933. 
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pression,  but  can  scarcely  be  considered  as  scientific.  The  depth 
tables,  corner-influence  factors  and  other  rules  have  been  arbi- 
trarily derived.^3  Assessors  have  seldom  attempted  to  correct  or 
revise  them.  What  is  needed,  however,  is  detailed  correlation 
analysis  of  the  relationship  of  these  factors  to  property  values. 
Nevertheless,  in  spite  of  the  shortcomings,  these  methods  represent 
a  distinct  advance  over  the  "  hit  and  miss  "  system  elsewhere  em- 
ployed. They  at  least  assure  the  taxpayer  that  given  rules  and 
uniform  methods  will  be  followed  in  valuing  all  like  types  of 
property.  If  values  depend  on  what  people  think  property  is  worth, 
the  community  approach  is  satisfactory,  but  whether  it  produces 
values  at  the  market  level  may  be  questioned,  and  unfortunately 
not  many  assessors  seem  concerned  enough  with  the  quality  of 
their  work  to  make  such  tests.  So  long  as  the  system  works  with 
reasonably  few  complaints  they  seem  not  to  be  concerned  with 
academic  questions  of  the  levels  of  performance  attained.  This 
self -assessment  method  may  be  a  way  out  for  some  assessors. 

The  counterpart  of  the  unit-foot  method  of  assessment  for  land 
is  the  square  of  cubic-foot  method  for  buildings.  This  method 
instead  of  trying  to  find  a  consensus  of  opinion  as  to  the  market 
value  of  buildings,  attempts  to  fix  a  replacement  or  reproduction 
value  for  them  from  which  depreciation  is  deducted.  Such  values 
by  their  nature  may  be  far  from  market  values.  They  are  evolved 
by  categorizing  buildings  into  their  constituent  elements  of  brick, 
mortar,  lumber,  etc.,  with  allowances  for  labor  and  other  construc- 
tion costs.  Usually  actual  prices  are  employed  for  the  materials 
and  labor  although  frequent  use  is  often  made  of  index  numbers 
in  adjusting  the  standard  prices  already  fixed  for  valuation  pur- 
poses. Price  changes  in  the  various  commodities  are  thus  taken 
into  account  in  developing  the  reproduction-cost  units.  The  appli- 
cation of  depreciation  ratios  to  these  values  is  then  supposed  to 
give  an  assessment  closely  corresponding  to  market  values.  These 
methods  might  work  fairly  well  in  a  static  society  but  in  a  world 
with  changing  price  levels,  shifting  demands  and  variable  supplies 
these  rule-of -thumb  methods  of  estimating  property  values  may 
give  results  far  away  from  the  market-value  standard. 

It  is  not  the  cost  of  a  particular  building  which  at  any  moment 
determines  its  value  but  rather  the  conditions  of  supply  and  demand 
for  buildings  prevailing  at  the  time  the  valuation  is  made.  When 
there  is  a  surplus  of  buildings,  or  of  rentable  space  at  a  given 
price,  neither  the  original  cost  nor  the  present  cost  of  reproduction 
alone  afiford  safe  criteria  for  estimating  their  present  worth.  Dur- 
ing speculative  booms  reproduction  costs  are  also  precarious  meas- 
ures of  market  values.     It  is  not  how  much  a  building  costs  to 

^^  Cf.  Buck,  Municipal  Finance,  p.  347. 
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construct  which  determines  its  worth  but  the  maximum  which  at 
any  given  time  would  be  paid  for  it.  Thus  when  assessments  are 
derived  by  summating  the  cost  elements  and  multiplying  them  by 
space  factors  from  the  result  of  which  arbitrary  depreciation 
allowances  are  deducted  no  necessary  correspondence  with  market 
values  may  be  expected  during  a  depression.  The  most  vital  fac- 
tor— the  state  of  the  market — is  completely  ignored. 

The  problem  for  the  assessor  using  these  "  scientific  "  methods 
is  to  bring  the  results  of  the  "  unit "  system  into  close  relation 
with  market  values.  Perhaps  this  may  be  done  by  adding  to  allow- 
ances for  depreciation  and  obsolescence  a  third  deduction  for  ex- 
cessive supply  in  re  the  existing  demand.  Correction  for  this 
condition  cannot  be  properly  made  by  indiscriminately  reducing 
the  cost  units  through  which  the  reproduction  values  are  derived. 
In  the  first  place,  these  units  were  supposed  to  be  based  upon 
actual  costs;  and  if  they  are  now  reduced  to  give  the  assessor  the 
figure  he  wants,  the  system  will  soon  be  stripped  of  its  uniformity. 
If  it  can  be  adjusted  without  the  development  of  uniform  rules  it 
can  easily  be  made  to  conform  to  the  judgment  of  the  assessor; 
its  "  scientific  "'  aspects  are  thus  reduced  to  a  minimum.  It  may 
become  little  better  than  the  judgment  of  the  assessor.  In  the 
second  place,  the  decline  in  values  due  to  the  "  over-supply "  of 
buildings  does  not  as  a  rule  affect  every  type  of  structure  nor 
every  district  in  the  assessor's  jurisdiction.  No  horizontal  reduc- 
tion can  be  justified.  What  is  needed  is  a  deflator  which  can  be 
applied  to  certain  territories  and  structures  where  the  results  of 
the  "  system  value "  break  down.  One  of  the  major  problems 
confronting  the  assessor  is  where  to  make  the  deduction.  This  he 
can  determine  only  by  a  study  of  market  values  in  relation  to  tax 
appraisals.  What  the  average  assessor  usually  needs  to  be  told, 
however,  is  that  his  system  is  not  perfect  and  that  he  needs  con- 
tinuously to  test  the  results  produced  by  some  other  yardstick  than 
complaints  filed  or  votes  cast.  His  worship  of  a  valuation  system 
is  to  be  as  much  avoided  as  any  other  form  of  idolatry.  Only  by 
proper  statistical  analysis  can  the  results  of  his  work  be  seen  in 
their  true  light. 

Frequently  the  assessor  is  told  that  these  assessment  difficulties 
can  be  avoided  by  the  income  approach,  either  by  making  assess- 
ments on  the  basis  of  income  from  property  or  by  shifting  from  a 
tax  on  capital  values  to  a  tax  on  income.  Space  is  not  available 
for  careful  consideration  of  the  merits  of  a  shift  from  the  prop- 
erty tax  to  the  income  tax — or  from  a  tax  system  in  rem  to  one 
in  personam.  Such  a  discussion  would  involve  not  only  the  eval- 
uation of  each  tax  but  also  of  every  alternative.  Without  entering 
into  those  questions,  certain  assessment  problems  need  to  be  con- 
sidered.    Instead  of  ridding  the  assessor  of  the  necessity  of  using 
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his  judgment  in  valuing  property,  the  income  approach  raises 
problems  which  are  even  more  perplexing  than  those  already  dis- 
cussed. Indeed  net  income  is  as  hard  to  determine  as  the  capital 
value  of  property.  In  the  case  of  income  determination  the  asses- 
sor is  dependent  not  only  upon  the  fidelity  of  accounting  procedures 
for  his  data  but  upon  the  current  practices  of  accountants  to  make 
the  books  reveal  real  economic  facts.  Whether  accounting  pro- 
cedures are  economically  sound  must  concern  him  quite  as  much  as 
the  accuracy  with  which  the  books  are  kept.  Almost  the  only 
safeguards  the  assessor  has  in  this  regard  are  the  standards  of  the 
accounting  profession  and  their  desire  to  make  their  work  depict 
true  conditions.  Like  every  other  branch  of  the  social  sciences 
their  rules  are  not  immutable  truths.  There  is  great  difference  of 
opinion  among  them  as  to  what,  for  example,  are  proper  charges 
against  income.  Depreciation  and  obsolescence  are  just  as  difficult 
to  determine  as  the  present  worth  of  property.  Nor  is  there  a 
standard  by  which  differences  of  opinion  as  to  net  income  may  be 
settled.  Custom  and  practice  in  the  long  run  conform  to  the  con- 
sensus of  opinion  of  accountants,  but  seldom  guide  the  assessor  in 
settling  disputed  points.  On  the  other  hand,  the  capital-value  ap- 
proach gives  the  assessor  a  definite  yardstick  by  which  to  measure 
results.  He  can  compare  his  appraisals  with  actual  sales.  Al- 
though sales  are  not  numerous  in  times  of  depression  many  are 
available  with  which  comparison  can  be  made.  At  other  times  in 
the  business  cycle  there  is  no  question  as  to  the  adequacy  of  these 
data.  Certainly  reliance  upon  sales  as  a  criterion  of  value  is  easier 
and  more  certain  than  delving  into  the  intricacies  and  "  ideology  " 
of  accounting.  Those  assessors  who  have  difficulty  in  making  the 
real  property  tax  work  equitably  would  be  completely  at  sea  if 
they  had  to  administer  an  income  tax  equitably  and  efficiently. 
Nevertheless  many  of  them  are  willing  to  exchange  the  troubles 
they  now  have  for  evils  "  they  know  not  of." 

Regardless  of  whether  property  per  se  is  taxed  upon  a  net- 
income  basis  or  whether  assessments  are  made  on  the  basis  of 
capitalizing  net  income,  both  procedures  require  the  careful  scru- 
tiny of  income  calculations  and  the  auditing  of  returns.  The  gov- 
ernment must  first  of  all  set  up  rules  specitVing  exactly  what  net 
income  means  and  limit  or  prescribe  the  deductions  which  may  be 
made  in  arriving  at  that  base.  In  addition,  it  must  audit  returns 
to  see  that  these  requirements  are  faithfully  observed.  For  ex- 
ample, expense  deductions  must  be  analyzed,  the  reserves  and 
allowances  set  aside  must  be  controlled,  and  even  salaries  and 
bonuses  must  be  watched  in  order  to  prevent  the  government  from 
being  cheated.  xA-Il  of  the  other  methods  of  minimizing  net  income 
must  be  carefully  scrutiniz-ed.  When,  therefore,  the  income  methods 
are  used  in  taxing  property  the  problems  confronting  the  assessor 
22 
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are  exactly  the  same  as  those  before  any  income-tax  unit — rules, 
regulations  and  the  audit  of  returns  are  imperative.  On  the  other 
hand,  many  taxpayers  who  advocate  the  income  approach  naively 
assume  that  if  this  type  of  taxation  were  adopted  their  contribu- 
tions to  government  would  be  based  on  whatever  income  they  cared 
to  return.  Either  they  are  not  familiar  with  the  intricacies  of 
income  taxation  or  expect  to  avoid  them  through  the  local  admin- 
istration of  the  proposed  levies.  Needless  to  say  the  possibilities 
of  local  maladministration  are  great — they  are  present  also  in  the 
case  of  the  property  tax — yet  these  are  among  the  difficulties  which 
centralized  administration  was  designed  to  overcome.  It  is  not 
likely  that  the  necessity  for  such  administration  will  be  overlooked 
if  what  they  advocate  is  adopted. 

Nevertheless,  some  of  the  uninformed  advocates  of  the  income 
plan  hope  to  avoid  payment  of  taxes  on  property  if  no  current 
net  income  is  realized  from  their  holdings.  They  believe  that 
during  a  depression  a  pure  income  tax  would  be  more  advan- 
tageous to  them  than  an  appraisal  based  on  capitalized  income, 
primarily  because  capital  values  —  market  values  —  are  not  deter- 
mined by  current  income  alone  but  rather  by  the  capitalization  of 
cdl  anticipated  future  returns.  Thus,  in  periods  of  reduced  in- 
come, they  believe,  less  taxes  would  have  to  be  paid  if  property 
were  taxed  upon  the  income  base  than  if  it  were  taxed  upon  capital 
values.  This  belief  is  predicated  upon  the  fact  that  the  value  of 
property  is  not  determined  by  the  income  derived  from  it  during 
any  single  year  isolated  from  every  other  fact.  What  property  is 
worth  depends  on  its  long-run  prospects.  It  is  not  how  much  it 
can  earn  this  year  which  controls  the  purchase  price,  or  the  option 
to  buy,  but  rather  what  the  earnings  will  be  over  the  entire  re- 
maining life  of  the  property.  The  point  many  advocates  of  the 
income  approach  overlook  is  that  if  future  earnings  are  definitely 
known  today  (or  could  be  predicted  with  certainty  and  accuracy), 
present  values  will  not  even  be  debatable — they  would  be  as  abso- 
lute as  the  multiplication  table.  Present  values  (at  a  given  interest 
rate)  thus  derived  will  accurately  discount  the  flow  of  future  in- 
come and  the  values  fixed  by  capitalizing  the  future  income  will 
always  be  identical  with  market  values  in  a  free  and  open  market. 

However,  valuation  is  never  (or  seldom)  this  certain.  The 
future  is  usually  an  enigma.  Its  mysteries  are  only  slowly  re- 
vealed. Neither  the  amount  nor  the  probable  continuance  of  future 
income  are  known,  nor  can  they  ordinarily  be  reduced  to  an  actu- 
arial basis  so  that  definite  probabilities  may  be  calculated.  The 
assessor,  oftimes,  therefore,  attempts  to  predict  the  future  from 
trends  of  past  income.  In  order  to  give  a  better  perspective  of  the 
earnings  record,  he  properly  insists  on  data  covering  a  period  of 
years,  which  interval  should  be  longer  than  single  phases  of  the 
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business  cycle.  The  annual  and  three-year  comparisons  now  so 
popular  in  valuation  circles  seem  too  short  for  adequate  analysis. 
At  one  time  during  the  cycle  these  limited  data  exaggerate  earning 
capacity,  at  another  time  they  restrict  the  view  of  earning  pro- 
pensities, perhaps,  to  a  series  of  short-term  deficits.  The  one  is 
unjust  to  the  taxpayer;  the  other  is  unfair  to  the  state.  Neither 
show  a  true  picture  of  earning  capacity.  It  is  the  average  of  good 
and  poor  years  which  is  most  significant  for  valuation  or  invest- 
ment. But  even  if  a  complete  history  of  earnings  is  available,  the 
prospects  of  the  future  cannot  be  determined  by  looking  into  past 
records  alone,  even  if  the  annual  returns  are  both  carefully  and 
properly  weighted.  A  guess,  or  a  series  of  conjectures  as  to  the 
future  earnings  must  always  be  ventured,  just  as  under  an  ad 
valorem  tax  future  prospects  must  be  considered.  Neither  method 
of  taxation  can  avoid  lodging  with  administrative  officers  a  large 
amount  of  discretion  or  judgment.  The  hope  is  that  their  judg- 
ments will  rest  upon  all  of  the  available  facts. 

Difficulties  involved  in  making  estimates  for  the  future  can  prob- 
ably be  avoided  only  by  abandoning  the  principle  of  ad  valorem 
taxation  and  shifting  to  a  gross  income  base.  So  long  as  net  in- 
come is  used  as  the  basis  for  taxation,  considerations  as  to  the 
future  are  involved  in  determining  depreciation,  obsolescence,  the 
realization  of  income,  charges  to  capital  and  perhaps  other  items. 
If  these  perplexing  questions  are  to  be  properly  answered,  or  if 
the  difficulties  of  currently  determining  real  net  income  are  to  be 
abstracted  from,  it  is  only  possible  to  avoid  conjectures  as  to  the 
future  by  postponing  valuation  until  the  life  of  the  asset  is  ended. 
Then  the  flow  of  income  can  be  reported  with  certainty.  This 
plan,  however,  would  make  all  valuation  retrospective.  Meanwhile, 
unless  the  income  were  impounded,  the  annually  accruing  portions 
(or  too  large  a  part  of  them)  might  be  dissipated,  so  that  when 
the  worth  of  the  asset  was  reduced  to  zero  or  scrap  nothing  would 
remain  for  the  state  to  tax.  Expediency,  therefore,  requires  a 
different  course  if  governments  are  to  be  continually  financed. 
Nevertheless  the  equivalence  in  amount  between  values  thus  fixed 
and  present  worths  calculated  from  known  facts  should  be  obvious. 
Unfortunately  for  the  assessor  such  certainty  in  valuation  is  seldom 
possible.  Future  income  is  rarely  known.  Thus  the  assessor  is 
always  faced  with  the  necessity  of  making  decisions — either,  let  us 
say,  as  to  the  worth  of  property  or  as  to  the  propriety  of  deductions 
from  income. 

Those  who  argue  that  these  difficulties  can  be  solved  by  the 
gross-income  approach  ignore  other  questions  created  by  that  mode 
of  attack.  Whether  a  particular  receipt  is  income  or  a  repayment 
of  capital  will  always  .require  an  answer.  Whether  the  gross- 
income  method  accords  justice  to  various  classes  of  taxpayers  is 
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another  matter  which  must  receive  attention.  The  questions  of 
justice,  the  advocates  of  the  gross-income  method  generally  over- 
look or  ignore.  Administrators  may  disavow  responsibility  for  the 
initial  choice  of  methods  of  taxation,  passing  that  blame  on  to  the 
legislature;  but  they  cannot  escape  responsibility  for  not  knowing 
of  the  inequalities  produced  by  the  operation  of  a  tax  and  of  call- 
ing them  to  the  attention  of  legislative  assemblies.  Regardless  of 
whether  anything  is  said  or  done,  the  questions  of  justice  remain. 
Recognition  of  them  has  changed  many  a  tax  policy  from  the 
gross  to  the  net  income  basis.  There  is,  however,  reason  to  believe 
that  the  gross-income  approach  may  be  made  to  accord  rough  jus- 
tice to  certain  classes  of  taxpayers,  particularly  if  some  adminis- 
trative discretion  is  provided  in  the  application  of  given  tax  rates. 
It  is  where  gross  income  ceases  to  be  typical  of  the  average  con- 
dition as  to  net  profits  that  such  discretion  should  be  exercised. 
But  here,  as  in  other  cases,  the  assessor  is  required  to  use  his 
judgment  (based  on  the  available  facts)  in  the  application  of  the 
rules.  Whether  his  judgment  in  this  case  would  be  better  than  in 
the  others  may  be  a  matter  of  opinion.  It  seems  impossible  in  every 
case,  however,  to  eliminate  completely  the  personal-intellectual  ele- 
ment in  tax  administration — nor  is  it  desirable  to  do  so. 

If,  however,  it  is  decided  to  tax  property  on  the  basis  of  net  in- 
come, the  problems  of  the  assessor  are  not  solved  even  when  the 
income  concept  is  finally  determined.  If  property  is  taxed  on  the 
basis  of  net  income  no  tax  will  be  paid  on  non-income-producing 
property.  This  enables  land  and  other  speculators  to  hold  property 
out  of  use,  to  reap  whatever  increments  in  value  are  realized  be- 
tween the  time  of  purchase  and  the  date  of  sale  without  the  painful 
duty  of  paying  taxes  to  the  state  during  the  period  in  which  the 
land,  or  other  property,  is  held  idle.  It  is  no  wonder  that  many 
real-estate  subdividers  and  speculators  favor  the  taxation  of  land 
on  the  basis  of  current  income.  Their  ranks  are  swelled  by  others 
who,  though  they  put  the  property  to  some  use,  do  not  secure  from 
it  the  highest  economic  return.  This  group  includes  speculators, 
inefficient  operators  and  those  who  for  sentimental  and  other 
reasons  do  not  care  to  change  the  use  of  their  property  or  reform 
their  business  methods.  Thus,  the  net  income  tax  enables  the  in- 
efficient to  avoid  their  proper  share  of  the  tax  load.  Both  situa- 
tions are  easily  solved.  To  prevent  property  from  being  held  in 
idleness  ad  valorem  taxes  at  full  rates  should  be  imposed  on  all 
non-income-producing  property.  To  prevent  taxpayers  from  avoid- 
ing these  ad  valorem  taxes,  by  arranging  for  the  receipt  of  nominal 
incomes,  and  to  prevent  the  minimizing  of  net  income  taxes  by 
inefficient  operation  or  the  corrupt  inflation  of  costs  or  the  dis- 
honest declaration  of  income,  the  state  should  be  allowed  to  impose 
taxes  on  the  net  income   which   the  property  should  produce   if 


ASSESSMENTS  IN  TIME  OF  DEPRESSION  341 

properly  utilized.  Perhaps  this  tax  may  be  substituted  for  the  ad 
valorem  tax  on  non-income-producing  property  suggested  above. 
Then,  when  less  than  the  normal  income  is  received  the  taxpayer 
v^ould  be  taxed  on  the  income  which  should  have  been  realised 
had  the  property  been  efficiently  managed  and/or  devoted  to  its 
proper  use.  Any  other  policy  will  foster  inefficiency  and  leave  a 
door  wide  open  to  tax  evasion.  The  state  through  its  taxation 
policy  should  not  subsidize  such  conduct,  and  yet  to  protect  the 
state  when  property  is  not  taxed  on  an  ad  valorem  basis,  it  is 
necessary  to  give  tax  administrators  wide  discretion  as  to  the  ade- 
quacy of  the  amount  of  net  income  reported  by  each  taxpayer. 
Not  only  must  they  be  in  a  position  to  determine  whether  net 
income  is  honestly  reported,  but  they  must  be  able  to  say  whether 
the  income  returned  is  adequate.  In  order  to  protect  the  taxpayer 
from  arbitrary  use  of  this  power,  it  may  be  necessary  to  provide 
for  the  imposition  of  optional  taxes,  assessing  both  on  the  ad 
valorem  and  assumed-income  principles  but  allowing  the  taxpayer 
to  pay  on  whichever  is  lower.  It  will  be  recalled  that  the  ad 
valorem  method  involves  judgment  as  to  effects  of  future  pros- 
pects on  values,  while  the  income  approach  necessitates  the  appli- 
cation of  judgment  as  to  the  adequacy  of  income.  Thus  the  per- 
sonal element  cannot  be  abstracted  from  in  either  case.  Whether 
these  are  the  proper  methods  to  be  employed  in  the  taxation  of 
property  is  yet  another  question  w!th  which  this  paper  does  not 
attempt  to  deal. 

In  instances  in  which  the  entrepreneur  or  the  property  owner  is 
able  to  manage  his  holdings  with  greater  efficiency  than  the  aver- 
age, the  amount  of  the  net  income  realized  will  increase  with 
increases  in  the  efficiency  of  management.  This  means  that  out- 
wardly similar  establishments  and  properties  will  not  pay  identical 
taxes;  that  efficiency  of  management  brings  with  it  larger  tax  bills. 
It  cannot  be  contended  that  this  per  se  retards  efficiency  by  de- 
stroying the  profit  incentive.  This  motive  is  not  destroyed  by  mere 
increases  in  tax  payments  and  will  be  present  so  long  as  any  sur- 
plus above  taxes  exists.  Doubtless  the  motivation  is  more  affected 
by  progressive  than  by  proportional  rates  —  but  that  is  another 
story.  The  important  point  for  consideration  hereJs  whether  net 
incomes  from  the  most  efficient  producers  are  to  be  accepted  at  that 
level  or  whether  they  should  be  scaled  to  the  average.  The  only 
reason  for  scaling  would  be  to  prevent  the  retardation  of  initiative 
and  efficiency,  but  these  are  preserved  by  the  surplus  above  taxes. 
From  the  standpoint  of  faculty  no  reason  can  be  advanced  for  not 
taxing  them  to  the  full.  However,  what  is  here  said  applies  to 
persons  and  assumes  progressive  income-tax  rates.  If  the  taxes 
are  in  rem  or  if  corporate  income  taxes  are  involved,  the  rates 
should  be  proportional.     In  any  event  returns  above  the  average 
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rate  do  not  produce  for  the  state  the  serious  problems  created  by 
the  income  approach  for  subnormal  returns. 

Thus  what  at  first  blush  appear  to  be  easy  avenues  of  escape 
from  valuation  problems  involve  administrative  and  policy-deter- 
mining questions  of  great  magnitude.  In  every  case  under  every 
plan  of  taxation  there  are  important  decisions  for  the  assessor  to 
make.  Each  new  method  of  approach  brings  with  it  a  separate 
array  of  problems.  The  new  "  evils "  may  be  more  dangerous 
than  those  now  encountered  under  the  ad  valorem  approach.  The 
problems  are  also  made  difficult  of  solution  by  American  traditions, 
for  above  everything  else  the  ad  valorem  method  is  firmly  en- 
trenched not  only  in  tax  usage  but  in  commercial  practice.  This 
should  not  lull  assessors  into  security,  for  while  their  methods  may 
conform  to  tradition,  the  results  frequently  engender  revolutions. 
Security  for  them  lies  only  in  rigorous  conformity  to  fundamental 
principles,  in  the  continuous  scientific  testing  of  results,  and  in  the 
intelligent  exercise  of  administrative  judgments. 

Chairman  Edmonds  :  The  discussion  will  be  continued  by  Judge 
Leser. 

Oscar  Leser  (Maryland)  :  Mr,  Chairman,  I  was  inspired  by 
the  remark  of  my  good  friend  Boice  of  Lansing,  Michigan,  known 
as  tax  expert,  district  attorney  and  ex-prohibitionist.  Like  another 
well-known  character  who  is  in  the  paper  every  morning.  Will 
Rogers,  Mr.  Boice  seems  to  think  there  is  a  possibility  of  good 
times  curing  the  situation.  At  the  same  time  he  admits  to  us  that 
he  is  always  having  a  good  time  on  the  golf  course.  I  understood 
the  main  thesis  of  his  paper  to  be  that  the  way  to  assess  property 
in  times  of  depression  is  to  assess  it  scientifically.  If  he  had  only 
given  us  the  formula  for  doing  that;  and  if  only  Professor  Leland 
had  told  us  how  to  do  that!  I  wonder  whether  either  of  these 
gentlemen  have  had  anything  to  do  with  valuing  or  assessing  real 
estate.  If  actual  prices  that  are  now  paid  for  property  represent 
actual  value,  then  I  ask  these  gentlemen  what  would  they  do  as 
assessors  if  they  found  that  one  house  in  a  row  sold  for  $4,000 
yesterday,  and  the  next  door  property,  exactly  like  it,  sells  for 
$3,000  a  week  later.  Would  they  assess  these  properties  alike,  or 
would  they  make  a  difiference  ? 

The  whole  trouble  is,  we  are  living  in  abnormal  times.  Under 
the  law  of  my  state  we  are  specifically  excused  from  considering 
prices  in  abnormal  times.  I  never  believed  in  horizontal  equaliza- 
tion, horizontal  reduction ;  I  never  could  see  the  sense  of  it.  Never- 
theless, I  can  see  in  an  emergency  such  as  we  have  now  some  use 
for  it.  People  are  impressed  and  persuaded  and  convinced  of  the 
fact  that  values  have  gone  down.  Nobody  knows  to  what  point. 
They  must  be  satisfied  in  some  way.    There  is  something  in  assess- 
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merit  that  requires  the  use  of  expediency.  It  is  a  matter  of  policy. 
You  may  satisfy  the  public  by  a  reduction  even  though  you  do  not 
reduce  the  tax.  You  have  to  make  some  concession  to  the  idea 
that  property  is  over-valued.  Of  course,  horizontal  reduction  of 
all  the  propert)'  would  only  be  fair  if  there  were  reduction  in  the 
value  of  all  the  property. 

Now,  a  further  thought,  why  you  cannot  reassess  property 
scientifically  in  a  depression.  First,  you  do  not  know  what  the 
value  is.  Secondly,  because  to  do  it  at  all  you  have  to  do  it  all 
at  one  time,  all  for  one  year ;  and  I  say,  gentlemen,  it  cannot  be 
done.  There  never  has  been  a  complete  scientific  re-assessment  of 
the  property  of  a  large  city  in  one  year.  I  have  often  heard  it 
claimed  that  certain  communities  have  annual  assessment.  That 
claim  was  made  for  New  York  City.  I  do  not  believe  it,  and  I 
challenged  the  assessing  authorities  of  New  York  City  to  prove  it, 
and  they  never  did.  All  they  did  annually  was  to  rewrite  the  tax 
roll  and  to  make  here  and  there  certain  changes,  precisely  the 
system  that  prevails  everywhere  else. 

In  a  case  like  this,  with  an  abnormal  situation,  it  would  require 
a  revaluation  of  each  individual  item  of  property.  The  mere 
mechanics  of  that  makes  it  impossible  that  an  assessment  board 
could  handle  such  a  problem.  The  best  you  can  do — and  I  have 
had  experience  in  passing  by  appeal  on  thousands  of  real-estate 
assessments — is  here  and  there  to  make  some  concession,  but  it  is 
an  impossibility  to  make  a  scientific  revaluation. 

Now,  if  I  may  be  permitted  a  few  comments  on  some  of  the 
things  that  were  said  this  morning,  and  I  will  make  these  very 
rapidly.  Where  property  is  sold  for  taxes,  the  tax  title  ought  to 
be  the  best  title  in  the  world,  and  yet  we  all  know  it  is  the  worst. 
It  ought  to  be  the  best  because  it  clears  off  all  liens  and  encum- 
brances, and  therefore  I  think  it  is  a  worthy  object  to  so  improve 
the  procedure  that  there  will  be  furnished  a  fair  and  wide  market 
and  a  normal  market  for  the  sale  of  property  sold  for  taxes. 

Mr.  Hackett  referred  to  automobile  taxation  against  the  students 
of  Yale,  and  how  they  escaped  it  by  moving  or  graduating  after 
June  first.  I  will  give  you  the  remedy  for  that.  Don't  tax  auto- 
mobiles under  the  property  tax.  Put  your  tax  under  the  annual 
license  tax,  with  some  system  for  redistributing  it  to  the  localities. 
Then  they  pay  wherever  they  live,  and  they  pay  every  red  cent, 
and  if  they  don't  they  go  to  jail. 

He  spoke  about  the  collector  who  should  have  a  longer  term  than 
one  year.  He  missed  the  real  point.  Of  course  he  should  have  a 
longer  term  than  one  year,  but  he  should  not  be  elected.  There 
is  no  sense  in  electing  an  administrative  official  like  a  tax  collector. 
There  is  every  reason  why  he  should  not  be,  because  of  the  very 
fact  that  he  may  be  tempted  to  play  favors  in  order  to  secure  re- 
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election.  There  is  no  more  reason  for  electing  the  tax  collector 
than  for  electing  your  postman  or  your  policeman.  Neither  should 
the  assessor  be  elected,  for  similar  reasons. 

Something  was  said  about  the  installment  payment  of  taxes. 
We  have  in  my  city  of  Baltimore  introduced  that  system,  and  for 
several  years  it  has  been  working  very  satisfactorily.  Nearly  every 
bank  in  the  city  is  appointed  as  a  collection  agency,  and  these 
banks  are  recommending  tax  savings  funds  just  as  they  have 
Christmas  savings  funds  and  vacation  savings  funds,  and  the  people 
are  putting  money  into  these  funds  against  the  time  when  these 
taxes  are  due. 

One  more  thought.  Mr.  Hackett  referred  also  to  the  difficulty 
of  collecting  automobile  taxes  of  those  who  move  away.  Have 
you  ever  thought  how  absurd  it  is  that  the  courts  of  one  state 
refuse  to  assist  in  the  collection  of  a  tax  due  to  another  state,  a 
tax  being  treated  as  if  it  were  a  fine,  for  punishment;  and  that  is 
an  old,  and  I  must  say  it  was  to  me  a  surprising  thing,  to  discover 
in  the  case  of  a  wealthy  man  in  our  state,  after  we  obtained  a 
judgment  against  him  and  he  moved  to  New  York,  that  the  courts 
of  New  York  refused  to  give  us  any  assistance  in  collecting  that 
tax.    There  is  a  situation  that  I  think  needs  some  attention. 

Ray  L.  Riley  (California)  :  Mr.  President,  I  intend  to  be  very 
brief.  You  know  all  Californians  have  an  inferiority  complex. 
For  that  reason,  perhaps,  we  have  a  little  more  courage  and  less 
pretense  than  the  average  eastern  community. 

Out  in  our  state  our  collection  and  assessment  provisions  accord 
substantially  with  the  program  outlined  by  Professor  Fairchild, 
but  we  do  have  tax  delinquencies,  and  they  have  not  troubled  us 
much  until  the  last  two  or  three  years;  so  that  leads  us  to  believe 
that  perhaps  the  conditions  that  obtain  now  are  responsible  for  tax 
delinquenices  rather  than  something  wrong  with  our  assessment 
and  collection  laws.  Our  legislature,  having  that  in  mind,  per- 
mitted the  taxpayers  who  were  delinquent  to  arrange  for  ten  annual 
payments. 

Now  I  assume  you  are  interested  in  practical  tax  rather  than 
academic  discussion.  It  actually  is  putting  back  on  the  rolls  a  very 
substantial  amount  of  property  tax.  Our  tax  laws  are  just  as  firm 
and  just  as  severe  as  they  ever  were,  in  every  other  respect,  but 
it  does  not  get  the  taxes.  Instead  of  having  a  three  or  four  per 
cent  delinquency  we  have  a  twelve  per  cent  delinquency,  average 
for  the  state;  and  on  that  little  matter  of  personal  property  taxes, 
we  collect  them  when  they  are  assessed,  on  the  prior  year's  rate. 
There  is  no  argument  about  that.  If  you  want  an  automobile 
license,  you  must  pay  the  taxes  on  it  before  you  get  the  license. 
It  is  all  very  simple. 
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A.  H.  Stone  (Mississippi)  :  Mr.  President,  I  know  that  the  time 
is  late,  and  I  would  not  presume  on  your  patience,  except  the  fact 
that  I  have  something  on  my  mind  that  I  want  to  get  rid  of,  and 
this  is  the  only  opportunity  that  I  have  had. 

I  have  listened  with  a  great  deal  of  interest  to  the  discussions 
that  we  have  had  by  tax  administrators,  commissioners  and  econo- 
mists, and  I  want  just  to  add  this  word  before  we  conclude  these 
sessions:  It  seems  to  me  that  not  one  of  us  has  stressed  what  I 
believe  is  one  of  the  fundamental  matters  underlying  our  whole 
problem,  and  that  is  the  individual  responsibility  of  the  taxpayer 
himself.  We  have  gone  to  work  and  devised  means  in  legislative 
assemblies  and  by  commissions  and  by  stressing  the  law  and  en- 
acting new  laws,  for  the  alleviation  of  the  taxpayers'  burdens. 
My  friends,  the  taxpayer  hasn't  any  burdens  except  those  he  put 
on  himself,  but  unless  we,  as  school  teachers,  unless  we  as  adminis- 
trators and  as  members  of  the  legislatures  of  the  various  states 
take  advantage  of  every  opportunity  to  hammer  home  to  the  indi- 
vidual taxpayer  the  sense  of  responsibility  that  should  be  incul- 
cated in  him,  we  are  not  going  to  get  anywhere  in  this  proposition. 
I  have  been  a  member  of  a  local  board  of  supervisors  in  my 
county;  I  was  a  member  of  the  legislature  of  Mississippi;  I  have 
now  for  seventeen  months  been  chairman  of  the  state  tax  com- 
mission. In  those  seventeen  months  I  have  had  visits  from  more 
than  120  people  connected  with  tax  administrative  problems  in 
various  states  of  the  Union,  and  in  the  privacy  of  my  own  office 
after  having  a  heart-to-heart  talk  with  these  gentlemen,  all  the  way 
from  Indiana,  California,  iHonolulu,  New  York  and  Illinois,  I  get 
pretty  much  the  same  general  reaction. 

We  do  not  hear  those  things  stressed;  we  do  not  hear  them 
discussed  so  much.  On  a  piece  of  property  in  which  I  am  in- 
terested, I  can  remember  when  the  taxes  on  it  were  $250  a  year. 
I  have  also  lived  to  pay  on  that  same  property,  without  one  change 
at  all,  except  development,  $13,500  a  year— from  $250  to  $13,500. 
In  that  same  county  the  tax  burden  has  grown  in  recent  years  so 
that  in  1930  the  total  value  of  all  the  cotton  and  cotton-seed  prod- 
ucts in  that  county  lacked  $400,000  of  paying  the  cost  of  auto- 
mobile maintenance  alone.  In  other  words,  these  problems  have 
got  to  be  brought  home.  It  seems  to  me  directly  up  to  our  own 
people,  because,  after  all,  they  are  the  ones  involved.  We  cannot 
solve  these  things  for  them.  They  are  the  ones  who  have  got  to 
be  appealed  to  and  brought  into  that  picture;  and  I  don't  know 
whether  we  are  reaching  those  people  or  not.  I  know  we  cannot 
do  it  unless  we  do  everything  in  the.  world  that  is  possible  by 
personal  contact  in  the  class-room  and  in  legislative  assemblies. 

We  must  tell  the  people  exactly  what  the  problem  is  because, 
after  all,  the  tax  problem  in  America  is  a  local  problem.     I  believe 
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in  the  schools,  but  the  tax  burden  in  one  local  high-school  district 
in  my  area  is  exactly  the  same  as  the  tax  burden  paid  by  the  prop- 
erty there  for  the  entire  taxes  of  the  state  of  Mississippi.  I  think 
you  have  that  scattered  all  over  America. 

M.  A.  Murphy  :  I  have  just  a  short  announcement  to  make  in 
reference  to  the  barbecue  and  outdoor  feed,  which  is  to  be  held  at 
the  foot  of  South  Mountain.  At  first  our  plan  was  to  leave  here 
at  two  o'clock  on  the  sight-seeing  trip.  It  seems  as  though  the 
ladies  have  been  taken  over  most  of  the  valley,  over  most  of  the 
important  points,  while  you  men  have  been  sitting  here  diligently 
working.  The  way  the  affair  is  now,  by  leaving  here  about  4 
o'clock,  and  not  later  than  4.  the  cars  will  drive  directly  to  South 
Mountain.  That  will  give  each  one  plenty  of  time  so  that  he  can 
get  back  here  not  later  than  7 :  30.  I  assure  you  that  the  people 
on  the  south  side,  both  the  men  and  women,  have  gone  to  the  ex- 
treme. They  claim  they  have  never  had  any  regular  meeting  down 
there,  and  this  time  they  have  made  a  play  for  it,  and  they  want 
each  one  of  you  men  here  and  each  one  of  the  ladies  here  to  visit 
them  this  evening.  Now,  every  delegate  with  his  wife  will  have  a 
free  meal  ticket.  For  the  outsiders  or  the  local  people  it  will  be 
necessary  to  charge  them  50  cents  a  plate,  but  I  assure  you  that 
you  will  have  a  feed  second  to  none  that  you  have  ever  had  at 
any  time.     I  thank  you. 

Chairman  Edmonds  :  I  understand,  then,  Mr.  Commissioner, 
we  start  at  4  o'clock  from  this  hotel  and  not  at  2  o'clock. 

M.  A.  Murphy:  Right. 

Chairman  Edmonds  :  That  is  fine.  Then  we  can  continue  in 
session  an  hour  longer.  Have  you  any  announcements,  Mr.  Sec- 
retary. 

W.  G.  Query:  None. 

H.  D.  Simpson  (Illinois)  :  We  made  a  short  time  ago  a  study  of 
the  assessments  made  by  some  twenty  or  twenty-five  of  the  largest 
cities.  The  average  reduction  from  peak  values  of  1929  down  to 
1932,  the  last  assessment  available,  in  these  twenty  to  twenty-five 
cities  was  a  total  of  only  nine  and  one-half  per  cent.  In  other 
words,  the  assessors  have  recognized  to  only  a  limited  extent  that 
we  were  passing  through  a  period  of  drastic  deflation  of  real-estate 
values.  The  reason  for  that,  I  recognize  is  the  pressure  of  revenue 
necessities. 

I  want  to  urge  this,  although  I  know  I\Ir.  Long  will  disagree 
with  it,  that  the  pressure  O'f  revenue  necessities  is  not  the  respon- 
sibility of  the  assessor.  He  has  enough  responsibility  to  take  care 
of  outside  of  assuming  responsibilities  which  are  not  his.  The 
measure  of  public  revenue  is  not  the  responsibility  of  the  assessor. 
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We  were  asked  to  make  a  study  for  the  assessor  of  real-estate 
values  in  Chicago.  The  whole  story  can  be  told  in  a  few  words. 
Taking  1929  as  the  peak,  100  per  cent,  the  general  level  of  real 
estate  in  Chicago  dropped  to  54  per  cent  in  1932,  and  now  to  483^ 
per  cent.  That  means  that  we  have  had  a  deflation  of  513^  per 
cent  in  the  general  body  of  real-estate  values  throughout  the  city 
of  Chicago.  On  the  basis  of  those  facts,  our  assessor,  a  couple 
of  days  before  I  left,  announced  a  horizontal  reduction  of  25  per 
cent  in  the  next  assessment,  and  that  25  per  cent,  with  small  re- 
ductions previously  made,  will  make  a  total  reduction  of  44  per 
cent  in  the  assessments  of  real  estate  in  Chicago,  from  the  peak  to 
the  present  time.  I  doubt  if  any  other  city  in  the  country  has  made 
any  similar  amount  of  reduction.  We  are  going  to  have  a  total 
reduction  of  44  per  cent,  and  I  think  that  represents  sound  assess- 
ment, and  I  think  it  will  have  a  sound  influence  on  public  expendi- 
tures. I  think  it  is  a  sound  contribution  in  the  way  of  remedy  for 
tax  conditions  in  Chicago. 

Oscar  Leser  (Maryland)  :  I  just  wanted  to  ask  whether  you 
have  reduced  the  taxes. 

H.  D.  Simpson  :  The  reduction  of  taxes — that  is  a  part  of  my 
point — is  not  a  part  of  the  assessment.  If  we  must  maintain  the 
established  volume  of  expense,  that  must  be  done  by  increasing  the 
tax  rate,  so  the  taxpayers  will  know  what  it  costs  for  high  taxes, 
and  so  the  responsibility  for  it  will  be  placed  where  it  properly 
belongs,  with  the  appropriating  and  spending  bodies  and  not  with 
the  assessor. 

Oscar  Leser:  In  other  words,  they  are  going  to  pay  just  as 
much  taxes. 

Henry  F.  Long:  I  would  like  to  ask  Dr.  Simpson  this:  As- 
sessed values,  he  says,  reduced  44  or  51  per  cent  in  Chicago — how 
does  that  compare  with  the  reduction  in  values  of  business  cor- 
porations' in  their  balance-sheets,  and  how  does  it  compare  with 
the  reduction  in  values  of  banks  on  money  loaned,  and  how  does  it 
compare  with  mortgages  which  are  held  on  these  various  properties 
that  are  going  to  be  reduced  51  per  cent? 

H.  D.  Simpson  :  I  don't  know  whether  I  can  answer  all  of 
those  questions.  You  mean,  how  does  that  51  per  cent  correspond 
with  industries? 

Henry  F.  Long:  How  far  has  the  individual  recognized  that 
reduction  in  assessed  values  in  his  commercial  relations? 

H.  D.  Simpson  :  He  has  no  choice.  He  is  going  to  be  com- 
pelled to  recognize  it. 
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George  G.  Tunell  (Illinois):  I  rise  to  express  surprise  that  a 
man  who  deals  so  much  with  accounts  as  Mr.  Long  should  ask  that 
question — to  assume  that  there  is  any  relationship  between  accounts 
and  real  values  is  going  a  long  way. 

Chairman  Edmonds:  Any  further  comments? 

Royal  B.  Gushing  (Illinois)  :  Bonds  on  apartment  houses  and 
stores  are  selling  at  a  fraction  of  the  dollar.  I  bought  a  $1000  bond 
for  nine  c^nts  on  the  dollar,  covering  property  on  the  corner  of 
State  and  Madison  streets,  in  Chicago,  just  opposite  the  Field  store. 
It  is  in  receivership,  but  it  illustrates  that  it  was  conservatively 
placed,  as  they  thought.  It  was  a  first-mortgage  bond,  selling  at 
only  nine  cents  on  the  dollar,  where  it  was  sold  on  a  5  5^  per  cent 
return,  at  par,  in  peak  times ;  and  that  shows  a  very  practical 
recognition  of  low  values. 

Chairman  Edmonds  :  I  am  proud  to  know  anybody  who  can 
buy  bonds  on  the  present  market  or  any  other  market ! 

Mr.  Gushing:  And  paying  for  them? 

Chairman  Edmonds  :  And  paying  for  them.  I  am  glad  to 
have  one  identified  at  the  conference  like  that. 

James  Watt  Hogue  (Arizona)  :  Listening  to  tax  and  tax- 
delinquency  discussions  by  professors  and  other  learned  lights  of 
the  National  Tax  Association,  assembled  at  Phoenix,  Arizona,  is 
responsible  for  the  formation  of  this  thought :  What  would  you  do 
to  overcome  this  much-disturbing  problem  ? 

This  bold  and  glaring  question,  seemingly  emanating  from  some 
invisible  and  mystic  power,  is  repeated  again  and  again,  as  if 
throwing  out  a  challenge  to  combat  a  gigantic  and  destructive 
situation. 

The  modulated  and  musical  intonation  in  the  voice  of  one  read- 
ing through  an  extensive  and  classically-arranged  article  on  the 
subject  of  taxation  and  delinquencies,  seemed  to  form  a  half- 
slumbering  visualization  of  initiative  realms. 

While  under  this  pleasing  blend  of  thought,  and  while  gazing 
at  one  of  the  richly-frescoed  windows  of  the  assembly  hall  in  the 
Westward  Ho  Hotel,  ^gain  the  question,  soft  and  low,  seemed  to 
whisper  a  refrain:  What  would  you' do?     What  would  you  do? 

As  if  in  response  to  the  repeated  challenge  for  a  constructive 
answer,  made  possible  by  absorption  of  ideas  formulated  from 
among  this  gathering  of  loyal  and  highly-efficient  men  assembled 
from  many  sections  of  the  United  States,  the  following  thoughts 
occurred,  as  if  in  answer  to  a  problem  held  responsible  for  under- 
mining the  national  foundation  of  countries  through  history's 
turbulent  past. 
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1.  It  is  necessary  to  take  consideration  of  the  fact  that  the  rise 
and  fall  in  that  "  law  of  supply  and  demand  "  has  been  the  direct 
cause  of  every  depression  America  has  undergone. 

2.  Obtain  the  average  percentage  in  the  rise  and  fall  of  tax 
delinquencies  of  record  in  county  seats  of  each  state  for  the  past 
three  years. 

3.  Use  this  percentage  of  either  the  rise  or  fall  of  tax  delin- 
quencies as  a  basis  by  which  to  calculate  the  amount  of  budget 
expenditure  for  the  oncoming  year. 

4.  Enact  a  law  enabling  the  meeting  of  notes,  bonds,  mortgages, 
etc.,  according  to  the  dollar  valuation  at  maturity,  or  when  paid. 

As  the  law  of  supply  and  demand  raises  or  lowers  the  buying 
power  of  the  dollar,  the  one  giving  note,  bond,  etc.,  would,  by 
this  method  be  protected,  which  the  present  does  not. 

5.  To  enable  equalization  of  taxation  burdens,  enact  a  law  call- 
ing for  a  rigid  investigation  of  bank  accounts  and  other  assets  of 
the  one  who  permits  a  tax  delinquency  to  exist  over  two  years. 

As  it  is  now,  the  one  who  pays  the  tax  is  aiding  to  uphold  city, 
county,  state  and  national  affairs  for  the  one  who  may  be  able  but 
does  not  pay. 

6.  To  avoid  a  continuation  of  the  country's  being  eaten  up  by 
tax  burdens :  Since  many  expensive  highways  enable  reaching 
sections  of  the  country  from  fifty  to  seventy-five  per  cent  cheaper 
and  in  less  time  than  when  states  and  counties  were  formed,  reduce 
the  number  of  counties  in  each  state  in  proportion  to  the  time  and 
expense  to  be  saved  in  reaching  those  centers,  thus  taking  advan- 
tage of  turning  the  expense  of  highway  building  into  paying  a 
dividend  upon  tax  money  invested  in  those  highways  by  the  saving 
made  by  this  method. 

In  support  of  the  suggested  retroactive  sliding-scale  plan,  I 
will  say : 

The  previous  mentioned  evil  of  the  rise  and  fall  in  the  law  of 
supply  and  demand  regulates  the  rise  and  fall  of  the  dollar's  buy- 
ing power.  Were  there  to  be  a  law  enacted  to  settle  all  accounts 
of  whatever  nature  on  the  dollar's  buying  power  when  the  notes 
or  agreements  fall  due,  then  each  interested  party  in  the  trans- 
action would  share  equally  either  in  the  rise  or  the  fall  of  the 
dollar. 

A  case  in  point:  Tom  Jones  borrows  $1,000  in  1926,  payable  in 
1932.  Tom  Jones  turns  over  the  $1,000  in  1932  when  the  law  of 
supply  and  demand  has  made  it  possible  to  buy  from  $1,500  to 
$2,000  worth  of  goods  from  Tom  Jones'  farm  or  any  other  line 
of  production  which  has,  by  the  law  of  supply  and  demand  been 
reduced  just  as  much  as  the  buying  power  has  been  raised. 
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The  taxpayer  in  paying  the  money  to  city,  county,  state  or 
national  officials  is  confronted  with  the  same  handicap. 

Reconstruction  codes  are  found  to  be  necessary,  or  there  would 
be  no  National  Tax  Association  formed.  It  is  to  be  hoped  that 
the  suggestions  outlined  will  be  given  consideration,  for  it  is  my 
earnest  belief  that  the  retroactive  sliding-scale  plan  will  be  the 
means  of  dividing  the  burdens  of  depressions  equal  among  all  and 
greatly  relieve  the  distress  which  follows. 

Chairman  Edmonds:  Last  night  the  report  of  the  Committee 
on  Uniformity  and  Reciprocity  in  State  Tax  Legislation  was  pre- 
sented, but  there  was  no  action  on  the  report  because  the  nature 
of  the  occasion  last  night  was  a  little  different  from  the  usual 
conference.  The  report  recommended  the  adoption  of  the  Massa- 
chusetts plan  for  the  allocation  of  taxable  income  as  among  the 
various  income-taxing  states.  It  seems  to  me  it  would  be  appro- 
priate to  have  a  resolution  offered  here  approving  the  recommen- 
dation of  the  report  in  order  that  the  committee  may  feel  that  its 
work  has  been  done.    Will  you  make  such  a  motion,  Mr.  Long? 

Henry  F.  Long:  I  have  already  made  it. 

Chairman  Edmonds  :  Mr.  Holcomb  seconded  it.  Are  you 
ready  for  the  question  ? 

(Ayes  and  Noes) 

Chairman  Edmonds:  The  ayes  have  it;  so  ordered;  the  report 
is  therefore  approved. 

Now,  friends,  as  there  is  no  further  discussion,  we  recess  until 
8  o'clock,  but  I  do  want  to  ask  all  the  members  of  the  conference 
to  be  here  at  8  o'clock  punctually.  That  is  the  time  of  Dr.  Bul- 
lock's report  on  the  Model  Plan,  which  is  one  of  the  most  important 
reports  ever  presented  at  these  conferences,  and  we  ought  to  have 
ample  time  to  discuss  it.  Be  prepared,  if  necessary,  to  be  here 
until  11  o'clock. 

Francis  N.  Whitney  (New  York)  :  I  wish  to  express  my 
regret  that  Mr.  Stone  of  Mississippi  did  not  live  in  one  of  the 
states  southeast  of  where  he  is,  because  I  think  he  possibly  could 
have  done  some  good  missionary  work.  I  told  this  story  before  to 
some  of  my  friends.  I  have  in  mind  one  municipality  that  in  1920 
had  a  population  of  396;  in  1930  they  had  a  population  of  960; 
and  they  issued  $800,000  worth  of  general  improvement  bonds. 

Mr.  Stone  has  put  his  finger  right  on  it.  The  people  are  going 
along  spending  money,  demanding  that  money  shall  be  spent  for 
their  account,  and  they  are  living  just  the  life  of  a  drunken  sailor. 
That  is  all  there  is  to  it. 
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Henry  F.  Long:  Do  you  think  that  900  seriously  think  of  pay- 
ing those  bonds  when  they  become  due  ? 

Francis  N.  Whitney:  No,  not  unless  by  some  miracle,  and 
this  is  not  the  age  of  miracles.  But,  you  also  have  the  high- 
pressure  salesman  back  of  those  bonds.     Don't  forget  that. 

Chairman  Edmonds:  The  conference  now  stands  recessed 
until  8  o'clock  tonight. 


NINTH  SESSION 
Thursday,  October  19,  1933,  8:00  o'clock  P.  M. 

Chairman  Edmonds:  The  ninth  session  of  the  conference  will 
please  be  in  order.  To  accomplish  the  program  which  has  been 
assigned  by  the  executive  committee  for  tonight,  it  will  be  neces- 
sary for  us  to  consider  two  reports  and  also  to  consider  definitely 
the  report  of  the  resolutions  committee.  Following  that,  when  the 
conference  has  adjourned,  there  will  be  a  brief  meeting  of  the 
membership  of  the  National  Tax  Association. 

First,  then,  in  regard  to  reports :  On  the  program  for  this  morn- 
ing was  the  report  of  the  Committee  of  the  National  Tax  Associa- 
tion on  Model  Plan  of  State  and  Local  Taxation.  It  will  be  re- 
called that  some  years  ago  the  committee  prepared  the  model  plan 
which  was  reported  at  the  conference  in  1919,  and  that  in  1932 
practically  the  same  committee  was  reappointed  to  consider  its 
original  work  in  the  light  of  thirteen  years'  experience. 

The  second  report,  then,  of  the  committee  will  now  be  pre- 
sented to  the  conference  by  its  chairman.  Dr.  Charles  J.  Bullock, 
of  Harvard  University,  who  has  been  the  leader  in  what  I  think 
we  may  truthfully  call  the  most  important  work  that  has  ever  been 
done  by  the  National  Tax  Association — Dr.  Bullock. 

Dr.  Charles  J.  Bullock  (Massachusetts)  :  Mr.  President  and 
Gentlemen :  Your  committee  submits  its  report  in  print,  68  pages. 
This  report,  I  understand,  was  issued  in  time  to  be  sent  to  all  the 
properly  accredited  delegates  to  this  conference  in  advance  of  the 
meeting.  I  understand,  too,  that  copies  are  available  here,  so  that 
everybody,  I  suppose,  has  had  or  can  have  in  his  hands  at  this 
time  a  copy  of  the  report.  That  makes  it  unnecessary  for  me  to 
say  very  much  by  way  of  introduction,  as  was  the  case  in  Chicago 
in  1919,  when  I  presented  the  first  draft  of  the  report.  The  thing 
was  in  print,  and  very  few  remarks  from  the  chairman  were 
necessary. 

At  Chicago,  as  here  very  likely,  there  was  not,  and  may  not  be, 
much  immediate  discussion.  A  fifty-  or  sixty-page  printed  report 
is  a  pretty  empty  thing  to  digest.  The  old  report  did  not  get 
much  discussion  until  the  meeting  the  following  year,  and  then 
for  two  or  three  years  after  that,  from  time  to  time,  the  discussion 
continued.  It  may  very  well  be  that  way  this  time.  This  is  a 
pretty  stiff  bill.     If  vou  have  any  questions  that  you  want  to  pre- 
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sent,  any  criticisms,  or  any  suggestions  to  make,  the  floor  will 
presently  be  yours,  and  I  shall  occupy  the  floor  but  a  very  brief 
space  of  time.     I  want  to  make  just  one  explanation. 

Our  committee  was  not  appointed  for  the  purpose  of  consider- 
ing primarily  the  problems  of  emergency  finance  that  confronted 
the  American  states  during  the  past  year,  but  rather  to  consider 
the  principles  on  which  a  system  of  good  state  and  local  taxation 
should  be  based  and  constructed  in  a  country  with  a  federal  gov- 
ernment like  the  United  States.  Therefore,  in  considering  such 
principles  we  tried  to  forget  about  the  depression,  to  take  a  long 
look  backward,  and  a  fairly  long  but  not  too  long  look  forward, 
to  assume  that  some  time,  and  perhaps  not  so  very  far  ahead  of  us, 
there  would  come  a  time  when  more  normal  conditions  would 
return  and  the  present  problems  of  emergency  finance  would  dis- 
appear. You  will  be  disappointed  if  in  this  report  you  look  for 
an  answer  to  the  very  perplexing  and  difficult  question  of  emer- 
gency taxation  and  revenue  measures,  the  necessity  for  which  is  a 
problem  that  confronted  our  states  during  the  past  year.  This  is 
not  a  discussion  of  emergency  financing  during  the  depression,  but 
deals  with  the  principles  upon  which  a  good  system  of  state  and 
local  taxation  ought  to  be  constructed  in  the  country  with  a  fed- 
eral government  like  that  under  which  we  live.  We  could  not, 
indeed,  ignore  the  present  emergency,  and  did  not  wish  to  do  so, 
but  we  did  not  devote  much  of  our  time  to  that  and  contented 
ourselves  with  making  only  some  very  moderate  suggestions  con- 
cerning emergency  revenue  finance. 

Now,  I  leave  the  report  with  you  for  your  consideration.  I  want 
to  thank  the  president  of  the  Association  and  the  secretary  and 
treasurer,  and  our  vice-president,  friend,  counsellor  and  guide, 
Mr.  Holcomb,  Mr.  Robert  M.  Haig,  a  former  president  of  the 
Association,  and  many  others  who  have  helped  and  counselled  our 
committee  in  its  somewhat  difficult  task.  The  report  is  now  before 
you,  and  with  that  I  yield  to  those  of  you  who  have  criticisms  or 
suggestions. 

SECOND  REPORT  ON  A  PLAN  OF  A  MODEL  SYSTEM 
OF  STATE  AND  LOCAL  TAXATION : 

By  the  Committee  Appointed  by  the  Association  in 
1932  TO  Review  the  Plan  Proposed  by  a  Former 
Committee  in  September  1918 

I.  Introduction 

Section  1.     In  the  spring  of  1932  the  President  of  the  National 
Tax  Association,  Professor  Robert  M.  Haig,   called  at  Columbia 
University  an  informal  conference  of  persons  interested  in  the  Re- 
port made  by  a  Committee  of  the  Association  in  1918  upon  a  Model 
23 
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System  of  State  and  Local  Taxation.  The  outcome  of  the  discussion 
was  unanimous  agreement  that,  in  spite  of  the  difficulty  of  apprais- 
ing financial  conditions  and  judging  of  the  requirements  of  the 
various  states  in  a  period  of  severe  depression  and  general  unsettle- 
ment,  it  was  desirable  to  appoint  a  new  committee  to  consider 
revision  of  the  tentative  Plan  proposed  by  the  Committee  of  1918. 
In  conformity  with  this  agreement,  the  Executive  Committee  of  the 
Tax  Association  proceeded  to  appoint  the  present  Committee,  which 
has  the  honor  of  submitting  the  following  Report. 

During  the  following  summer  the  Chairman,  after  inviting  sug- 
gestions from  the  other  members,  prepared  agenda  for  a  meeting 
of  the  full  Committee,  which  was  held  at  Columbus,  Ohio,  in  Sep- 
tember 1932,  in  conjunction  with  the  twenty-fifth  annual  meeting 
of  the  Tax  Association.  At  this  meeting  seven  members  of  the 
Committee  were  present,  and  six  sessions  were  held;  with  the 
result  that  agreement  was  reached  on  a  number  of  fundamental 
points,  while  others  were  reserved  for  further  investigation  and 
consideration  at  another  meeting  which,  it  was  determined,  should 
be  held  in  Chicago  some  time  during  the  following  spring. 

Between  October  and  March  a  number  of  reports  and  memo- 
randa were  prepared  and  circulated  among  the  members  of  the 
Committee.  Also,, through  the  courtesy  of  the  new  President  of  the 
National  Tax  Association,  the  Honorable  Franklin  S.  Edmonds,  the 
Chairman  was  able  to  invite  members  of  the  Committee  and  certain 
other  gentlemen  having  expert  knowledge  of  the  subjects  under 
consideration,  including  Vice  President  Alfred  E.  Holcomb  of  the 
Association,  to  confer  with  him  at  the  City  Club  of  New  York  on 
December  9,  1932.  At  this  meeting  discussions  were  confined  to 
problems  of  major  importance,  and  the  Chairman  obtained  from 
those  present  information  which  was  of  great  assistance  in  the 
preparation  of  the  reports  and  memoranda  above  mentioned. 

In  April  1933  the  Committee  held  its  second  meeting,  at  Chicago, 
and  in  June  held  a  final  meeting,  at  Princeton,  New  Jersey.  Each 
was  attended  by  six  members,  two  of  the  absentees  in  each  case 
communicating  to  the  Chairman  their  views  on  important  questions 
on  the  agenda.  The  total  number  present  at  these  meeting's  was 
eight.  Mr.  Acker  was  unable  to  participate  in  any  of  the  meetings, 
and  therefore  has  not  signed  this  Report. 

Section  2.  Following  the  procedure  of  1918,  this  Report  has 
been  printed  in  advance  of  the  annual  conference,  for  the  infor- 
mation of  members  and  delegates.  Since  the  former  Report  was 
called  a  Preliminary  Report,  we  submit  this  as  the  Second  Report 
on  a  Plan  of  a  Model  System  of  State  and  Local  Taxation.  The 
document  is  presented  for  consideration  and  discussion,  but  without 
the  suggestion  contained  in  the  former  Report  that,  with  the  help 
derived  from  discussions  had  at  the  conference,  the  present  Com- 
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mittee  or  some  other  can  then  prepare  a  final  Report.  The  times 
in  which  we  are  living  are  not  propitious  for  final  judgments. 
State  and  local  governments  are  encountering  acute  financial  prob- 
lems, and  naturally  are  searching  for  new  sources  of  revenue.  The 
relations  of  federal  to  state  and  local  taxation,  which  have  changed 
substantially  during  the  last  twenty-five  years,  are  now  under  active 
discussion,  the  outcome  of  which  cannot  be  clearly  foreseen. 
Opinions  are  in  a  state  of  extraordinary  unsettlement,  and  are  likely 
to  remain  so  until  more  normal  economic  and  financial  conditions 
return.  The  present  Committee  has  hoped  to  do  no  more  than 
review  the  first  Report,  examine  such  comment  and  criticism  as  it 
has  received,  appraise  the  tax  legislation  of  the  last  fifteen  years, 
consider  the  present  acute  problems  of  states  and  municipalities, 
and  then  present  its  conclusions  concerning  the  direction  that  future 
legislation  should  take.  Our  recommendations,  we  trust,  will  be 
found  helpful;  but  we  do  not  claim  for  them  finality. 

Section  3.  This  Report,  like  its  predecessor,  deals  only  with 
general  principles  upon  which  a  model  system  of  taxation  may  be 
constructed,  and  with  the  general  framework  of  such  a  system. 
We  have  not  undertaken  to  review  the  Model  Tax  Acts  which  the 
former  Committee,  at  the  request  of  the  Association,  drafted  in 
1920,  and  the  Association  published  the  following  year.  With  the 
other  matters  that  have  had  to  receive  our  attention,  there  would 
have  been  no  time  for  the  drafting  of  tax  acts;  while,  if  the  com- 
ing conference  desires  to  have  such  acts  drafted,  such  work  can  be 
done  better  by  a  smaller  committee  the  members  of  which  can  meet 
for  frequent  conferences. 

Our  Committee,  like  its  predecessor,  has  been  unable  to  give  ade- 
quate attention  to  all  problems  of  state  and  local  taxation.  In  the 
first  place,  it  has  been  compelled  to  concentrate  upon  fundamental 
problems  of  major  importance,  which  must  be  settled  aright  if  a 
serviceable  framework  for  state  and  local  taxation  is  to  be  con- 
structed in  a  country  which,  like  ours,  has  a  federal  form  of  gov- 
ernment. It  has  also  felt  obliged  to  give  such  attention  as  it  could 
to  current  problems  of  special  importance  in  the  critical  times 
through  which  we  are  passing.  Beyond  this  it  has  undertaken  to 
deal  only  with  such  questions  as  the  previous  study  and  experience 
of  its  members  have  qualified  it  to  do,  and  at  this  point  has  stopped. 
It  also  has  not  undertaken  to  consider  such  questions  as  bank  taxa- 
tion, which  have  frequently  been  considered  by  members  of  this 
Association  more  competent  to  deal  with  them  than  our  present 
Committee  could  hope  to  become  in  the  time  at  its  command.  As 
the  former  Report  stated :  A  model  system  of  state  and  local  taxa- 
tion cannot  be  devised  in  a  single  year,  and  we  are,  therefore, 
attempting  in  the  present  Report  to  provide  only  a  foundation  upon 
which  future  work  can  be  based. 
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Section  4.  In  form  this  Second  Report  is  partly  a  new  document 
and  partly  a  revision  of  the  Report  of  the  Committee  of  1918. 
Wherever  possible  and  desirable  it  has  retained  the  language  of  the 
old  Report;  but  wherever  in  substance  of  doctrine  or  recommenda- 
tions it  has  departed  from  the  old  Report,  it  has  made  such  depar- 
tures clear  to  the  reader.  Since  the  work  of  drafting  has  naturally 
fallen  to  the  Chairman,  who  was  also  Chairman  of  the  former 
Committee,  he  has  felt  justified  in  reproducing,  purely  as  a  labor- 
saving  device,  the  language  of  the  former  document  as  far  as 
possible.  But  a  further  and  more  important  reason  for  this  pro- 
cedure is  the  fact  that  the  other  members  of  the  present  Committee 
were  acquainted  with  the  earlier  Report,  and  have  been  able  to  pass 
upon  its  language  in  detail  and  call  to  the  attention  of  the  Chair- 
man anything  they  have  desired  to  see  modified.  It  is  obvious, 
then,  that  such  parts  of  the  old  Report  as  the  present  Committee 
has  approved  would  better  be  presented  in  the  original  language; 
and,  under  these  circumstances,  the  Chairman  feels  justified  in  re- 
producing without  quotation  marks  any  parts  of  the  old  Report  that 
suit  the  present  purpose,  as  well  as  in  making,  without  indicating 
them,  such  slight  changes  as  the  members  of  the  present  Committee 
have  desired.  Substantial  departures  from  the  old  Report  have, 
however,  been  noted. 

II.   The  Relations  of  Taxation  and  Public 
Expenditure 

Section  5.  This  Committee  was  appointed  to  prepare  a  Plan  for 
a  Model  System  of  State  and  Local  Taxation,  and  was  not  author- 
ized to  take  up  the  subject  of  public  expenditure.  We  found,  how- 
ever, that  we  were  expected  to  execute  our  commission  at  a  time 
when  state  and  local  revenue  problems  had  become  so  acute  that 
taxation  and  public  expenditures  could  not  possibly  be  dissociated. 
In  1918  the  former  Committee  devised  and  recommended  a  plan 
which  it  believed  would  raise  at  least  as  much  revenue  from  per- 
sonal incomes,  property,  and  business  as  any  other  plan  that  could 
be  formulated;  and  evidently  expected,  as  certain  passages  in  its 
Report  show,  that  adoption  of  its  recommendations  might  lighten 
the  burden  of  the  taxes  levied  upon  property  for  the  support  of 
state  and  local  governments.  It  also  recommended  that  the  National 
Tax  Association  should  appoint  a  committee  to  "  canvass  carefully 
the  possibility  of  supplementing  existing  sources  of  state  and  local 
revenue  by  taxes  levied  upon  what  may  be  fairly  classified  as  lux- 
urious consumption  ",  its  expectation  apparently  being  that  increas- 
ing taxes  on  luxuries,  if  found  to  be  practicable,  might  help  to 
lighten  the  load  falling  upon  property.  Whether  any  increase  of 
revenues  coming  from  any  of  the  new  taxes  recommended  would 
or  should  be  used  for  financing  increased  expenditures,  the  Com- 
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mittee  seems  not  to  have  considered.  Its  general  attitude  was  not 
unlike  that  of  most,  if  not  all,  students  of  American  taxation  at 
that  time.  New  sources  of  revenue,  when  discovered,  were  gener- 
ally presented  as  substitutes  for  some  parts  of  the  tax  on  property 
believed  to  be  especially  objectionable,  or  as  a  means  of  lightening 
the  load  of  the  general  property  tax  concerning  which  so  many 
complaints  had  long  been  made. 

The  present  Committee,  however,  cannot  ignore  the  fact  that 
this  country,  like  others,  has  been  passing  through  a  business  de- 
pression which  is  at  least  as  severe  as  any  that  the  United  States 
has  ever  experienced  and  may  perhaps  go  down  in  history  as  the 
severest  of  all  depressions.  We  cannot  ignore  the  state  and  local 
revenue  problems  which  in  recent  years  have  become  increasingly 
acute,  and  we  cannot  avoid  considering  the  fiscal  adequacy  of  any 
plan  that  we  may  propose.  We  therefore  find  it  necessary  to  call 
attention  to  the  close  connection  between  taxation  and  public  ex- 
penditure, and  the  relation  between  the  amount  of  taxes  and  the 
amount  of  the  national  income. 

Section  6.  It  will  be  well  to  begin  with  the  basic  fact  that  the 
growth  of  public  expenditures  during  the  last  thirty  years  has  been 
prodigious,  and  that  therefore  the  increase  of  taxes  levied  in  the 
United  States  has  been  very  great.  The  latest  published  survey  of 
the  available  data  ^  yields  the  following  result : 

Taxes  Collected  in  the  United  States 
(Stated  in  millions  of  dollars) 

Year  ^       ,  Taxes      Federal  Taxes         Total  Taxes 

1913     1,519  668  2,187 

1922    4,01s  3,487  7,502 

1930    6,798  3,468  10,266 

These  figures  show  the  number  of  dollars  collected.  For  some  pur- 
poses they  would  need  to  be  adjusted  or  corrected  so  as  to  allow 
for  the  great  changes  that  took  place  in  the  purchasing  power  of  the 
dollar  during  the  seventeen  years  to  which  they  apply.  Such  cor- 
rections have  frequently  been  made  by  persons  undertaking  to  jus- 
tify an  increase  of  taxes  in  general  or  for  particular  purposes,  on 
the  ground  that  depreciation  of  the  dollar  made  the  real  burden 
considerably  less  than  the  actual  expenditure  indicated.  But  com- 
modity prices  have  declined  so  greatly  in  recent  years  that  such 
corrected  or  adjusted  figures  now  work  in  just  the  opposite  direc- 
tion, and  are  no  longer  useful  to  persons  seeking  to  justify  existing 
or  proposed  levels  of  expenditure.    Indeed,  if  we  could  at  the  time 

1  National  Industrial  Conference  Board,  Cost  of  Government  in  the  United 
States,  ig2()-igjo,  p.  77. 
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of  writing  secure  figures  showing  the  total  state  and  local  taxes 
levied  in  1932,  and  could  compare  them  with  the  figures  for  1930, 
we  should  find  that  the  decline  of  commodity  prices  had  so  far  ex- 
ceeded reductions  in  state  and  local  expenditure  that  the  real  tax 
burden  of  our  people  had  increased  greatly  in  this  period  of  severest 
depression. 

In  1913,  when  the  total  taxes  (national,  state,  and  local)  collected 
in  this  country  were  approximately  $2,187,000,000,  they  could  be 
estimated  to  amount  to  6.6  per  cent  of  the  national  income.  In 
1930,  when  they  had  risen  to  $10,266,000,000,  they  were  estimated 
to  be  15  per  cent  of  the  national  income.^  The  fact  that  the  per- 
centage of  the  country's  income  absorbed  by  taxes  rose  from  6.6  to 
15  during  these  seventeen  years  cannot  be  explained  away  by  refer- 
ring to  changes  in  the  purchasing  power  of  the  dollar,  since  such 
changes  affected  equally  the  two  figures  from  which  the  percentage 
was  computed.  The  authority  we  have  cited  estimates  that  one- 
fourth  of  the  increase  between  1913  and  1930  was  due  to  the  war, 
one-fifth  to  education,  one-sixth  to  expenditure  for  better  roads, 
and  one-seventh  to  the  increase  of  various  municipal  services  re- 
quired by  the  growth  of  urban  areas.  These  figures  fully  justify 
the  conclusion  that  the  urgent  tax  problems  which  our  state  and 
local  governments  encountered  during  the  1920's  were  in  large  part 
due  to  the  great  increase  in  the  pressure  of  taxation  upon  our 
national  income,  and  that  this  pressure  occurred  not  because  the 
income  of  the  country  was  stationary  but  because  taxation  was  in- 
creasing so  much  more  rapidly  than  the  national  income. 

When  we  consider  what  has  happened  since  1930,  it  is  easy  to 
understand  the  acuteness  of  the  revenue  problems  which  states  and 
localities  face  in  1933.  For  the  four-year  period  1929-1932,  inclu- 
sive, the  National  Industrial  Conference  Board  estimates  the  move- 
ment of  the  national  income  to  have  been  as  follows : 

Year  Income  in  Current  Dollars 

1929  95.2  billions 

1930  70.7 

1931  52.7 

1932  40.0    " 

These  figures,  like  all  others  relating  to  the  national  income,  are 
estimates ;  but  they  agree  with  other  evidence  well  enough  to  make 
them  entirely  credible;  and  we  may  safely  conclude  that  the  income 
of  the  people  of  this  country  was  reduced  by  approximately  50  per 
cent  during  the  four  years  ending  in  1932.  No  comparable  reduc- 
tion occurred  in  the  burden  of  taxation.  Most  of  the  persons  and 
interests  benefited  by  maintaining  the  existing  level  of  public  ex- 
penditure naturally  opposed  reductions;  organized  agencies,  which 

2  Recent  Social  Trends  in  the  United  States,  p.  Lxnr. 
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had  been  active  for  many  years,  have  made  their  influence  very 
strongly  felt;  and  unemployment  relief  has  caused  large  expendi- 
tures at  a  most  inconvenient  time.  The  result  has  been  that  the 
limits  of  public  expenditure  and  taxation  have  been  overstepped, 
and  that  retrenchment  has  become  an  absolute  necessity.  The 
present  year  finds  federal,  state,  and  local  governments  cutting  ex- 
penditures in  a  way  that  they  refused  to  do  in  the  earlier  stages  of 
the  present  depression;  but  tax  delinquencies  have  now  become  so 
large  that  the  financial  situation  of  many  communities  continues 
grave  and  the  need  of  further  economy  is  apparent. 

Naturally  enough,  fiscal  necessity  has  led  the  states  to  adopt  new 
taxes,  of  which  some  are  temporary  emergency  measures  while 
others  may  leave  a  permanent  impress  upon  American  taxation. 
The  concern  of  our  Committee,  however,  is  not  with  emergency 
taxes  needed  to  meet  the  present  fiscal  crisis,  but  with  the  per- 
manent policies  of  the  state  and  local  governments.  Sooner  or  later 
the  present  depression  will  end,  and  the  return  of  normal  times  will 
terminate  emergency  financing.  The  states  will  then  adjust  their 
revenue  policies  to  normal  conditions,  and  it  is  with  these  that  our 
Committee  is  concerned. 

We  have  referred  to  the  growth  of  public  expenditures  for  many 
years  prior  to  1929,  and  to  the  difficulty  of  reducing  them  during 
the  present  depression,  for  the  purpose  of  setting  forth  in  clearer 
relief  the  fact  that  new  sources  of  revenue,  if  they  can  be  devised, 
or  better  methods  of  tapping  existing  sources,  are  not  going  to 
bring  the  relief  usually  anticipated  from  such  measures  unless  ex- 
penditures can  be  brought  and  kept  under  better  control  than  they 
have  had  during  the  last  twenty  years.  In  the  past,  increased 
revenues  from  any  source,  new  or  old,  have  usually  resulted  in 
increased  expenditure  and  not  in  the  relief  of  persons  or  interests 
believed  to  be  overtaxed.  The  Federal  Government,  by  an  exten- 
sive system  of  subventions,  has  impelled  the  states  to  increase  their 
expenditure  for  certain  purposes.  The  states  in  turn,  by  similar 
subventions,  have  encouraged  local  governments  to  spend  more 
money;  while,  by  other  laws,  they  have  made  larger  expenditures 
mandatory  in  various  directions.  Organizations  of  public  em.- 
ployees,  organized  activities  by  associations  of  many  kinds — com- 
mercial, educational,  scientific,  philanthropic,  and  the  like, — lobbies 
maintained  by  contractors  executing  public  works  and  having  a 
large  capital  which  they  naturally  desired  to  keep  employed,  and  a 
generally  complacent  attitude  toward  increase  of  public  expendi- 
tures, made  it  difficult  to  maintain  proper  control  over  the  public 
purse.  Public  money,  as  the  late  President  Coolidge  observed, 
seems  to  belong  to  nobody;  and  therefore  the 'temptation  is  very 
strong  to  bestow  it  upon  somebody.  In  submitting  the  present 
Report,  our  Committee  feels  obliged  to  emphasize  the  truth  that 
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adoption  of  its  recommendations  will  not  reduce  the  pressure  of 
property  taxation  unless  public  expenditure  is  hereafter  brought 
and  kept  under  better  control.  If  this  is  not  done,  we  must  expect 
that  with  the  return  of  normal  times  organized  efforts  to  increase 
expenditure  will  be  resumed,  and  that  additional  revenues,  secured 
by  the  plan  we  recommend  or  by  any  other,  will  simply  be  spent 
and  will  afford  no  relief  to  taxpayers  now  overburdened. 

III.   The  Principles  Upon  Which  a  Model  System  of 
State  and  Local  Taxation  Should  Be  Based 

Section  7.  Whatever  other  purposes  taxation  may  properly  have, 
its  fundamental  purpose  is  to  provide  revenue,  which,  it  will  be 
agreed,  ought  to  be  raised  as  equitably,  certainly,  conveniently, 
and  economically  as  possible.  Until  this  fundamental  purpose  is 
achieved,  and  the  i\merican  states  are  today  very  far  from  accom- 
plishing it,  we  shall  hardly  find  it  worth  while  to  consider  what 
other  purposes  taxation  may  properly  have.  Therefore  the  Com- 
mittee has  confined  itself  to  the  one  problem  of  immediate  practical 
importance,  which  is  that  of  devising  methods  by  which  the  large 
revenues  now  required  by  American  state  and  local  governments 
may  be  raised  with  the  greatest  practicable  degree  of  equity,  cer- 
tainty, convenience,  and  economy. 

Section  8.  Any  proposed  system  of  state  and  local  taxation  must, 
at  the  very  outset,  recognize  certain  existing  conditions  and  con- 
form to  certain  practical  requirements  before  it  can  be  seriously 
considered  as  a  basis  for  legislation.  These  conditions  and  re- 
quirements the  Committee  has  had  constantly  in  mind.  They  may 
be  stated  briefly  as  follows: 

A.  The  proposed  system  must  yield  revenue  adequate  to  the 
needs  of  our  state  and  local  governments. 

B.  It  must  be  practicable  from  an  administrative  standpoint, 
that  is,  it  must  be  capable  of  being  administered  by  such  means 
and  agencies  as  the  states  have  at  their  command  or  can  reasonably 
be  expected  to  provide. 

C.  It  must  be  adapted  to  a  country  with  a  federal  form  of  gov- 
ernment, and  to  this  end  must  reconcile  the  diverse  interests  of  our 
several  states,  which  have  led  to  tax  laws  that  now  conflict  at  many 
points,  disregard  interstate  comity,  and  produce  unjust  multiple 
taxation. 

D.  It  must  respect  existing  constitutional  limitations,  federal  and 
state,  or  else  point  to  practicable  methods  of  constitutional  amend- 
ment. 

E.  It  must  represent  as  nearly  as  possible  a  general  consensus  of 
opinion,  and  to  this  end  must  give  careful  consideration  to  the  in- 
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fluential  body  of  opinion  developed  and  formulated  by  the  National 
Tax  Association. 

Section  9.  Study  of  the  tax  laws  of  the  American  states  reveals 
the  fact  that  there  are  three  fundamental  principles  which  have 
been  more  or  less  clearly  recognized  by  our  lawmakers  and  have 
very  largely  determined  the  provisions  of  the  enactments  now  stand- 
ing on  the  statute  books. 

The  first  is  the  principle  that  every  person  having  taxable  ability 
should  pay  some  sort  of  a  direct  personal  tax  to  the  government 
under  which  he  is  domiciled  and  from  which  he  receives  the  per- 
sonal benefits  that  government  confers.  This  is  most  clearly  ex- 
emplified by  the  laws  providing  for  the  taxation  of  securities  and 
credits  which  represent  in  large  part  interests  in  tangible  property 
and  business  located  in  other  jurisdictions.  In  spite  of  the  fact 
that  such  laws  may  lead  to  unjust  double  taxation,  most  of  the 
states  have  insisted  upon  taxing  evidences  of  ownership,  upon  the 
theory  that  the  owners  are  within  their  jurisdiction  and  receive 
from  them  certain  personal  benefits  which  justify  the  imposition  of 
a  tax.  State  income-tax  laws  usually  proceed  upon  a  similar  prin- 
ciple; and  the  same  may  be  said  of  the  poll  tax,  which  is  still 
found  in  many  of  the  states. 

The  second  principle  is  that  tangible  property,  by  whomsoever 
owned,  should  be  taxed  by  the  jurisdiction  in  which  it  is  located, 
because  it  there  receives  protection  and  other  governmental  benefits 
and  services.  That  the  owner  is  frequently  a  non-resident  is  not 
considered  a  "material  fact,  because  the  property  must  be  protected 
where  it  is  located,  and,  if  employed  in  trade,  comes  into  competition 
with  similar  property  of  residents.  This  principle,  furthermore,  has 
been  followed  by  the  Supreme  Court  of  the  United  States  in  Union 
Refrigerator  Transit  Co.  v.  Kentucky  (199  U.  S.  194)  and  sub- 
sequent cases  which  have  now  clearly  established  the  rule  that 
tangible  property  is  taxable  in  the  jurisdiction  within  which  it  is 
located,  and  not  elsewhere. 

The  third  principle,  somewhat  less  clearly  and  generally  exempli- 
fied by  our  tax  laws  but  none  the  less  discernible,  is  that  business 
carried  on  for  profit  in  any  locality  should  be  taxed  for  the  benefits 
it  receives.  If  the  owners  of  the  business  are  residents  of  the  state, 
this  principle  may  not  be  appealed  to,  since  the  ordinary  methods 
of  taxation  may  be  considered  to  provide  for  such  a  case.  If  a 
considerable  amount  of  real  estate  and  other  tangible  property  is 
employed  in  a  business  conducted  for  the  account  of  non-residents, 
again  no  appeal  may  be  made  to  this  principle,  since  here  too  the 
ordinary  methods  of  taxation  may  be  considered  adequate.  But  if 
the  owners  are  non-residents,  and  the  business,  though  very  profit- 
able, employs  little  or  no  property  subject  to  taxation  in  the  locality, 
the  states,  to  an  increasing  degree,  demand  that  some  method  shall 
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be  devised  for  reaching  such  business  enterprise.  This  tendency 
has  been  exemplified  in  the  taxation  of  corporate  franchises  in 
various  states,  in  the  taxes  imposed  on  incomes  in  Wisconsin  and 
elsewhere,  and  in  such  laws  as  that  enacted  by  Louisiana  taxing 
non-residents  upon  credits  arising  from  business  done  within  that 
state.  It  finds,  further,  an  even  more  general  expression  in  the 
numerous  business-license  taxes  which  are  found  in  many  states, 
particularly  in  the  South. 

Whatever  one  may  think  of  any  or  all  of  these  principles,  the 
fact  remains  that  they  undoubtedly  represent  hard  facts  which  any 
new  system  of  taxation  must  take  into  account.  That  in  many  cases 
they  are  not  logically  and  consistently  applied,  admits  of  no  doubt; 
that  they  sometimes  lead  to  confusion  and  involve  unjust  double 
taxation  and  disregard  of  interstate  comity,  cannot  be  questioned. 
But  the  Committee  believes  that  there  is  merit  in  each  of  these 
principles,  even  though  they  have  frequently  been  misapplied;  and 
is  satisfied  that  the  laws  in  which  the  principles  are  embodied  will 
not  be  changed  except  to  give  place  to  statutes  that  provide  fairer 
and  more  logical  methods  of  carrying  the  principles  into  effect. 

The  problems  we  here  encounter  have  not  arisen  by  chance,  or 
as  a  result  of  mere  ignorance  and  inexperience.  They  result  from 
claims  w-hich  the  states  assert  in  pursuance  of  what  they  consider 
their  legitimate  interests  in  the  vitally  important  matter  of  taxation. 
At  this  point,  indeed,  we  get  to  the  very  heart  of  the  most  difficult 
problem  encountered  in  devising  a  logical  plan  of  taxation  in  a 
country  having  a  federal  form  of  government,  that  is,  the  adjust- 
ment of  the  conflicting  claims  of  independent  taxing  authorities. 
The  Committee,  therefore,  has  determined  to  make  this  problem  its 
chief  point  of  attack  upon  the  entire  subject  referred  to  its  con- 
sideration. 

Section  10.  Mature  reflection  has  brought  the  Committee  to  the 
conclusion  that  the  conflicts  of  jurisdiction  and  other  evils  resulting 
from  tax  laws  based  upon  the  foregoing  principles  have  not  been 
due  to  inherent  defects  of  the  principles  themselves,  but  have  arisen 
from  the  illogical  and  inconsistent  methods  by  which  the  principles 
have  frequently  been  applied.  That  every  person  should  pay  a 
direct  tax  to  the  government  under  which  he  lives,  appears  to  us 
perfectly  reasonable  and  just;  that  tangible  property  should  be  taxed 
where  located,  is  both  reasonable  and  in  every  way  expedient;  and 
that  business  may  properly  be  taxed  in  any  jurisdiction  where  it  is 
carried  on,  seems  to  admit  of  no  serious  doubt.  Moreover,  we  find 
in  the  tax  laws  of  other  countries  many  examples  of  explicit  recog- 
nition of  all  of  these  principles;  so  that  we  must  conclude  that  both 
reason  and  experience  confirm  the  underlying  theories  upon  which 
the  American  states  have  based  these  provisions  of  their  tax  laws. 
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The  trouble  has  been  that  the  states  have  not  applied  logically 
and  consistently  the  principles  upon  which  they  have  undertaken  to 
act.  Under  the  system  of  the  general  property  tax,  it  was  practi- 
cally impossible  for  them  to  do  so.  They  naturally  and  properly 
taxed  tangible  property  within  their  jurisdictions  and  then  they 
sought  to  tax  intangible  property  representing  interests  in  tangible 
property  already  taxed  elsewhere,  on  the  theory  that  such  intan- 
gible property  ought  to  be  taxed  at  the  domicile  of  the  owner. 
By  so  doing,  they  imposed  but  one  tax  on  property  owned  by 
persons  residing  in  the  state  where  the  property  was  situated,  and 
imposed  two  taxes  upon  a  great  deal  of  property  the  interests  in 
which  were  represented  by  securities  owned  by  persons  whose 
domiciles  were  not  in  the  state  where  the  tangible  property  had  its 
situs.^  In  each  case  the  underlying  theory  was  sound,  but  the 
method  of  application  resulted  in  unjust  double  taxation  of  inter- 
state investments.  The  only  solution  under  the  general  property 
tax  would  be  an  agreement  between  states  by  which  one  tax  would 
be  levied,  presumably  at  the  situs  of  the  property,  and  the  proceeds 
thereof  would  be  divided  in  equitable  proportions  between  the  state 
where  the  property  had  its  situs  and  that  in  which  the  owner  was 
domiciled.  But  such  an  agreement,  besides  presenting  administra- 
tive difificulties,  would  have  been  practically  impossible  to  secure; 
and  therefore  unjust  double  taxation  has  been  tolerated  because  the 
only  practicable  alternative  seemed"  to  be  the  surrender  of  a  claim 
which  was  in  itself  just. 

In  the  attempts  of  the  states  to  make  property  or  income  taxes 
apply  to  all  kinds  of  business  carried  on  within  their  jurisdiction, 
similar  conditions  obtain.  Assuming  that  all  such  business  ought  to 
be  taxed,  it  is  nevertheless  true  that  it  ought  not  to  be  taxed  by  a 
method  which  imposes  two  taxes  upon  some  enterprises  and  only 
one  tax  upon  others.  The  states  of  domicile  naturally  decline  to 
forego  all  their  claims  with  respect  to  the  property  or  income  con- 
cerned, because  they  hold  that  the  owners  or  recipients  have  an 
obligation  to  the  governments  under  which  they  live;  the  states 
where  the  business  is  carried  on  with  equal  propriety  assert  their 
right  to  tax,  and  the  result  is  unjust  double  taxation.  The  under- 
lying theories  of  taxation  are  correct  in  both  cases,  but  the  method 
of  application  is  seriously  defective. 

Section  11.  It  is  the  opinion  of  the  Committee  that  the  only 
method  of  reconciling  these  conflicting  claims  of  the  states  is  the 
adoption  of  a  diversified  system  of  taxation  which  recognizes  fully 

3  Double  taxation  sometimes  occurs,  of  course,  when  the  persons  having 
an  interest  in  the  property  live  in  the  state  where  it  is  situated,  as  in  the 
case  of  mortgages  and  corporation  bonds.  No  attempt  is  made  at  this  point 
to  consider  all  possible  cases  of  unjust  double  taxation,  although  the  plan 
we  propose  provides  a  remedy  for  them. 
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the  three  principles  above  mentioned  and  provides  a  method  by 
which,  without  formal  agreement  among  the  states,  these  principles 
may  be  logically  and  consistently  applied.  We  propose,  therefore, 
a  personal  tax  which  shall  be  levied  consistently  upon  the  principle 
of  taxing  every  one  at  his  place  of  domicile  for  the  support  of  the 
government  under  which  he  lives;  a  property  tax  upon  tangible 
property,  levied  objectively  where  such  property  has  its  situs  and 
without  regard  to  ownership  or  personal  conditions;  and,  finally, 
for  such  states  as  desire  to  tax  business,  a  business  tax  which  shall 
be  levied  upon  all  business  carried  on  within  the  jurisdiction  of  the 
authority  levying  such  tax.  By  this  method  we  believe  it  possible 
to  satisfy  the  legitimate  claims  of  every  state  to  tax  income,  prop- 
erty, and  business,  and  to  do  this  without  imposing  unequal  and 
unjust  double  taxation.  We  propose,  in  other  words,  nothing  more 
than  to  ask  the  states  to  apply  logically  and  consistently  the  prin- 
ciples that  today  underlie  the  greater  part  of  their  tax  laws.  By 
so  doing  we  are  recommending  action  along  the  line  of  least  resist- 
ance, and  for  our  proposals  we  find  many  precedents  in  the  legis- 
lation of  this  and  other  countries. 

It  is  important,  however,  to  point  out  that  the  plan  we  recom- 
mend goes  far  toward  securing  a  proper  classification  of  the 
subjects  of  taxation.  The  personal  tax  we  propose  should  be  a 
personal  income  tax  reaching  every  kind  of  taxable  income.  This 
will  make  it  unnecessary  to  attempt  to  levy  any  tax  upon  intangible 
property,  and  so  will  eliminate  one  of  the  most  serious  difficulties 
in  state  and  local  taxation.  The  property  tax  should  apply  to  every 
form  of  tangible  property  that  any  state  wishes  to  tax,  and  admits 
of  being  levied  upon  such  property  either  uniformly  or  under  a 
system  of  classification.  And,  finally,  the  business  tax,  since  it  will 
be  levied  purely  as  a  business  tax,  and  not  as  part  of  a  personal 
income  tax  or  as  a  partial  substitute  for  a  property  tax,  can  be 
readily  adjusted  in  such  manner  as  the  needs  of  business  and  the 
situation  of  every  state  may  require. 

The  plan  which  the  Committee  recommends  is,  therefore,  funda- 
mentally a  plan  intended  to  reconcile  the  conflicting  interests  of  the 
states  and  to  facilitate  the  proper  classification  of  the  subjects  of 
taxation.  It  involves  nothing  new  in  principle,  and  merely  re- 
quires the  logical  application  of  principles  already  recognized  by 
the  tax  laws  of  many  states.  It  will  bring  about  a  full  and  ade- 
quate taxation  of  income,  property,  and  business;  and  will  produce 
as  much  revenue  as  state  and  local  governments  can  expect  to 
derive  from  these  sources.  Finally,  it  encounters  no  more  serious 
federal  constitutional  difficulties,  and  certainly  will  require  no  m.ore 
changes  in  state  constitutions,  than  any  other  plan  that  would  be 
adequate  to  the  needs  of  the  case. 
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IV.   The  Proposed  Personal  Income  Tax 

Section  12.  The  present  Committee,  like  its  predecessor,  recom- 
mends that  the  states  should  adopt  the  personal  income  tax  as  the 
tax  best  fitted  to  carry  out  the  principle  stated  in  Section  9  of  this 
Report,  namely  that  every  person  having  taxable  ability  should  pay 
a  direct  tax  to  the  state  in  which  he  is  domiciled  and  from  which 
he  receives  the  personal  benefits  that  government  offers.  It  knows 
of  no  other  means  of  accomplishing  this  end  except  the  four  taxes 
reviewed  in  Section  11  of  the  Report  of  1918.  It  finds  in  the 
discussions  that  have  been  had  of  the  earlier  Report  that  there  has 
been  no  advocacy  of  the  first  three  of  these,  taxes  mentioned  in  the 
former  Report  and  rejected  by  the  former  Committee,  namely  the 
poll  tax,  a  personal  tax  upon  net  fortunes,  and  the  presumptive 
income  tax.  We  find  it  unnecessary,  therefore,  to  repeat  the  argu- 
ments in  Section  11  of  the  earlier  Report  concerning  the  inferiority 
of  these  three  taxes  to  the  personal  income  tax,  and  consider  it 
sufficient  to  state  that  we  concur  with  the  recommendation  of  the 
former  Committee  concerning  the  nature  of  the  personal  tax  which 
the  states  should  adopt. 

By  the  personal  income  tax  we  mean  a  tax  levied  upon  persons 
with  respect  to  their  entire  net  incomes,  which  are  to  be  taxed, 
not  objectively  as  incomes,  but  as  elements  determining  the  taxable 
ability  of  the  persons  who  receive  them.  Such  a  tax  is  as  fair  in 
principle  as  any  tax  can  be ;  under  proper  conditions  it  can  be  well 
administered  by  an  American  state;  and  in  principle  it  has  met  with 
increasing  favor  during  the  last  twenty-five  years,  as  is  proved  by 
the  fact  of  its  adoption  by  a  large  number  of  states. 

Section  13.  Review  of  the  discussions  which  have  been  had  of 
the  recommendations  of  the  former  Report  and  the  personal  income 
tax  laws  enacted  by  various  states  since  1918,  shows  that  the  nature 
of  the  proposed  personal  tax  and  the  reasons  for  recommending  it 
have  in  many  cases  not  been  understood  or  have  been  disregarded 
for  fiscal  or  other  reasons.  Indeed,  it  is  hardly  too  much  to  say 
that  this  recommendation  of  the  old  Report  has  been  almost  uni- 
versally approved  in  principle  and  disregarded  in  practice  in  certain 
important  particulars. 

The  purpose  of  the  personal  income  tax  is  to  enforce  the  obli- 
gation of  every  person  to  contribute  to  the  support  of  the  govern- 
ment under  which  he  is  domiciled.  This  means  in  principle  that  all 
persons  regarded  as  self-supporting  should  pay  a  tax  of  some 
amount  in  respect  of  their  net  incomes,  and  is  inconsistent  with 
such  substantial  exemptions  as  are  commonly  accorded  taxpayers 
under  state  income  tax  laws.  Unfortunately  this  practice  of  grant- 
ing exemptions  sufficient,  to  release  a  very  large  percentage  of 
citizens  from  direct  personal  contributions  is  deep-seated  and  diffi- 
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cult  to  change.  Perhaps  the  suggestion  made  on  page  22,  of  uni- 
versalizing the  personal  income  tax  by  requiring  a  filing  fee,  may 
find  favor  as  a  first  step  in  correcting  the  existing  situation. 

It  is  contrary  to  the  theory  of  the  tax  that  it  should  be  levied 
upon  non-residents  in  respect  of  any  income  they  may  derive  from 
property  owned  or  business  conducted  in  the  state  which  imposes  it. 
The  tax  is  justified  as  a  payment  for  personal  benefits  which  resi- 
dents of  a  state  derive  from  the  government  under  which  they  are 
domiciled,  and  should  not  apply  to  non-residents,  who  must  be  pre- 
sumed to  be  taxed  for  such  benefits  in  the  state  where  they  live. 
The  attempt  to  impose  it  upon  income  received  by  non-residents 
from  property  situated  or  business  carried  on  within  the  state 
changes  its  character,  and  makes  it  in  such  cases  a  payment  not 
for  personal  benefits  derived  by  residents  but  for  benefits  of  a 
totally  different  nature  accruing  to  non-residents  from  protection 
given  or  services  provided  for  property  and  business  located  in  the 
state.  This  does  not  mean  that  a  state  cannot  properly  levy  a  tax 
upon  non-residents  for  such  benefits,  but  merely  that  it  should  not 
do  so  under  the  provisions  of  a  personal  income  tax.  Elsewhere 
in  this  Report  our  Committee,  like  its  predecessor,  approves  the 
taxation  of  tangible  property,  whether  owned  by  residents  or  non- 
residents, and  approves  the  levy  of  a  business  tax  upon  income 
from  business,  treated  objectively  and  without  consideration  of 
whether  it  is  received  by  residents  or  non-residents.  The  nature 
of  the  personal  income  tax  which  we  recommend  is  inconsistent 
with  applying  the  tax  objectively  to  incomes  which  non-residents 
may  receive  from  property  or  business  within  the  state,  since  such 
persons  receive  from  their  state  of  domicile  the  personal  benefits 
for  which  a  personal  income  tax  is  supposed  to  be  imposed.  This 
point  will  receive  further  attention  in  a  subsequent  paragraph. 

It  is  also  inconsistent  with  the  theory  of  a  personal  income  tax 
to  apply  it  to  the  income  of  corporations  carrying  on  business 
within  the  state.  Such  companies  are  properly  taxable  upon  any 
property  they  may  own  in  a  state;  and  their  incomes  may  be 
properly  taxed  under  a  business  tax  applied  objectively  to  all  in- 
come received  by  individuals,  firms  or  corporations,  from  business 
carried  on  within  the  state ;  but  their  income  does  not  fall  within  the 
scope  of  a  personal  income  tax.  The  reasons  for  this  conclusion 
are  the  same  as  those  presented  in  the  previous  paragraph,  and  need 
not  be  repeated.  The  arrangement  commonly  made,  by  which  resi- 
dents are  not  required  to  return  dividends  from  such  corporations 
for  taxation  under  the  personal  income  tax,  does  not  meet  the 
difficulty.  In  the  first  place,  a  tax  paid  by  corporations  affects 
stockholders  domiciled  in  other  states  and  presumably  liable  to 
personal  taxation  where  they  live.  In  the  second  place,  the  per- 
mission given  to  residents  to  omit  such  income  from  their  personal 
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income  tax  returns  will  frequently  change  the  rate  of  tax  they 
must  pay  if  the  personal  income  tax  is  progressive,  and  so  exempt 
them  from  making  the  same  payment  that  other  people  having 
similar  amounts  of  income  are  required  to  make  for  the  personal 
benefits  received  from  government. 

It  has  seemed  objectionable  to  many  persons  that  a  state  should 
not  tax  all  incomes  derived  from  business  or  property  located  within 
its  jurisdiction,  irrespective  of  whether  the  recipients  are  residents 
or  non-residents.  If  the  personal  income  tax  were  the  only  one 
proposed  in  this  Report,  such  objection  would  have  real  foundation. 
But  the  Committee  recommends  other  taxes,  applicable  to  all  prop- 
erty and  business  irrespective  of  the  accident  of  ownership.  Its 
recommendation  that  the  personal  income  tax  should  be  levied  as  a 
personal  tax  upon  individuals  is  based  on  the  necessity  of  reconcil- 
ing the  conflicting  claims  of  the  different  states  in  the  Union ;  and 
to  do  so  requires  not  only  that  the  rights  of  each  state  should  be 
respected  but  that  unjust  double  and  triple  taxation  of  interstate 
business  and  investments  should  be  avoided.  Double  taxation,  when 
universally  applied  without  discrimination,  is  not  in  itself  objec- 
tionable. That  property  pays  three  different  taxes,  to  state,  county, 
and  local  governments,  gives  no  ground  for  just  complaint,  pro- 
vided the  three  taxes  are  levied  without  discrimination.  But  that 
the  same  property  or  income,  merely  because  of  the  particular  form 
it  assumes  or  the  fact  that  the  owner  lives  in  another  state,  should 
be  taxed  in  two  jurisdictions  while  other  property,  similar  in  all 
other  respects  and  equally  liable  to  taxation,  should,  because  it  is 
not  in  corporate  form  or  because  the  owner  lives  in  the  state  where 
the  property  is  located,  be  taxed  but  once,  is  certainly  repugnant  to 
justice  and  to  interstate  comity.  The  three  principal  taxes  recom- 
mended by  this  Report  will  bring  it  about  that  all  property  the 
states  desire  to  tax  will  be  taxed  once,  where  it  is  located;  that  all 
personal  incomes  will  be  taxed  once,  where  the  recipients  are 
domiciled;  and  that  all  business  incomes,  if  the  states  wish  to  tax 
incomes  from  business,  will  be  taxed  once,  where  the  business  is 
carried  on.  The  recommendation  we  make  proposes  no  favor  or 
exemption  for  any  kind  of  taxable  property  or  income,  but  is  de- 
signed to  promote  equality  and  interstate  comity,  and  to  apportion 
justly  among  the  several  states  of  the  Union  the  principal  subjects 
of  state  and  local  taxation.  The  Committee  merely  insists,  as  did 
its  predecessor,  that,  in  enforcing  their  rights  to  tax,  the  states  shall 
respect  the  equal  rights  of  other  states,  and  in  this  case  shall  confine 
personal  taxation  to  persons,  and  levy  it  only  at  the  place  of  domi- 
cile. If  a  personal  income  tax  is  levied  in  any  other  way,  it  will 
simply  reproduce  and  perpetuate  the  old  evil  of  unjust,  because 
discriminatory,  double  taxation  of  interstate  property  and  business. 
At  this  point  the  present  Committee,  like  its  predecessor,  is  merely 
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recommending  that  the  states  respect  interstate  comity,  which  is 
one  of  the  things  the  National  Tax  Association  was  organized  to 
promote. 

At  this  point  it  will  be  helpful  to  compare  the  personal  income 
tax  we  recommend  with  the  directly  opposite  proposal  of  a  state 
income  tax  levied  objectively  upon  all  incomes  arising  within  a 
state,  and  upon  no  others.  Under  this  plan  each  state  would  tax 
all  incomes  derived  from  property  located,  business  carried  on,  and 
services  rendered,  within  its  jurisdiction,  whether  these  incomes 
are  received  by  residents  or  non-residents;  and  would  not  under- 
take to  tax  any  incomes  which  its  residents  derive  from  sources 
without  its  jurisdiction.  Such  a  tax  obviously  would  avoid  double 
taxation  of  the  same  income  by  different  jurisdictions,  and  would 
be  perfectly  consistent  with  the  principles  of  interstate  comity.  It 
has  also  been  said  to  give  each  state  exactly  what  belongs  to  it, 
and  has  been  considered  the  only  plan  that  is  fair  to  the  younger, 
or  debtor,  states  in  which  much  outside  capital  has  been  invested 
and  much  business  is  carried  on  by  outside  corporations. 

Concerning  this  plan  it  should  be  remarked,  first  of  all,  that  there 
is  probably  no  state  which  would  care  to  levy  a  general  income  tax 
strictly  in  the  manner  proposed.  A  business  income  tax  might  be 
confined  to  income  from  business  carried  on  within  the  state;  but 
a  general  income  tax,  applicable  to  all  kinds  of  income,  would  in 
all  probability  be  made  to  include  income  which  residents  of  the 
state  derive  from  salaries,  profits,  interest,  dividends,  rents,  and 
other  incomes  and  gains  from  activities  carried  on  and  property 
invested  in  other  states.  This  is  the  way  the  present  laws  run,  and 
this  is  the  way  future  income  tax  laws  will  probably  be  drawn. 
The  reasons  are  obvious.  A  person  domiciled  in  a  state,  even 
though  his  entire  income  is  derived  from  foreign  sources,  ought 
not  to  be  exempt  from  payment  for  the  personal  benefits  he  derives 
from  the  government  under  which  he  is  domiciled.  Persons  re- 
ceiving part  of  their  income  from  foreign  sources  have  their  tax- 
able ability  enhanced  by  such  income,  even  though  they  may  elect 
to  reinvest  part  or  all  of  it  abroad,  in  which  case  more  or  perhaps 
all  of  their  income  from  domestic  sources  is  available  for  spending, 
and  less,  perhaps  none,  need  be  saved.  An  income  tax  that  exempts 
income  from  foreign  sources  is  obviously  not  proportioned  to  the 
incomes  of  the  taxpayers,  and  therefore  lacks  the  basic  element  of 
fairness  which  is  supposed  to  attach  peculiarly  to  this  kind  of  tax. 

In  the  second  place,  any  person's  style  of  living  will  be  deter- 
mined by  his  total  income,  which  may  include  income  from  foreign 
sources.  Upon  that  style  depend  to  a  considerable  extent  the  de- 
mands a  person  makes  for  certain  governmental  services  such  as 
better  highways,  parks,  sanitation,  education,  and  other  things  that 
make  a  community  attractive  to  a  person  of  substantial  means,  even 
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though  he  may  not  directly  depend  upon  the  community  for  some 
of  these  services,  and  may  for  example  have  his  children  educated 
in  private  schools.  People  of  substantial  means  usually  derive  some 
of  their  income  from  investments  without  the  state,  and  at  the  same 
time  have  no  small  share  in  creating  the  demand  for  more  expensive 
public  service  in  various  directions.  To  exempt  such  residents 
from  taxation  upon  their  income  from  foreign  sources  would  be 
plainly  inequitable. 

More  important  still  is  the  third  objection,  that  by  exempting 
income  from  foreign  sources  the  state  puts  a  premium  on  the  export 
of  capital  to  other  states  and  countries,  and  thus  creates  a  privileged 
class  of  investors  on  foreign  account.  It  is  true,  of  course,  that  in 
one  way  or  another  the  exported  capital  may  be  taxed  as  property 
in  the  foreign  jurisdiction  to  which  it  is  sent;  but  that  is  equally 
true  of  capital  invested  at  home,  and  we  are  here  considering  an 
income  and  not  a  property  tax.  So  far  as  income  from  foreign 
investments  is  concerned,  it  is  not  true  that  this  will  necessarily  be 
subject  to  taxation  in  foreign  jurisdictions,  though  of  course  it  may 
be,  especially  if  it  is  invested  in  a  business  enterprise.  Moreover, 
whether  the  income  from  foreign  investments  is  or  is  not  taxable 
abroad,  it  is  true  that  an  exemption  granted  by  the  state  where  the 
owner  is  domiciled  creates  a  class  of  so-called  tax-exempt  invest- 
ments for  which  there  may  arise,  or  may  be  created,  an  artificial 
demand.  Purchase  of  such  investments  exempts  residents  from 
making  any  return  on  part  of  their  income  at  the  place  of  domicile, 
an  arrangement  which  sometimes  has  advantages.  Then  it  reduces 
the  amount  of  income  taxable  in  the  higher  brackets  of  a  progres- 
sive income  tax  at  home;  while,  if  it  is  actually  taxable  in  a 
foreign  jurisdiction,  it  will  again  fall  in  lower  brackets  than  it 
would  if  the  entire  income  of  the  recipient  were  brought  under 
review.  Furthermore,  foreign  investments  may  be  made  partly 
with  borrowed  money;  and  interest  paid  on  such  money  will  be  a 
permissible  deduction  from  the  income  tax  levied  by  the  state  of 
domicile.  Experience  shows  that  any  exemption  in  an  income  tax 
opens  the  door  to  various  opportunities  of  minimizing  taxes,  which 
are  perfectly  legal  and  will  be  enlarged  as  time  goes  on  and  both 
taxpayers  and  their  advisers  have  time  and  opportunity  to  exercise 
their  wits  and  ingenuity.  Every  practical  as  well  as  theoretical 
consideration,  therefore,  will  make  states  reluctant  to  adopt  a  plan 
by  which  they  must  cease  to  levy  taxes  on  incomes  which  their 
residents  receive  from  foreign  sources. 

Even  if  at  the  outset  the  plan  of  confining  income  taxation  to 
incomes  arising  in  the  state  appeared  attractive,  it  would  ultimately 
create  discontent  when  the  voters  came  to  realize  how  it  was  oper- 
ating. Investors  on  foreign  account  would  never  constitute  a  large 
proportion  of  the  population,  and  as  a  class  they  would  be  people 
24 
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possessing  wealth  and  incomes  much  above  the  average.  The  ordi- 
nary voter  derives  little  or  no  income  from  foreign  sources,  and, 
if  a  taxpayer,  does  not  benefit  by  the  exemption  of  such  income. 
He  sees  about  him  people  of  superior  wealth  enjoying  all  the  per- 
sonal benefits  which  government  offers,  and  yet  paying  no  tax  in 
respect  of  income  from  foreign  investments.  The  final  result  will 
be  a  demand  for  a  change  in  the  law;  and  it  is  a  safe  prediction 
that  few  states,  if  any,  which  might  start  with  a  plan  of  confining 
income  taxation  to  incomes  arising  within  their  jurisdiction  would 
continue  indefinitely  to  adhere  to  this  plan.  Sooner  or  later  they 
would  conform  to  the  general  practice  of  the  world,  and  begin  to 
tax  residents  in  respect  of  their  income  from  foreign  investments. 

There  may  today  be  some  states  in  which  few  residents  have  large 
foreign  investments  and  in  which  large  amounts  of  foreign  capital 
have  been  invested.  It  is  possible,  therefore,  that  some  states  might 
at  the  start  gain  by  adopting  the  plan  which  our  Committee  rejects. 
On  this  point  we  know  of  no  data  upon  which  we  can  base  an 
opinion.  But  unless  a  state  is  entirely  without  an  economic  future, 
conditions  will  change  in  the  course  of  time  and  the  balance  of 
advantage  will  incline  toward  the  plan  the  Committee  advocates. 
We  therefore  believe  it  wiser  for  every  state  to  base  income  taxa- 
tion on  principles  which  will  prove  satisfactory  in  the  long  run  and 
will  at  the  same  time  conform  to  the  practice  of  most  jurisdictions 
imposing  a  personal  income  tax.  So  far  as  the  younger  and  so- 
called  "  debtor  "  states  of  our  Union  are  concerned,  it  is  necessary 
to  ask  the  reader  to  postpone  judgment  of  the  recommendation  we 
here  make  until  our  whole  plan  has  been  presented.  At  that  time 
we  shall  revert  to  this  subject,  and  present  numerical  illustrations 
showing  that  the  combination  of  personal,  property,  and  business- 
income  taxes  that  we  propose  would  distribute  in  a  perfectly  fair 
manner  between  the  younger  and  older,  the  debtor  and  creditor, 
states,  the  revenue  derived  from  taxes  levied  upon  property  and 
income  with  respect  to  which  interstate  complications  and  conflicts 
of  interest  arise. 

Section  14.  As  already  stated,  we  propose  that  the  personal  in- 
come tax  shall  be  levied  upon  residents  of  a  state  in  respect  of 
their  entire  income  from  all  sources.  Under  existing  constitutional 
limitations,  of  course,  interest  upon  the  bonds  of  the  United  States 
and  the  salaries  of  federal  officials  cannot  be  taxed  by  the  states, 
but  we  recommend  that  all  other  sources  of  income  be  subject  to 
the  income  tax  without  exception  or  qualification.  We  are  aware 
that,  under  the  unreasonable  and  unworkable  requirements  of  the 
general  property  tax,  it  has  appeared  desirable  in  times  past  to 
exempt  state  and  local  bonds  from  taxation,  to  exempt  real  estate 
mortgages,  and  to  grant  various  other  exemptions.  All  such  exemp- 
tions are  inconsistent  with  the  theory  of  the  tax  we  here  propose, 


STATE  AND  LOCAL  TAXATION  371 

and  should  be  discontinued  as  rapidly  as  the  circumstances  of  each 
case  permit.  Against  the  policy  which  led  to  these  exemptions 
under  the  general  property  tax  we  here  offer  no  criticism.  But  we 
are  now  dealing  with  a  tax  which  is  designed  to  be  a  part  of  a  new 
system  of  taxation,  and  it  is  evident  that  none  of  the  considerations 
which  led  to  the  exemptions  created  under  the  general  property  tax 
are  applicable  to  a  personal  income  tax  levied  upon  the  principle 
we  here  advocate.  The  personal  obligation  of  the  citizen  to  con- 
tribute to  the  support  of  the  government  under  which  he  lives 
should  not  be  affected  by  the  form  his  investments  take;  and  to 
exempt  any  form  of  investment  can  only  bring  about  an  unequal, 
and  therefore  an  unjust,  distribution  of  this  tax.  Our  reasoning 
applies,  of  course,  to  the  exemption  which  agencies  of  the  Federal 
Government  now  enjoy.  But  that  is  a  matter  which  is  beyond  the 
control  of  the  states,  and  for  the  purposes  of  this  report  it  will  be 
considered  a  fixed  datum  which  must  be  accepted. 

The  unfortunate  situation  created  by  the  existence  of  a  large  body 
of  federal  securities  the  income  of  which  is  exempt  from  state  and 
local  taxation,  and  another  large  aggregate  of  state  and  local  securi- 
ties enjoying  similar  exemption  from  federal  taxation,  has  attracted 
increasing  attention  in  recent  years,  as  the  Federal  Government 
has  made  the  income  tax  its  chief  fiscal  reliance  and  as  the  states 
in  increasing  number  have  resorted  to  taxation  of  incomes.  We 
are  not  here  concerned  with  the  federal  income  tax;  but  with 
state  taxation  of  incomes  it  is  obvious  that  any  person  can  avoid 
such  taxation  entirely  by  purchasing  federal  securities.  Without 
going  to  such  extremes  as  this,  any  person  can  materially  reduce 
his  taxable  income  by  purchasing  federal  securities,  and  so  reduce 
the  rate  of  income  tax  he  pays  to  any  state  which  imposes  a  pro- 
gressive rate.  It  is  further  true  that,  by  purchasing  such  securities 
with  borrowed  money,  a  person  can  reduce  the  amount  of  his  in- 
come from  taxable  sources  that  remains  taxable  after  deducting 
interest  paid  upon  debts,  thereby  accomplishing  the  further  result 
of  reducing  substantially  the  amount  of  taxable  income  in  the 
highest  brackets  of  a  progressive  income  tax. 

If  no  constitutional  difficulties  existed,  interest  deductions  under 
state  income-tax  laws  ought  to  be  limited,  in  the  case  of  persons 
owning  tax-exempt  securities,  to  such  proportion  of  the  total  amount 
of  interest  paid  as  corresponds  to  the  proportion  which  income 
from  taxable  investments  bears  to  the  total  income  from  all  in- 
vestments.* But  unfortunately  such  difficulties  exist  in  the  case 
of  income  from  federal  securities.     In  several  cases  ^  the  Supreme 

*  This  recommendation  was  made  in  the  Report  of  1918,  p.  13. 

^Miller  v.  Milwaukee,  272  U.  S.  713 ;  National  Life  Insurance  Company 
V.  United  States,  277  U.  S.  508;  Missouri  Insurance  Company  v.  Gaynor, 
281  U.  S.  313. 
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Court  of  the  United  States  has  held  that  exemption  or  immunity 
granted  taxpayers  cannot  be  made  conditional,  either  in  whole  or 
in  part,  upon  the  receipt  of  non-exempt  income.  Under  the  decision 
of  the  Court  in  Denman  v.  Slafon  (282  U.  S.  514),  it  is  possible 
to  deny  the  right  of  deduction  to  interest  paid  on  debts  incurred  for 
the  purpose  of  carrying  tax-exempt  securities.  But  to  do  this  would 
involve  serious  administrative  difficulties;  and  for  this  reason  we 
do  not  believe  it  practicable. 

Short  of.  a  constitutional  amendment  authorizing  federal  taxation 
of  state  securities  and  state  taxation  of  federal,  we  must  accept  the 
fact  that  the  Supreme  Court  has  held  that  the  Constitution  of  the 
United  States,  by  implication,  grants  extensive  immunities  from 
taxation  which  interfere  seriously  with  the  working  of  federal  and 
state  income  taxes.  The  difficulty  of  securing  such  an  amendment 
has  led  to  the  proposal  that  a  reciprocal  agreement,  inaugurated  by 
the  Federal  Government  and  accepted  by  the  states  using  an  income 
tax,  would  provide  a  solution.  Such  an  arrangement,  for  example, 
concluded  between  the  Federal  Government  and  a  state  might 
permit  each  authority  to  tax  interest  on  securities  issued  by  the 
other  at  some  limited  rate,  let  us  say  6  per  cent.  We  believe, 
however,  that,  in  the  case  of  a  tax  upon  what  the  Court  would 
hold  to  be  an  essential  governmental  power,  Congress  would  have 
no  authority  to  enter  into  reciprocal  agreements.  The  limitation  in 
question  the  Supreme  Court  has  derived  from  the  Constitution 
itself;  and  Congress,  having  no  power  in  the  premises,  would  be 
held  to  have  no  power  that  could  be  delegated  to  states.  The  case 
differs  from  those  presented  by  Congressional  authorization  of  taxes 
on  the  shares  of  national  banks,  governmental  enterprises  of  a  com- 
mercial character,  greenbacks,  and  gold  and  silver  coin  of  the 
United  States. 

Section  15.  The  former  Committee  recommended  that  the  rate 
of  the  personal  income  tax  should  be  the  same  for  all  kinds  of 
income,  which  means  that  incomes  ought  not  to  be  differentiated 
according  to  the  sources  from  which  they  are  derived.  That  in  a 
system  of  taxation  there  ought  to  be  a  differentiation  in  favor  of 
unfunded  income,  there  is  general  agreement.  In  the  system  we 
are  proposing  there  are,  besides  the  income  tax,  a  tax  on  tangible 
property  and  also  a  tax  on  business.  Therefore  our  system  will 
result  in  taxation  of  the  sources  from  which  funded  incomes  are 
derived,  and  so  will  differentiate  between  the  two  classes  of  in- 
comes. 

The  former  Committee  recommended  that  under  the  personal 
income  tax  certain  exemptions  should  be  granted  to  persons  having 
small  incomes ;  but,  realizing  that  conditions  vary  widely  in  the 
different  states,  wisely  went  no  further  than  to  make  some  very 
general  suggestions  on  this  subject.     It  expressed  the  opinion  that 


STATE  AND  LOCAL  TAXATION  373 

exemptions  from  the  personal  income  tax  should  not  exceed  $600 
for  a  single  person,  $1200  for  husband  and  wife,  and  $200  more 
for  each  dependent  up  to  a  number  not  exceeding  three,  which 
would  give  a  total  exemption  of  $1800  for  a  family  consisting  of 
husband,  wife,  and  three  children  or  other  dependents.  These 
figures  are  much  lower  than  those  established  by  personal  income 
tax  laws  in  force  in  various  states  on  January  1,  1933;  but  this  fact 
does  not  prove  them  to  be  wrong.  It  may  show  simply  that,  under 
a  government  like  ours,  legislators  are  prone  to  exempt  the  ordinary 
voter  from  paying  a  personal  income  tax,  and  therefore  make  the 
exemptions  so  high  that  wage  earners,  farmers,  and  proprietors  of 
small  shops  and  stores  are  exempt.  We  are  unwilling  to  recommend 
exemptions  as  high  as  $1200  to  $1500  for  a  single  person,  $2000 
or  $2500  for  husband  and  wife,  and  further  allowances  of  $300  to 
$500  for  dependents,  such  as  are  authorized  by  some  states.  We 
believe  that  the  former  Committee  was  right  in  recommending  that 
exemptions  from  the  personal  income  tax  should  be  made  as  small 
as  possible. 

In  this  connection  it  should  be  borne  in  mind  that  the  exemption 
of  small  incomes  defeats  the  principle  of  universality  in  personal 
income  taxation,  which  our  Committee,  like  its  predecessor,  strongly 
advocates.  Administrative,  political,  and  perhaps  other  reasons 
make  it  inevitable  that  such  exemptions  will  be  granted.  Never- 
theless any  state  that  desires  to  do  so  can  give  the  principle  of 
universality  some  practical  application,  by  requiring  every  adult 
citizen  capable  of  self-support  to  file  a  return  or  statement  of  his 
income  even  though  it  be  less  than  the  amount  exempted  from  the 
per^nal  income  tax,  and  to  pay  a  filing  fee  of  some  such  amount 
as  $2.  Persons  with  income  above  the  amount  exempted  from  the 
personal  income  tax  should  pay  the  filing  fee  but  receive  a  credit 
for  it  against  the  amount  of  any  tax  computed  to  be  due.  From 
a  fee  of  this  character  the  State  of  Utah  is  now  collecting  a  revenue 
sufiicient  to  defray  the  entire  expense  of  administering  its  personal 
income  and  corporation  franchise  taxes. 

The  personal  income  tax  should,  as  the  former  Committee  recom- 
mended, be  levied  at  a  progressive  rate  varying  according  to  the 
amount  of  a  taxpayer's  net  income.  That  Committee  suggested 
1  per  cent  as  the  lowest  rate,  with  a  maximum  rate  of  6  per  cent 
for  incomes  in  the  highest  bracket.  It  also  made  the  further  sug- 
gestion that  the  classes  of  income  to  which  the  rates  should  apply 
need  not  be  smaller  than  $1000,  and  that  the  maximum  rate  should 
apply  to  any  amount  of  income  exceeding  by  more  than  $5000  the 
authorized  exemption.  Thus,  with  an  exemption  of  $1000  for  a 
single  person,  such  a  person  would  pay  1  per  cent  upon  any  amount 
of  income  between  $1000  and  $2000;  2  per  cent  upon  any  amount 
of  income  between  $2000  and  $3000;  3  per  cent  upon  any  amount 
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of  income  between  $3000  and  $4000;  4  per  cent  upon  any  amount 
of  income  from  $4000  to  $5000;  5  per  cent  upon  any  amount  be- 
tween $5000  and  $6000 ;  and  6  per  cent  upon  any  amount  in  excess 
of  $6000.  These  rates  are  a  little  higher  than  those  imposed  by  the 
personal  income  tax  laws  of  most  of  the  states  on  January  1,  1933, 
and  are  exceeded  by  the  rates  of  only  ihree  states,  and  in  these 
cases  by  only  1  or  2  per  cent.  Some  increases  may  have  been 
made  during  the  current  year ;  but  it  is  obvious  that  the  recommen- 
dations of  the  earlier  Committee  are  fairly  well  in  line  with  the 
levels  which  the  experience  of  our  states  up  to  the  present  time  has 
found  it  desirable  to  establish.  We  renew  the  recommendation  of 
the  former  Committee,  and  concur  also  in  the  further  recommen- 
dation that  rates  of  personal  income  taxation  should,  as  nearly  as 
possible,  be  made  uniform  throughout  the  several  states. 

At  this  point  it  is  appropriate  to  comment  upon  a  criticism  made 
of  the  earlier  Report,  to  the  effect  that  the  recommendations  of  that 
document  were  largely  confined  to  what  its  authors  believed  to  be 
practicable  under  conditions  existing  at  the  time  it  was  written  and 
furnished  no  guidance  as  to  what  the  states  might  do,  under  dif- 
ferent conditions  that  might  prevail  thereafter,  in  the  way  of  deter- 
mining rates  of  taxation  or  other  details  of  their  tax  laws.  In  the 
view  of  the  present  Committee,  its  predecessor  was  wise  in  dealing 
with  conditions  as  it  found  them  or  with  conditions  as  they  might 
be  expected  to  be  in  the  immediate  future.  To  look  further  ahead 
would  not  only  have  increased  the  length  of  the  Report  beyond 
desirable  limits,  but  would  have  involved  its  authors  in  many  specu- 
lations concerning  which  no  committee  fairly  representative  of  this 
organization  could  be  expected  to  reach  agreement.  To  individual 
students  of  public  finance,  a  long  look  forward  is  permissible  and 
sometimes  necessary.  But  only  a  committee  handpicked  with  a  view 
to  confining  its  membership  to  persons  having  the  same  economic 
or  social  philosophy  and  the  same  outlook  upon  life  would  be  likely 
to  reach  any  agreement  whatever;  and  it  is  doubtful  if  a  report 
emanating  from  such  a  body  would  be  of  much  practical  value  to 
those  who  have  to  deal,  as  legislators  or  administrators,  with  the 
tax  problems  of  the  next  ten  or  twenty  years.  The  present  Com- 
mittee, at  any  rate,  has  made  no  effort  to  look  very  far  ahead;  and 
all  its  recommendations  are  based  upon  conditions  that  seem  likely 
to  prevail  during  the  next  one  or  two  decades.  At  some  time, 
under  totally  different  conditions  from  those  which  now  prevail,  it 
may  be  possible  for  the  states  to  levy  higher  taxes  upon  incomes 
and  to  do  various  other  things  which  are  now  impracticable.  With 
such  matters  the  present  Committee  has  not  undertaken  to  deal. 

Section  16.  Of  the  plan  of  taxation  submitted  by  the  old  Report, 
the  criticism  was  advanced  that  it  did  not  provide  adequate  revenue 
from  intangible  personal  property.     Intangibles  were  to  be  exempted 
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from  taxation  as  property  and  their  income  only  was  to  be  taxed, 
and  that  chiefly  ^  under  the  personal  income  tax.  As  a  result, 
some  owners  of  intangible  property,  having  total  incomes  less  than 
the  authorized  exemptions,  would  pay  no  tax  whatever  on  their 
intangibles;  while  others,  having  taxable  incomes  less  than  the 
amount  at  which  the  maximum  rate  became  applicable,  would  pay 
only  from  1  to  5  per  cent.  Thus,  as  the  exemptions  now  stand  in 
various  states,  a  single  person  with  $20,000  to  $30,000  of  stocks 
and  bonds  from  which  he  derived  an  income  of  from  $1000  to 
$1500  a  year  would,  if  he  had  no  other  income,  pay  no  income  or 
other  tax  with  respect  to  this  substantial  holding  of  intangibles. 
Also  persons  with  $100,000  of  intangibles,  yielding  $5000  of  in- 
come, would  first  receive  an  exemption  of  $1200  to  $1500,  and 
then,  upon  $3500  to  $3800  of  taxable  income,  be  subject  to  an 
average  rate  of  taxation  very  much  less  than  the  maximum  of  6  per 
cent  proposed  by  the  Committee.  This  criticism  undoubtedly  has 
weight,  and  has  received  our  careful  consideration.  We  are  agreed 
that  it  leads  to  the  conclusion  that  the  exemptions  granted  under  the 
personal  income  tax  should  be  just  as  low  as  possible.  Further 
than  that  we  have  found  ourselves  unable  to  go  with  substantial 
unanimity  of  opinion,  and  for  that  reason  make  no  recommenda- 
tion except  that  exemptions  be  kept  at  the  lowest  possible  figure 
and  that  states  which  desire  to  do  so  may  impose  a  filing  fee  of  the 
sort  we  have  above  suggested. 

For  reasons  explained  later  (see  Section  20),  we  do  not  consider 
it  wise  to  recommend  that  the  difficulty  be  met  by  imposing  a  flat 
tax,  at  some  such  rate  as  3  mills  in  the  dollar,  on  the  capital  value 
of  intangibles.  The  best  suggestion  that  we  have  received  is  based 
upon  a  provision  of  the  Oregon  income  tax  of  1932  and  a  recent 
income  tax  law  enacted  by  South  Carolina.  The  details  of  the  two 
laws  differ  in  important  respects,  but  they  have  the  effect  of  im- 
posing a  heavier  rate  of  tax  upon  income  from  intangibles  than  is 
levied  upon  other  forms  of  income.  This  can  be  done,  without 
serious  administrative  difficulties,  by  levying,  in  addition  to  the 
regular  tax,  an  additional  tax  on  income,  shown  by  any  taxpayer's 
return,  from  intangible  property.  This  additional  tax  could  be 
levied  at  some  such  rate  as  3  per  cent,  without  any  exemptions  or 
deductions,  and  would  reach  the  class  of  taxpayers  who,  some  critics 
believe,  were  unduly  favored  by  the  plan  of  taxation  recommended 
by  the  former  Committee.  Some  members  of  the  present  Com- 
mittee are  in  favor  of  this  proposal. 

"  Of  course  such  income,  to  the  extent  that  it  formed  part  of  the  income 
of  a  business  concern,  would  be  taxed  under  the  business-income  tax  recom- 
mended by  both  the  former  and  the  present  Committees.  But  this  tax 
would  be  levied  only  on  business  incomes,  and  would  not  affect  intangibles 
held  by  investors. 
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Against  the  plan  the  following  objections  are  raised.  It  com- 
plicates the  administration  of  the  personal  income  tax  law,  because 
it  is  not  always  easy  to  draw  a  clear  line  between  income  from 
intangible  property  and  that  which  should  be  treated  as  the  ordinary 
profit  of  business  enterprise.  It  also  would  impose  a  certain  amoimt 
of  discriminatory  double  taxation.  The  profits  of  an  unincorporated 
concern  would  be  subject  to  the  ordinary  personal  income  tax  and 
nothing  more;  while,  if  the  company  were  incorporated,  and  its 
profits  distributed  in  the  form  of  dividends,  the  shareholders  would 
then  pay  not  only  the  ordinary  but  also  the  additional  tax.  Another 
important  consideration  is  that,  if  the  personal  income  tax  imposes 
rates  as  high  as  5  or  6  per  cent  upon  incomes  in  the  highest  brack- 
ets, an  additional  tax  of  3  per  cent  on  income  from  intangibles 
will  make  the  total  tax  higher  than  the  states,  under  existing  con- 
ditions at  least,  ought  to  attempt  to  collect.  In  all  its  recommen- 
dations our  Committee  is  assuming  that  the  taxes  it  suggests  are  to 
be  enforced  exactly  as  provided  by  law;  and  the  operation  of  state 
income  taxes  is  vitally  affected  by  the  existence  of  the  federal  in- 
come tax,  with  an  ordinary  rate  that  exceeds  the  maximum  we 
recommend  for  the  states,  and  a  supertax  which  since  the  Great 
War  has  never  been  less  than  20  per  cent  and  has  recently  been 
raised  to  55.  It  is  the  combined  weight  of  the  two  taxes  which 
taxpayers  having  large  incomes  are  bound  to  consider  in  determin- 
ing their  states  of  legal  domicile;  and  the  automobile  makes  it 
comparatively  easy  for  a  taxpayer  to  establish  a  domicile  in  one 
state  and  carry  on  business  in  another.  Finally,  while  the  difficulty 
for  which  a  remedy  is  sought  is  of  some  importance,  it  is  not 
serious  enough  to  outweigh  the  important  disadvantages  of  the 
remedies  proposed.  For  these  reasons  some  members  of  our  Com- 
mittee are  opposed  to  an  additional  tax  on  income  from  intangibles. 

Further  discussion,  at  a  meeting  attended  by  all  members,  might 
result  in  substantial  agreement  for  or  against  the  proposed  addi- 
tional tax  on  income  from  intangibles.  But  limitations  of  time 
alone  would  prevent  such  a  meeting;  and  our  Committee  contents 
itself  with  calling  attention  to  the  problem  and  presenting  the  argu- 
ments for  and  against  the  remedy  proposed. 

Section  17.  Whether,  under  the  personal  income  tax,  an  offset 
should  be  granted  for  taxes  paid  upon  property  is  a  matter  con- 
cerning which  much  discussion  has  been  had  in  recent  years. 
When  Wisconsin  adopted  its  income  tax  in  1911,  provision  was 
made  by  which  taxes  paid  locally  upon  personal  property  were 
allowed  to  be  deducted  from  the  amount  of  tax  determined  to  be 
payable  in  respect  of  income.  Since  the  rate  of  income  tax  was 
moderate  and  local  tax  rates  on  property  were  high,  the  amount 
of  the  exemptions  thus  granted  proved  to  be  large ;  and  the  result 
was  that  many  income  recipients  otherwise  taxable  were  relieved 
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from  all  liability  under  the  income  tax.  As  this  became  more  fully 
appreciated,  the  offset  for  personal  property  taxes  was  finally  re- 
pealed. 

In  connection  with  discussions  of  the  personal  income  tax  in 
recent  years,  the  demand  has  frequently  been  made  that  income-tax 
payers  be  allowed  to  offset  all  property  taxes  against  the  amount 
of  income  taxes  they  are  required  to  pay.  Since  property  taxes  are 
so  high  and  rates  of  income  taxation  must  necessarily  be  kept  within 
the  bounds  of  moderation,  it  is  clear  that  a  state  which  grants  an 
offset  for  all  taxes  paid  upon  property  will  collect  comparatively 
little  revenue  from  any  personal  income  tax  it  may  impose.  In  a 
state  where  there  were  many  large  investors  who  owned  little  real 
estate  and  were  not  partners  in  business  enterprises,  upon  both  of 
which  property  taxes  would  have  to  be  paid,  a  personal  income  tax 
strictly  levied  upon  all  income,  including  interest  and  dividends 
from  investments,  might  not  be  so  greatly  reduced  in  productivity 
by  offsets  for  property  taxes.  But  in  nearly  all  states  it  is  certain 
that  the  revenue  would  be  so  greatly  reduced  that  it  would  be  hardly 
worth  while  to  levy  an  income  tax  at  all,  and  the  cost  of  administer- 
ing such  a  tax  in  a  proper  manner  would  eat  up  so  large  a  propor- 
tion of  the  tax  finally  collected  that  continuance  of  income  taxation 
would  probably  be  adjudged  uneconomical.  Our  Committee  is 
obliged  to  conclude  that  no  tax  offsets  should  be  permitted  against 
the  personal  income  tax,  and  is  so  strongly  of  this  opinion  that  it 
would  be  unwilling  to  recommend  the  adoption  of  personal  income 
taxes  containing  offset  provisions.'' 

While  our  Committee  is  strongly  and  unanimously  of  this  opin- 
ion, it  appreciates  the  reasons  why,  during  the  last  decade,  there 
has  been  such  a  strong  demand  for  the  property-tax  offset  when  the 
establishment  of  new  income  taxes  has  been  under  discussion.  The 
proponents  of  such  taxes  have  either  tacitly  assumed  or  very  opti- 
mistically argued  that  income  taxes  would  tap  new  sources  of  rev- 
enue and  provide  funds  which  would  make  it  possible  to  reduce  the 
taxes  levied  upon  property.  Property  owners,  especially  owners  of 
real  estate,  had  learned  from  experience  that  new  sources  of  rev- 
enue were  more  likely  to  lead  to  an  increase  of  public  expenditures 
than  to  a  reduction  of  property  taxes.  They  also  had  found  that 
increased  expenditures  thus  financed  usually  exceeded  original 
estimates,  and  committed  state  and  local  governments  to  a  variety 
of  new  enterprises  which  finally  called  for  more  money  than  the 
new  sources  of  revenue  provided,  with  the  result  that  the  deficiency 
was  made  up  by  increased  taxes  upon  property.  Under  these  con- 
ditions they  not  unnaturally  advanced  the  claim  that,   if  income 

'^  At  this  point  the  conclusion  of  our  Committee  is  the  same  as  that 
reached  by  Professor  H.  D.- Simpson  in  his  excellent  article  in  the  Proceed- 
ings of  the  National  Tax  Association,  193 1,  pp.  126-134. 
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taxes  were  advocated  on  the  theory  that  they  would  bring  relief  to 
property  believed  to  be  overtaxed,  property  owners  should  be  allowed 
an  offset  for  their  property  taxes,  and  thus  be  guaranteed  the  benefit 
which  it  was  alleged  they  would  receive  if  they  consented  to  pay  a 
new  tax  upon  their  incomes. 

In  Part  II  of  this  Report  we  have  considered  the  tendency  of 
new  sources  of  revenue  to  increase  expenditures  rather  than  reduce 
taxes  levied  upon  property,  and  have  made  it  clear  that  the  adop- 
tion of  our  recommendations  will  not  lead  to  lower  taxes  upon 
property  unless  public  expenditure  is  brought  and  kept  under  better 
control.  At  the  present  time  the  depressed  condition  of  business 
is  leading  to  cuts  in  state  and  local  expenditure;  and  it  is  probable 
that  the  new  taxes  levied  this  year  may  reduce  the  amount  of 
money  that  will  have  to  be  collected  from  the  property  tax.  This 
tendency,  however,  cannot  be  counted  upon  after  normal  conditions 
return.  On  the  contrary,  we  must  expect  that  when  this  time  comes 
there  will  be  a  renewal  of  the  organized  activities  which  for  many 
years  prior  to  the  present  depression  led  to  the  improvident  in- 
crease of  public  expenditures.  The  right  remedy  for  the  situation 
is  proper  control  of  expenditure,  not  the  granting  of  an  offset  for 
property  taxes.  But  until  such  control  is  applied,  property  owners 
have  a  right  to  object  to  the  establishment  of  new  taxes  that  are 
going  to  lead  to  increased  expenditure,  or  at  least  have  the  right  to 
protest  against  this  being  done  upon  the  false  pretense  that  it  will 
result  in  a  reduction  of  local  taxes  on  property. 

Section  18.  We  repeat  the  recommendation  of  the  former  Com- 
mittee that  the  personal  income  tax  be  collected  from  taxpayers, 
upon  the  basis  of  strictly  enforced  and  controlled  returns,  and  with- 
out any  attempt  to  collect  it  at  the  source.  Upon  this  point  there 
might  have  been  doubt  twenty  years  ago,  but  subsequent  experience 
has  settled  the  question.  We  now  know  that  with  good  administra- 
tion a  reasonable  tax  upon  incomes  can  be  collected  by  states  in 
the  manner  we  recommend,  with  the  general  cooperation  of  the 
taxpayers  and  a  minimum  amount  of  evasion.  Collection  at  source 
presents  serious  administrative  difficulties,  imposes  unwarranted 
burdens  upon  third  parties  in  respect  of  transactions  which  strictly 
concern  only  the  taxpayers  and  the  government,  and  not  infre- 
quently tends  to  shift  the  tax  to  the  wrong  shoulders.  What  we 
seek  is  a  personal  tax  which  shall  not  be  shifted  and  shall  bring 
home  to  the  taxpayer  in  the  most  direct  form  his  personal  obliga- 
tion for  the  support  of  the  government  under  which  he  lives.  We 
recommend,  however,  that  in  such  cases  as  the  experience  of  the 
states  has  shown  to  be  really  helpful,  certain  information  at  the 
source  be  required,  as  is  now  done  under  the  best  of  our  state 
income-tax  laws.     Such  information   is  helpful  to  tax  administra- 
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tors,  and  does  not  alter  the  incidence  or  otherwise  affect  injuriously 
the  operation  of  a  personal  income  tax. 

In  connection  with  this  recommendation  we  make  the  further 
suggestion  that  the  states,  so  far  as  their  jurisdiction  extends,  ought 
to  prohibit  the  making  of  future  contracts  by  which  obligor  cor- 
porations, by  the  device  known  as  the  tax  covenant,  contract  to 
pay  either  a  certain  part  or  the  whole  of  any  tax  which  holders  of 
their  obligations  may  be  required  to  pay  under  state  income-tax 
laws.  Tax  covenants  of  this  character,  relating  either  to  income 
or  personal  property  taxes,  came  into  existence  in  the  latter  part 
of  the  nineteenth  century;  and  a  considerable  number  of  them 
existed  at  the  time  the  federal  income  tax  was  enacted  in  1913. 
With  income  from,  state  and  local  bonds  exempt  from  taxation  under 
that  act,  and  with  the  large  issues  of  United  States  tonds  and  the 
high  rates  of  income  taxation  that  came  after  the  United  States 
entered  the  World  War,  business  corporations  found  themselves  at 
a  serious  and  very  unfair  disadvantage  when  they  sought  to  raise 
capital  by  the  issue  of  bonds  or  debentures.  They  therefore  began 
to  issue  securities  which  contained  tax  covenants  of  different  sorts, 
sometimes  resorting  to  these  covenants  even  in  issues  of  preferred 
stock.  All  this  can  be  understood,  but  is  none  the  less  unfortunate 
and  contrary  to  the  principles  of  taxation  advocated  in  this  Report. 
The  liability  of  every  person  to  pay  a  direct  personal  tax  for  the 
support  of  the  government  under  which  he  lives  is  one  that  should 
be  strictly  enforced  and  should  not  be  contracted  out  by  any  device 
whatever.  With  some  other  kinds  of  taxes  there  may  be  no  reason 
why  the  states  should  interfere  with  any  contracts  which  taxpayers 
and  their  creditors,  landlords,  or  tenants  may  care  to  make;  but 
with  the  personal  income  tax  the  case  is  very  different. 

Upon  investment  practice  as  well  as  the  working  of  state  income 
taxes,  the  effect  of  tax  covenants  has  been  in  many  cases  unfor- 
tunate. In  1928,  when  rising  money  rates  and  a  popular  mania 
for  buying  common  stocks  depressed  the  bond  market,  new  issues 
of  corporation  obligations  were  difficult  to  float  even  at  high  in- 
terest rates;  and  to  make  them  more  attractive  tax  covenants,  con- 
vertibility provisions,  and  other  special  inducements  were  offered. 
Some  legitimate  financing  may  have  been  facilitated  by  these  means 
at  a  very  difficult  time ;  but  in  many  cases  securities  of  doubtful 
character  were  issued,  and  the  results  have  been  unfortunate  for 
both  investors  and  the  obligor  corporations.  In  general  it  is  bad 
to  have  the  attractiveness  of  new  securities  determined  by  anything 
except  the  soundness  of  the  obligor  corporations  and  the  fairness 
of  the  terms  in  which  the  obligations  of  the  debtor  and  rights  of 
the  creditor  are  defined.  Other  inducements  always  tend  somewhat 
to  divert  attention  from  what  ought  to  be  the  controlling  considera- 
tion  in  the  investor's  mind;   and  the  states,   for  this  and   for  the 
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Other  reasons  previously  set  forth,  should  in  future  prohibit,  so  far 
as  their  jurisdiction  extends,  the  making  of  contracts  by  which 
corporations  assume  any  part  of  the  liability  for  a  tax  which  every 
person  ought  to  pay  to  the  state  in  which  he  is  domiciled. 

No  argument  is  now  necessary  to  justify  an  endorsement  by  the 
present  Committee  of  the  recommendation  of  its  predecessor,  that 
the  administration  of  this  tax  be  placed  in  the  hands  of  state  offi- 
cials. This  we  regard  as  an  indispensable  condition  for  the  suc- 
cessful operation  of  any  state  income  tax,  and  we  should  be 
disinclined  to  recommend  the  adoption  of  an  income  tax  by  any 
state  that  is  unwilling  to  turn  over  its  administration  to  a  well 
organized  and  properly  equipped  state  department.  Local  admin- 
istration of  an  income  tax  has  never  worked  well,  and,  in  our 
opinion,  never  can  operate  satisfactorily.  It  is  obvious,  finally,  that 
a  state  tax  commission,  or  commissioner,  is  the  proper  agent  to 
administer  the  proposed  tax;  and  we  desire  to  record  our  belief 
that  satisfactory  results  are  hardly  to  be  expected  if  the  administra- 
tion is  turned  over  to  any  other  state  officials.  Upon  this  whole 
question  of  administration,  which  is  of  the  most  vital  importance, 
we  are  fortunate  in  being  able  to  rely  upon  the  authority  of  the 
opinions  repeatedly  expressed  by  the  conferences  of  the  National 
Tax  Association. 

Without  having  before  us  precise  information  for  all  of  the 
states  now  levying  income  taxes,  we  find  that  in  a  number  of  cases 
the  states  have  not  provided  their  tax  departments  with  sufficient 
funds  for  the  proper  administration  of  income  taxes.  Wisconsin, 
Massachusetts,  and  New  York,  which  have  been  as  successful  with 
their  income  taxes  as  any  states  in  the  Union  and  probably  more 
successful  than  the  average  state,  have  not  made  the  mistake  of 
expecting  their  tax  departments  to  administer  without  adequate 
resources  an  income  tax  intended  to  be  strictly  enforced.  This  is 
not  a  time  when  public  expenditures  should  be  increased ;  but  it 
seems  clear  that  expenditures  for  the  proper  enforcement  of  tax 
laws  stand  by  themselves  because,  unlike  expenditures  of  the  spend- 
ing departments  of  government,  they  bring  in  much  more  money 
than  they  cost,  and  are  therefore  in  the  strictest  sense  of  the  word 
self-financing. 

Section  19.  The  Report  of  1918  made  certain  suggestions  con- 
cerning the  disposition  of  the  proceeds  of  the  personal  income  tax. 
Few  states  at  that  time  were  levying  such  a  tax;  but  interest  in 
the  subject  was  growing,  and  the  best  use  to  be  made  of  this  new 
source  of  revenue  was  a  matter  that  required  consideration  when- 
ever a  new  state  income  tax  was  proposed.  The  last  fifteen  years 
have  seen  a  fairly  rapid  increase  of  personal  income  taxes;  and 
the  states  have  now  made  such  disposition  of  the  proceeds  as  their 
circumstances  have  seemed  to  require.    Our  Committee  has  not  had 
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time  to  investigate  the  present  methods  of  utilizing  the  revenue 
from  state  income  taxes,  and  therefore  omits  this  subject  which 
the  former  Committee  found  it  appropriate  to  study  at  some  length. 
We  ought,  however,  to  record  our  agreement  with  the  opinion  ex- 
pressed by  our  predecessors,  that,  so  far  as  our  general  plan  of 
taxation  is  concerned,  it  is  immaterial  whether  the  revenue  from 
the  personal  tax  is  retained  in  the  state  treasury,  distributed  to  local 
political  units,  or  divided  between  the  state  and  local  governments. 

V.   The  Proposed  Tax  on  Tangible  Property 

Section  20.  As  indicated  in  Part  III,  the  present  Committee 
renews  the  recommendation  of  its  predecessor,  that  a  tax  upon 
tangible  property,  levied  exclusively  at  the  situs,  should  be  the 
second  part  of  the  tax  system  which  it  proposes.  The  purpose  of 
such  tax  is  to  enable  the  several  states  to  satisfy  fairly  and  ade- 
quately their  just  claims  in  respect  of  tangible  property  enjoying 
protection  and  other  benefits  under  their  laws. 

This  tax,  it  will  be  observed,  is  to  be  confined  to  tangible  prop- 
erty, so  that  intangibles  of  all  descriptions  would  be  exempt  from 
taxation  as  property.  Nothing  has  occurred  during  the  last  four- 
teen years  to  modify  the  conclusion  of  the  former  Committee,  that 
all  attempts  to  reach  intangibles  under  the  general  property  tax 
have  proved  failures;  and,  with  the  rates  of  taxation  now  prevail- 
ing in  the  several  states,  will  always  fail  to  accomplish  the  desired 
end.  It  is  obvious,  also,  that  when  tangibles  are  taxed  at  their  situs 
and  intangibles  representing  interests  in  tangible  property  are  taxed 
in  the  state  of  domicile,  a  large  amount  of  unjust,  because  dis- 
criminatory, multiple  taxation  results.  We  accept  the  principle  that 
every  person  should  pay  a  personal  tax  in  the  state  of  his  domicile, 
but  believe  this  should  not  be  done  under  a  system  which  results 
in  tangible  property  in  one  state  being  taxed  at  its  full  value  while 
paper  instruments  representing  the  interest  in  such  property  are 
taxed  in  another  state  where  the  owner  is  domiciled.  Such  a  pro- 
cedure makes  taxation  depend  upon  mere  accidents  in  the  form 
that  ownership  of  property  takes  and  not  upon  the  value  of  the 
property  itself.  The  personal  income  tax  we  recommend  will  reach 
income  from  intangible  properly,  fully  and  fairly,  at  the  domicile 
of  the  recipient,  and  will  do  this  whether  he  lives  in  the  state  where 
the  tangible  property  which  the  intangibles  represent  is  located  or 
in  some  other  jurisdiction.  Under  its  operation,  liability  to  taxa- 
tion will  depend  upon  the  amount  of  income  a  person  receives  and 
not  upon  the  mere  form  that  his  interest  in  a  particular  piece  of 
tangible  property  takes. 

We  have  considered  the  advisability  of  recommending  the  classi- 
fication of  intangible  property  for  taxation  at  a  flat  rate  of  3  or  4 
mills  upon  the  dollar  of  its  capital  value.     It  is  well  known  that 
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in  some  of  our  states  the  so-called  "  flat  tax  on  intangibles  "  has 
improved  materially  the  results  achieved  in  the  taxation  of  such 
property.  For  a  state  that  is  unwilling  to  introduce  such  a  per- 
sonal income  tax  as  we  recommend,  the  replacement  of  the  prop- 
erty tax  by  a  flat  tax  on  intangibles  would  undoubtedly  constitute 
a  step  forward.  We  believe,  however,  that  it  is  inferior  to  the  plan 
we  propose,  and  do  not  believe  that  the  flat  tax  should  be  adopted, 
or  in  a  state  already  levying  it  should  be  retained,  as  an  addition 
to  the  personal  income  tax.® 

To  tax  intangibles  upon  their  income  is  easier  than  to  tax  them 
upon  their  capital  value,  because  the  former  is  a  definite  sum  re- 
ceived in  the  taxable  year  and  the  latter  is  a  fluctuating  amount 
which,  even  if  it  can  be  ascertained  by  looking  at  the  current  price 
of  listed  securities,  may,  on  the  day  adopted  as  tax  day,  be  very 
much  above  or  very  much  below  the  figure  at  which  any  intelligent 
appraiser  would  place  it  for  commercial  purposes.  With  unlisted 
securities,  ascertainment  of  the  market  value  is  frequently  difficult, 
and  in  some  cases  virtually  impossible,  for  either  the  taxpayer  or 
tax  official.  On  administrative  grounds,  therefore,  the  income  tax 
is  decidedly  to  be  preferred. 

In  the  next  place,  it  must  be  remembered  that  the  taxpayer  is 
already  imder  the  necessity  of  returning  his  income  to  the  Federal 
Government  for  taxation,  and  that  therefore  he  can,  with  a  mini- 
mum of  effort,  return  his  income  for  taxation  by  the  state  in  which 
he  is  domiciled.  Only  some  very  great  and  decisive  advantage 
would  justify  a  state  in  imposing  upon  the  taxpayer  the  additional 
and  difficult  task  of  making  a  true  return  of  the  market  value  of  his 
intangibles. 

The  objection  that  the  recommendations  of  the  former  Com- 
mittee allowed  considerable  amounts  of  intangibles  to  escape  taxa- 
tion, or  escape  adequate  taxation,  because  of  the  exemptions  allowed 
under  the  personal  income  tax  and  the  low  rates  of  taxation  appli- 
cable to  small  incomes,  we  have  already  considered  in  Section  16, 
where  we  have  suggested,  for  states  that  adopt  this  view  of  the 
situation,  an  additional  tax  at  a  flat  rate  on  the  income  from  intan- 
gible property. 

A  final  consideration  is  that  the  states  that  have  made  the  most 
effective  use  of  the  personal  income  tax  have  found  it  expedient  to 
exempt  intangibles  from  taxation  as  property.  Wisconsin,  Massa- 
chusetts, and  New  York  are  the  best  examples  of  the  advantages 
of  this  procedure.  In  most  if  not  all  of  the  states  which  have  in- 
troduced personal  income  taxes  without  exempting  intangibles  from 

s  Virginia  retained  its  so-called  "  low  tax  on  intangibles  "  when  it  adopted 
its  present  income  tax.  Our  information  is  that  in  that  state  the  adminis- 
tration of  the  tax  on  intangibles  is  left  to  local  authorities,  while  the  rev- 
enue goes  to  the  state  treasury,  so  that  naturally  there  is  great  laxity  in  the 
enforcement  of  the  tax. 
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the  property  tax,  so  little  effort  had  been  made  to  enforce  the  taxa- 
tion of  intangibles  under  the  property  tax  that  it  seems  to  have 
been  thought  unnecessary  to  trouble  about  exempting  intangibles 
from  local  taxation.  This,  however,  was  a  mistake.  Certainly  an 
anomalous  condition  exists  when  the  capital  value  of  intangibles 
remains  subject  to  a  tax  that  is  not  enforced,  and  then  the  income 
is  subjected  to  a  new  tax  which  the  state  undertakes  to  collect.  It 
is  much  better  to  have  but  one  tax  levied  upon  the  owner  of  in- 
tangibles, and  to  have  that  strictly  enforced.  When  he  is  liable  to 
two  taxes,  one  enforced  and  the  other  unenforced  or  perhaps  un- 
enforceable, the  taxpayer  is  confused  by  the  double  standard  of 
moral  obligation  thus  presented  him,  and  in  his  mind  the  new  tax 
on  his  income  loses  something  of  the  sanction  it  might  have  re- 
ceived otherwise. 

In  this  Report  we  are  proposing  taxes  which  are  to  be  enforced; 
and  when  we  recommend  that  income  from  intangibles  be  included 
under  the  personal  income  tax,  and  that  the  intangibles  themselves 
be  exempt  from  taxation  as  property,  we  are  assuming  that  both 
the  income  and  the  intangible  property  taxes  are  to  be  strictly  en- 
forced. So  far  as  we  can  learn,  this  has  never  been  done.  The 
rate  of  the  federal  income  tax  is  so  high  that  any  taxes  levied  by 
the  state  or  local  governments  on  the  income  from  intangibles  or 
the  capital  value  of  such  property  are  more  severely  felt  than  they 
would  be  otherwise.  Moreover,  the  heavy  rates  of  estate  and  in- 
heritance taxes  now  prevailing  oblige  people  of  means  to  give  more 
consideration  than  was  formerly  necessary  to  the  taxes  they  are 
compelled  to  pay  during  their  lifetime.  As  a  result,  changes  of 
domicile  are  more  likely  to  occur;  and  the  states,  if  wise,  will 
avoid  taxing  intangibles  at  rates,  or  in  a  manner,  calculated  to  lead 
to  the  removal  of  wealthy  citizens  to  other  states  offering  less 
onerous  conditions  of  residence.  If  to  such  a  personal  income  tax 
as  we  propose,  there  should  be  added  a  tax  enforced  with  equal 
strictness  upon  the  capital  value  of  intangible  property,  even  at 
such  a  rate  as  three  mills  in  the  dollar,  we  believe  that  the  result 
would  be  injurious  to  the  state  trying  the  experiment,  since  the 
total  revenue  derived  from  the  kind  of  property  concerned  would 
probably  be  diminished  in  the  long  run. 

Section  21.  Whether  tangible  property  should  be  taxed  at  a 
uniform  rate  or  should  be  classified  for  taxation  is  a  question  con- 
cerning which  there  is  difference  of  opinion.  The  former  Com- 
mittee recommended  that  a  distinction  should  be  drawn  at  least 
between  real  estate  and  tangible  personal  property,  and  that  the 
latter  should  receive  a  separate  classification.  The  chief  reason  for 
this  conclusion  was  the  difficulty  of  enforcing  strictly  a  tax  upon 
many  kinds  of  tangible  personalty  at  the  high  rates  our  states  com- 
monly impose  and  must  continue  to  levy  upon  real  estate.     The 
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former  Report  recommended  that  the  rate  of  tax  upon  tangible 
personalty  should  not  exceed  $1  per  $100;  and  expressed  the 
opinion  that  as  such  a  rate,  with  suitable  provision  for  enforce- 
ment, the  tax  would  yield  no  less  revenue  than  was  ordinarily 
collected  at  the  higher  rates  applicable  to  property  in  general. 

The  present  Committee,  with  the  Chairman  the  only  dissenter, 
has  concluded  that  tangible  personal  property  ought  not  to  be  given 
a  separate  classification,  but,  so  far  as  it  remains  taxable,  should 
be  taxed  like  real  estate.  An  important  reason  for  this  conclusion 
is  the  pressing  need  of  revenue  which  our  state  and  local  govern- 
ments feel  at  the  present  time.  In  a  number  of  localities  ^  excep- 
tional efforts  have  recently  been  put  forth  to  increase  the  revenue 
derived  from  personal  property;  and  it  is  believed  that  legislatures 
will  be  unwilling  to  give  tangible  personalty  a  separate  classifica- 
tion. An  additional  reason  is  the  success  which  has  attended  efforts 
made  in  some  communities  ^°  to  tax  tangible  personalty  more  effec- 
tively under  the  general  property  tax.  The  Chairman  of  the  Com- 
mittee is  content  merely  to  record  his  dissent. 

While  believing  that  tangible  personal  property  remaining  tax- 
able should  not  be  classified,  the  Committee  realizes  the  impossi- 
bility of  reaching  satisfactorily,  under  the  property  tax,  such  things 
as  ships  and  vessels  or  staple  products  (such  as  iron  ore,  grain, 
cotton,  and  the  like)  in  transit.  For  the  taxation  of  vessels  the 
Committee  has  no  suggestion  to  make.  For  grain  in  transit,  the 
Committee  can  suggest  such  a  light  bushel  tax, as  is  now  imposed 
by  Wisconsin  and  Minnesota.  For  the  other  cases  mentioned,  no 
acceptable  method  has  come  to  our  attention.  This  is  a  subject 
which  might  well  be  referred  by  the  National  Tax  Association  to  a 
special  committee  for  further  study.  The  former  Committee  recom- 
mended the  exemption  from  taxation  of  a  certain  minimum  of 
tangible  personal  property,  suggesting  such  figures  as  $200  for  an 
individual  and  $400  for  a  family.  The  present  Committee  concurs 
in  this  recommendation. 

The  Report  of  the  former  Committee  pointed  out  that,  while 
methods  of  taxing  tangible  personal  property  ought  to  be  as  nearly 
uniform  as  possible  in  the  various  states,  no  rule  of  interstate  comity 
would  be  violated  if  some  states  preferred  to  use  different  methods 
from  those  prevailing  in  others.  We  are  here  dealing  with  a  sub- 
ject of  taxation  which  lies  wholly  within  the  jurisdiction  of  the 
state  levying  the  tax;  and  no  unjust  or  inconsistent  result  will 
develop  if  certain  states  classify  tangible  personal  property  while 
others  tax  it  in  the  same  manner  as  real  estate.  Uniformity  would 
be  better,  but  since  tangible  personalty  is  subject  to  the  exclusive 

^  Chicago  is  perhaps  the  best  example. 

^°The  city  of  Cleveland  and  the  State  of  South  Carolina  may  be  cited  as 
examples. 
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jurisdiction  of  the  state  of  situs,  some  diversity  of  procedure  will 
not  necessarily  jeopardize  the  plan  we  recommend. 

Total  exemption  of  tangible  personalty,  a  policy  adopted  by  New 
York  the  present  year,  makes  little  difference  with  the  actual  situa- 
tion in  that  state,  since  the  methods  providing  for  taxing  this  class 
of  property  had  long  been  so  farcical.  Oregon,  when  adopting 
recently  a  sales  tax  as  a  temporary  measure,  provided  that  tangible 
personal  property  should  be  exempt  during  the  period  the  sales  tax 
remained  in  operation.  Total  exemption  of  tangible  personalty  in 
one  state  may  exert  pressure  upon  others  to  grant  similar  exemp- 
tion, and  may  some  day  lead  to  interstate  competition  in  exemptions, 
which  would  be  a  most  undesirable  development.  For  the  time 
being,  we  believe  the  general  tendency  is  toward  stricter  enforce- 
ment of  the  tax  on  tangible  personal  property,  so  that  the  danger 
just  mentioned  is  something  of  future  rather  than  present  interest. 

When  normal  conditions  return,  the  states  will  probably  find  that 
the  best  method  of  dealing  with  tangible  personalty  will  still  be  a 
subject  of  controversy.  The  recommendation  of  the  present  Com- 
mittee is  that,  with  the  few  exceptions  above  mentioned,  such  prop- 
erty should  be  taxed  in  the  same  manner  and  at  the  same  rate  as 
real  estate.  A  classified  rate,  however,  provided  it  is  accompanied 
by  provisions  that  secure  strict  enforcement,  will  not  produce  such 
diversity  of  conditions  as  to  defeat  the  operation  of  the  plan  we 
recommend.  Total  exemption,  however,  when  undertaken  by  one 
state,  may  inaugurate  interstate  competition  which  will  prevent 
others  from  carrying  out  the  recommendation  our  Committee  makes. 
The  matter  is  one  of  great  difficulty,  and  requires  more  study  than 
the  present  Committee  can  give  it  within  the  time  at  its  disposal. 
Whatever  the  states  may  finally  elect  to  do,  they  will,  unless  they 
generally  adopt  the  policy  of  total  exemption,  find  themselves  com- 
pelled to  consider  what  provisions  should  be  made  in  the  excep- 
tionally difficult  cases  of  ships  and  staple  products  in  transit. 

In  any  event  uniformity  in  methods  of  taxing  tangible  personalty 
is  desirable,  and  every  effort  should  be  made  to  this  end.  A  uni- 
form tax  date  throughout  each  state  is  now,  we  believe,  generally 
established  by  law;  and  throughout  the  United  States  similar  uni- 
formity is  desirable.  Uniform  methods  of  valuation  might  also  be 
worked  out  through  committees  of  the  National  Tax  Association; 
and  we  believe  that  attention  should  be  given  to  this  subject.  Such 
action  would  be  in  line  with  that  taken  in  former  years  by  ap- 
pointing a  committee  to  consider  the  taxation  of  migratory  live- 
stock, which  has  made*  so  much  trouble  in  the  western  states. 
Our  Committee  has  not  had  the  time  to  enable  it  to  prepare  definite 
recommendations  along  any  of  these  lines,  and  believes  that  better 
results  can  be  secured  in  any  case  by  committees  of  tax  officials 
appointed  by  the  National  Tax  Association. 
25 
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Section  22.  Our  next  observation  concerning  the  taxation  of 
tangible  property  is  that  effective  administration  is  indispensable. 
Under  purely  local  administration  there  never  has  been,  and  prob- 
ably never  will  be,  a  satisfactory  assessment  except  here  and  there 
in  a  few  progressive  localities.  The  primary  work  of  assessment 
will,  of  course,  continue  to  be  done  by  local  authorities;  but  it  is 
essential  that  such  work  should  be  supervised,  and  where  necessary 
controlled,  by  a  competent  state  tax  commission  or  tax  commis- 
sioner.    To  this  subject  we  shall  hereafter  recur. 

Section  23.  Under  the  plan  we  propose,  as  under  any  other, 
certain  special  problems  will  be  encountered.  Public  service  cor- 
porations, for  example,  are  now  frequently  taxed  by  methods  dif- 
ferent from  those  applied  to  other  classes  of  property,  and  must 
doubtless  continue  to  be  so  taxed.  Our  plan,  strictly  applied,  would 
require  that  only  the  tangible  property  of  such  corporations  should 
be  subject  to  taxation,  and  that  the  taxation  of  gross  receipts  and 
the  ad  valorem  taxation  of  corporations  as  going  concerns  should 
be  abandoned.  But  such  radical  changes  are  not  necessary,  pro- 
vided that  existing  methods  are  adapted  to  the  general  plan  of 
taxation  here  outlined  and  certain  adjustments  are  made  in  con- 
nection with  the  business  tax  which  we  here  recommend.  Uni- 
formity of  method,  as  we  all  know,  is  not  necessary  in  order  to 
secure  substantial  equality  in  taxation,  and  all  that  can  be  required 
of  any  proposed  system  is  that  it  shall  produce  substantial  equality 
in  its  net  results. 

We  therefore  do  not  recommend  that  either  the  taxation  of  gross 
receipts  or  the  ad  valorem  taxation  of  public  service  corporations 
as  going  concerns  shall  be  discontinued  wherever  these  methods  are 
in  successful  operation.  But  we  are  obliged  to  point  out  that  in 
many,  perhaps  most,  cases  the  amount  of  such  taxation  should  be 
reduced  or  else  that  relief  should  be  given  to  public  service  cor- 
porations in  connection  with  the  business  tax.  When  public  service 
corporations  are  assessed  as  going  concerns,  it  is  evident  that  they 
are  more  heavily  taxed  than  other  business  enterprises  which  are 
subject  to  taxation  merely  upon  their  property,  considered  as  prop- 
erty,  and  without  reference  to  their  value  as  going  concerns. 
Where  a  corporate-excess  tax  is  applied  to  all  corporations,  equality 
may  then  be  secured  between  public  service  corporations  and  other 
incorporated  companies;  but  it  is  evident  that  unincorporated  con- 
cerns escape  with  a  lighter  tax  than  successful  corporations  are 
required  to  pay.  , 

It  seems  clear  to  the  Committee  that  when  public  service  corpora- 
tions are  assessed  under  an  ad  valorem  system  as  going  concerns, 
while  other  kinds  of  business  are  not,  they  are  today  discriminated 
against,  and  will  be  under  our  proposed  system  unless  relief  is 
given  at  some  other  point.     The  system  we  present  enables  us  to 
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recommend  such  relief.  We  propose  that,  in  addition  to  the  per- 
sonal income  tax  and  to  the  tax  upon  tangible  property,  there  shall 
be  a  business  tax  as  hereafter  outlined.  Wherever  public  service 
or  other  corporations  may  continue  to  be  taxed  as  going  concerns 
by  a  method  which  involves  the  taxation  of  what  is  commonly 
called  the  corporate  excess,  or  the  good  will,  of  such  companies, 
we  recommend  either  that  they  be  wholly  relieved  of  the  business 
tax,  or  that  the  rate  of  such  tax  be  reduced  to  a  figure  that  will 
fairly  offset  the  extra  burden  of  taxation  imposed  upon  them  by 
the  property  tax. 

In  the  taxation  of  gross  receipts  a  similar  adjustment  is  neces- 
sary wherever  such  taxation  is  in  lieu  of,  and  is  substantially 
equivalent  to,  the  taxation  that  would  otherwise  be  imposed  under 
an  ad  valorem  tax  upon  corporations  as  going  concerns.  Concern- 
ing the  comparative  merits  of  the  tax  on  gross  receipts  and  ad 
valorem  taxation,  it  is  unnecessary  for  us  to  express  any  opinion. 
We  should  probably  be  disinclined  to  recommend  a  change  in  the 
taxes  on  gross  receipts  now  levied  by  such  states  as  Minnesota, 
California,  and  Connecticut;  and  we  should  be  equally  disinclined 
to  recommend  a  change  in  the  ad  valorem  system  now  in  successful 
operation  in  a  state  like  Wisconsin.  Diversity  of  method  is  not 
inconsistent  with  real  equality  in  taxation,  and  at  this  point  we 
content  ourselves  with  a  mere  expression  of  our  approval  of  the 
conclusions  reached  some  years  ago  by  the  committee  appointed  by 
the  National  Tax  Association  to  consider  the  taxation  of  public 
service  corporations.^^ 

The  recommendations  which  we  make  concerning  public  service 
corporations  are  equally  applicable  to  other  classes  of  incorporated 
companies.  Our  proposed  system  uniformly  applied  would  require 
that  stockholders  and  bondholders  pay  a  personal  income  tax  upon 
their  interest  and  dividends,  that  the  corporation  be  taxed  upon  its 
tangible  property,  and  that  finally  the  corporation  pay  a  business 
tax  in  any  state  where  its  operations  are  carried  on.  But  it  will 
not  be  inconsistent  with  the  general  plan  if  particular  states  prefer 
to  continue  other  methods  of  taxing  the  property  of  corporations, 
provided  that  they  make  the  adjustment  we  have  recommended  in 
connection  with  the  business  tax. 

Section  24.  In  the  Report  of  1918  it  was  recognized  that  the 
taxation  of  national  banks  presented  special  complications  on  ac- 
count of  the  limitations  imposed  by  the  federal  statute  then  control- 
ling the  taxation  of  shares  of  the  capital  srock  of  these  institutions. 
Although  the  statute  prescribed  but  a  single  method,  the  results  of 

^^Proceedings,  National  Tax  Association,  VII,  pp.  372-383.  In  this  con- 
nection we  Taa.y  now  refer  to. the  report  of  the  committee  appointed  by  the 
National  Tax  Association  in  1922,  of  which  Mr.  F.  M.  Davenport  was 
chairman.     See  Proceedings,  National  Tax  Association,  XV,  p.  162. 
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the  application  of  that  method  were  by  no  means  iiniform.  In  some 
states  bank  shares  were  taxed  upon  their  full  value,  without  equal- 
ization, at  the  prevailing  local  rates,  and  were  therefore  taxed  more 
heavily  than  most  other  classes  of  property,  even  real  estate,  under 
the  property  tax.  In  others,  defects  in  the  tax  laws  or  laxity  in 
administration  resulted  in  inadequate  taxation ;  while  in  a  few,  as 
in  New  York,  a  special  method  had  been  worked  out  which  seemed 
satisfactory  both  to  the  banks  and  the  taxing  authorities. 

At  about  the  time  the  former  Report  was  presented,  the  Supreme 
Court  of  the  United  States  rendered  its  decision  in  the  so-called 
"  Richmond  Case  "  (Merchants  National  Bank  v.  Richmond,  256 
U.  S.  635),  which  in  effect  invalidated  most  if  not  all  of  the  taxes 
then  imposed  by  the  several  states  upon  national  banks.  As  a 
result,  the  matter  subsequently  received  much  attention  from  this 
Association  and  from  conferences  of  state  officials;  and  finally 
Congressional  action  was  had  changing  somewhat  the  provisions 
of  the  federal  statute.  We  have  considered  the  statute,  as  amended, 
and  find  that,  if  we  understand  its  somewhat  obscure  language,  it 
does  not  meet  the  needs  of  the  case.  In  the  time  at  our  disposal 
we  cannot  undertake  further  study  of  the  taxation  of  national 
banks;  and,  in  view  of  the  action  provisionally  taken  by  the  Asso- 
ciation in  appointing  special  committees,  we  believe  that  it  was 
probably  not  expected  that  we  should  try  to  find  the  solution  of  this 
most  difficult  question.  We  content  ourselves  with  reporting  that 
we  find  the  present  federal  statute  unsatisfactory  and  believe  that 
further  changes  must  be  made  before  states  will  be  able  to  derive 
as  much  revenue  as  they  ought  to  receive  from  the  taxation  of 
national  banks,  to  which  of  course  the  states  are  obliged  to  assimi- 
late whatever  taxes  they  levy  upon  state  banks  and  trust  companies. 

Section  25.  The  former  Report  referred  to  the  taxation  of  mines 
and  forests  as  subjects  requiring  further  consideration  than  the 
Committee  of  1918  could  give  to  them.  We  are  obliged  to  dismiss 
these  subjects  in  similar  fashion,  but  should  record  the  fact  that, 
following  the  recommendations  of  the  former  Committee,  the 
National  Tax  Association  in  1920  and  1922  appointed  special  com- 
mittees to  consider  the  taxation  of  forests  and  mines. ^^  We  are 
impressed  by  the  fact  that,  although  discussion  has  continued  and 
there  have  been  numerous  changes  in  the  tax  laws,  there  has  not 
developed  a  general  consensus  of  opinion  on  these  subjects  which 
require  so  much  specialized  knowledge.  With  respect  to  forest 
taxation,  it  should  be  noted  that  the  Congress  of  the  United  States, 
in  1924,  made  provision  for  a  nation-wide  study  of  the  whole  prob- 
lem. This  study,  which  has  been  in  process  during  the  past  six 
years  in  the"1iands  of  the  Forest  Taxation  Inquiry  of  the  United 

^2  See  Proceedings,  National  Tax  Association,  XIII,  p.  405;  and  XV, 
p.  127. 
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States  Forest  Service,  is  now  practically  completed.  Eighteen 
bulletins,  in  the  form  of  Progress  Reports,  have  been  thus  far  issued 
by  the  Inquiry,  and  its  comprehensive  report  is  now  undergoing 
the  final  process  of  editing  preparatory  to  its  early  publication. 
The  Inquiry  has  already  issued,  in  its  Progress  Report  No.  18, 
certain  definite  plans  for  changes  in  the  taxes  relating  especially  to 
forest  properties.  In  view  of  the  extensive  study  which  this  subject 
has  received  at  the  hands  of  the  Forest  Taxation  Inquiry,  there 
would  appear  to  be  no  occasion  for  further  investigation  of  the 
subject  of  forest  taxation  by  this  Committee,  or  by  any  other  com- 
mittee, until  after  the  appearance  of  the  comprehensive  report  of 
the  Inquiry. 

Section  26.  The  increasing  taxes  levied  on  real  estate  during  the 
boom  which  ended  in  1929  appeared  on  the  whole  to  be  paid  with» 
out  serious  difficulty;  but  appearances  were  deceptive.  Property  in 
towns  and  cities,  if  fortunately  situated,  was  so  afifected  by  the 
enhancement  of  values  that  it  supported  without  difficulty  the  taxes 
levied  upon  it.  But  in  districts  untouched  or  little  affected  by  the 
boom,  property  values  and  rentals  became  stationary  or  even  began 
to  decline,  with  the  result  that  as  early  as  1927  and  1928  many  cities 
contained  districts  where  tax  valuations  were  above  true  values 
and  collection  of  the  taxes  levied  was  beginning  to  be  difficult. 
Home  owners  not  desiring  to  sell  were  not  benefited  by  the  boom, 
even  when  living  in  districts  where  values  were  advancing;  and 
people  with  fixed  incomes  found  the  growth  of  property  taxes  a 
serious  burden.  In  country  districts  generally,  the  failure  of  agri- 
culture by  and  large  to  participate  in  the  general  prosperity,  and 
other  conditions  adversely  affecting  that  fundamental  industry, 
were  creating  a  serious  problem  even  before  the  boom  came  to  its 
end.  When  the  depression  began,  real  estate  owners  found  that 
local  expenditures  instead  of  decreasing  remained  constant  or  even 
tended  to  increase,  and  that,  although  values  and  rentals  were  fall- 
ing, their  tax  bills  seldom  declined  and  frequently  increased. 
Under  such  conditions  they  naturally  looked  into  the  situation  and 
devised  measures  of  relief,  one  of  which  has  taken  the  form  of  a 
proposal  that  a  definite  proportion  be  established  for  the  amount  of 
state  and  local  taxes  levied  upon  real  estate.  The  proportion  most 
commonly  suggested  is  50  per  cent. 

This  Committee  fully  appreciates  the  conditions  which  have  led 
to  this  proposal,  and  thoroughly  believes  that  the  present  taxes 
levied  on  tangible  property  are  too  high.  We  nevertheless  are  of 
the  opinion  that  the  proposal  is  unwise.  We  know  of  no  method 
of  establishing  a  fixed  proportion  for  taxes  levied  in  different  com- 
munities upon  real  estate.  Whatever  principle  may  be  followed  in 
the  attempt  to  determine  the  right  proportion,  it  seems  to  us  certain 
that  the  results  will  vary  in  different  communities,   according  to 
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their  economic  condition  and  according  to  the  purposes  for  which 
local  revenues  are  spent.  In  a  residential  community  a  proportion 
bf  50  per  cent  might  meet  the  requirements  of  the  case;  indeed 
there  are  favored  communities  in  which  the  proportion  has  been 
considerably  lower.  In  industrial  towns  and  cities,  on  the  other 
hand,  the  proportion  suggested  is  practically  unattainable,  and  in 
principle  seems  altogether  too  low.  In  such  communities  large 
expenditures  are  necessary  for  providing  costly  services  without 
vi'hijch  business  cannot  prosper ;  while,  when  these  services  are  pro- 
vided and  industrial  prosperity  results,  real  estate  values  are 
enhanced  and  high  taxes  are  readily  and  even  cheerfully  paid.  The 
subject  is  too  large  for  elaboration  in  this  Report;  but  the  illustra- 
tions given  seem  sufficiently  to  demonstrate  the  impropriety  and 
even  impossibility  of  determining  any  uniform  proportion  which 
taxes  upon  real  estate  should  bear  to  the  total  taxes  levied. 

In  the  next  place,  the  attempt  to  establish  the  proportion  of  50 
per  cent  would  be  likely,  in  many  localities,  to  result  in  imposing 
upon  incomes,  tangible  personal  property,  and  perhaps  other  sub- 
jects of  taxation,  taxes  so  high  as  to  injure  the  state  levying  them 
and  react  unfavorably  upon  real  estate  values.  Undoubtedly  more 
revenue  can  be  and  should  be  raised  from  other  sources  than  has 
been  raised  in  the  past;  but  care  should  be  taken  not  to  drive  busi- 
ness and  investments  out  of  the  state.  The  owner  of  real  estate, 
just  as  he  benefits  by  anything  that  increases  the  wealth  and  busi- 
ness of  the  community  in  which  his  property  lies,  is  equally  certain 
to  be  injured  by  anything  that  drives  away  people  or  business  or 
property. 

The  safer  course  of  procedure  is  to  bring  expenditures  under 
proper  control,  and  then  to  develop  sources  of  revenue  to  supple- 
ment the  property  tax.  The  former  has  been  sufficiently  empha- 
sized in  Part  II  of  this  Report,  and  to  the  latter  end  many  of  our 
recommendations  are  intended  to  contribute.  We  are  fully  aware 
of  the  gravity  of  the  real  estate  situation,  but  we  know  of  no 
rational  basis  upon  which  it  is  possible  to  establish  a  fixed  propor- 
tion between  the  taxes  which  different  communities  levy  upon  real 
estate  and  those  which  they  levy  upon  other  things. 

Section  27.  If  time  had  permitted,  our  Committee  would  have 
undertaken  to  investigate  the  working  of  constitutional  and  statu- 
tory restrictions  upon  property  tax  levies  or  rates  of  property  tax- 
ation, and  to  report  thereon.  But  careful  investigation  of  the  ex- 
perience of  many  states  would  have  been  necessary;  and  not  only 
time  but  the  necessary  resources  for  gathering  the  facts  upon  which 
any  conclusion  must  be  based,  were  lacking.  We  are  therefore 
obliged  to  call  attention  to  what  we  believe  is  a  great  need  for  a 
thorough  study  of  the  actual  working  of  tax  limitation  laws;  and 
we  recommend  that  the  Tax  Association  at  the  earliest  opportunity 
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appoint  a  committee  to  consider  the  subject  and  endeavor  to  raise 
such  funds  as  may  be  necessary  for  the  proper  performance  of 
that  committee's  work. 

VI.  The  Proposed  Business  Tax 

Section  28.  The  former  Committee  recommended,  in  addition 
to  income  and  personal  property  taxes,  a  separate  tax  upon  business. 
In  this  recommendation  we  concur. 

One  reason  for  this  recommendation  is  the  fact  that  many  taxes 
are  now  imposed  upon  business,  in  the  form  of  Ucenses  or  other- 
wise, which,  although  they  now  possess  some  fiscal  significance,  are 
usually  neglected,  or  even  ignored,  in  discussions  of  state  taxation. 
These  taxes  are  frequently  unsound  in  their  structure  and  unequal 
in  their  practical  operation.  No  plan  of  state  and  local  taxation 
can  possibly  ignore  their  existence,  and  there  is  little  likelihood 
that  they  will  be  abandoned  unless  a  satisfactory  substitute  is  pro- 
vided. The  tax  we  propose  is  designed  as  a  substitute  for  the 
various  license  or  other  business  taxes  now  imposed,  except  such 
as  are  levied  purely  for  police  purposes,  or,  like  amusement  taxes 
or  liquor  licenses,  are  levied  for  special  reasons  which  justify 
special  taxation.  What  we  are  proposing,  therefore,  is  in  reality 
a  rational  and  uniform  method  of  taxing  business,  designed  to 
replace  the  heterogeneous  and  frequently  illogical  taxes  now 
imposed.  It  should  be  levied  not  in  addition  to  but  in  lieu  of  the 
existing  taxes  to  which  we  have  referred,  and  therefore  is  not, 
strictly  speaking,  an  additional  tax.  In  the  form  in  which  we 
propose  to  have  it  levied,  it  will  yield  more  revenue  than  is  now 
obtained  from  business  taxes,  and  should  receive  favorable  con- 
sideration as  a  revenue  measure. 

With  the  former  Committee,  the  decisive' consideration  in  favor 
of  a  separate  business  tax  seems  to  have  been  that  this  tax  recon- 
ciled in  a  simple  and  satisfactory  way  the  conflicts  of  jurisdiction 
which  naturally  arise  between  the  different  states  under  a  system  of 
federal  government.  This  subject  has  already  been  considered  in 
Section  10  of  this  Report;  and  some  aspects  of  it  have  been  treated 
also  in  Section  40.  It  suffices,  therefore,  at  this  point  for  us  to 
point  out  that,  where  a  concern  carries  on  an  extensive  and  profit- 
able business  in  a  number  of  states  where  it  owns  little  property 
and  where  few  or  none  of  its  stockholders  reside,  the  personal 
income  tax  and  the  tax  on  property,  which  we  recommend,  do  not 
result  in  a  fair  distribution  between  the  states  of  the  total  taxes 
paid  in  respect  of  such  a  business.  Therefore  states  where  little 
tangible  property  is  located  but  considerable  business  is  carried  on 
have  not  unnaturally  sought  to  tax  the  earnings  of  the  firm  or 
company  under  their  personal  income  taxes,  or  to  impose  special 
taxes  upon  the  so-called  "  intangible  value  of  corporate  franchises  ", 
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in  order  to  secure  from  foreign  concerns  owned  by  absentee  stock- 
holders or  proprietors  the  revenue  to  which  they  considered  them- 
selves entitled.  The  result  in  many  instances  has  been  a  new  form 
of  discriminatory^^  double  taxation  of  interstate' industries  and 
investments,  which  is  likely  to  increase  unless  a  remedy  is  found. 

Section  29.  In  the  taxation  of  business  various  methods  may  be 
employed.  The  tax  may  be  levied  in  the  form  of  a  license  or  as 
an  ordinary  tax.  Its  amount,  if  not  a  fixed  sum,  may  be  determined 
with  reference  to  the  net  income  of  a  business  enterprise,  the  gross 
receipts,  the  rental  value  of  the  premises  occupied,  the  size  of  the 
town  or  city  in  which  the  establishment  is  located,  the  number  of 
employees  or  the  number  of  machines  in  use,  or,  finally,  the  amount 
of  raw  materials  used  by  a  manufacturing  enterprise  or  the  amount 
of  goods  purchased  by  a  mercantile  concern.  In  some  cases  a 
number  of  these  elements  have  been  taken  into  account  in  determi- 
ning a  taxpayer's  contribution.  Generally  considered,  the  various 
methods  resolve  themselves  into  three:  first,  the  imposition  of  a 
tax  of  fixed  amount;  second,  the  levy  of  a  tax  upon  net  income; 
and  third,  the  adoption  of  various  external  indicia,  such  as  gross 
receipts,  rentals,  and  the  like,  which  have  been  considered  to  be 
approximately  fair  indications  of  the  profits  of  a  business. 

It  is  evident  that  a  tax  of  fixed  amount,  such  as  is  often  imposed 
by  license  taxes,  even  though  the  amount  may  vary  for  different 
trades  and  occupations,  cannot,  on  account  of  its  inequality,  be 
recommended  as  an  adequate  method  of  taxing  business.  In  con- 
nection with  licenses  imposed  upon  certain  occupations  chiefly  for 
the  purpose  of  police  regulation,  a  charge  of  fixed  amount  may  be 
entirely  wise  and  unobjectionable.  But  the  case  is  very  different 
with  a  tax  levied  with  a  view  of  obtaining  revenue. 

External  indicia  of  business  profits  may  be  adopted  as  the  basis 
of  a  system  of  business  taxation  with  very  tolerable  results.  They 
produce  a  certain  amount  of  inequality,  since  none  of  the  indicia 
can  lead  to  anything  but  a  very  rough  approximation  to  business 
profits.  A  combination  of  several  indicia,  such  as  gross  receipts, 
rental  values  of  premises  occupied,  and  the  number  of  employees, 
might,  together  with  a  proper  classification  of  occupations  and  a 
carefully  adjusted  schedule  of  rates,  result  in  a  form  of  business 
taxation  that  would  prove  satisfactory.  But  administrative  difficul- 
ties multiply  as  the  basis  of  taxation  is  made  more  complicated,  so 
that  ultimately  a  point  is  reached  where  such  a  system  becomes  less 
convenient  and  in  some  ways  more  troublesome  than  a  system 
which  at  the  start  adopts  net  income  as  its  basis. 

13  It  is  discriminatory  because  only  concerns  carrying  on  business  in  a 
number  of  states  are  affected  by  the  additional  tax  imposed,  whereas  firms 
or  companies  carrying  on  business  only  in  the  state  where  the  plant  is 
located  are  subject  to  only  one  tax. 
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Section  30.  Any  business  tax  must  conform  to  existing  consti- 
tutional limitations  which,  so  far  as  interstate  or  foreign  commerce 
is  concerned,  are  sometimes  of  a  very  serious  character.  The  states 
have  no  power  to  regulate  interstate  or  foreign  commerce;  and 
taxation  which  is  directly  imposed  upon  such  commerce  has  been 
held  to  be  a  form  of  regulation,  because  the  burden  it  imposes 
affects  or  limits  the  conduct  of  such  business  and  therefore  regu- 
lates it.  If  a  tax  discriminates,  it  so  plainly  restricts  and  regulates 
interstate  commerce  as  to  be  clearly  unconstitutional.  The  same 
is  true  of  a  license  or  privilege  tax,  which,  although  not  discrim- 
inatory, manifestly  shows  an  intent  to  impose  conditions,  that  is, 
to  regulate.  Taxes  on  property  located  within  the  state  do  not 
directly  affect  interstate  commerce,  and  are  therefore  constitutional. 
The  taxation  of  gross  receipts  derived  from  interstate  commerce, 
even  though  not  discriminatory  and  not  imposing  regulative  condi- 
tions, is  unconstitutional  because  of  the  burden  it  imposes  directly 
upon  interstate  or  foreign  commerce.  Taxes  upon  gross  receipts, 
if  levied  in  lieu  of  taxes  upon  property  within  the  state's  jurisdic- 
tion, have  been  upheld  on  the  ground  that  such  receipts  are  used 
merely  as  the  measure  of  a  fair  tax  contribution  from  property 
which  the  state  has  the  right  to  tax.  The  question  is  always  that 
of  the  effect  of  the  tax;  and  any  levy  is  invalid  that  imposes  what 
the  United  States  Supreme  Court  regards  as  a  direct  burden  on 
interstate  and  foreign  commerce. 

Concerning  a  tax  on  net  income,  such  as  we  propose,  the  views 
of  different  tribunals  have  varied.  In  English  statutory  law  in 
the  eighteenth  century  it  was  an  excise,  and  Blackstone's  Com- 
mentaries so  regarded  it.  In  the  nineteenth  and  twentieth  cen- 
turies, American  state  courts  divided,  a  minority  holding  it  to  be  a 
property  tax  but  a  majority  taking  the  opposite  view.  Of  the 
courts  holding  that  the  income  tax  was  not  a  property  tax,  some 
but  not  all  viewed  it  as  an  excise.  The  Supreme  Court  of  the 
United  States  in  various  earlier  cases  inclined  to  the  view  that  a 
tax  on  the  income  of  business  is  an  excise,  and  even  that  a  general 
income  tax  is  of  that  character.  In  the  celebrated  Pollock  Case, 
the  opinion  of  the  majority  appeared  to  be  that  a  tax  on  the  income 
from  property  is  in  effect  a  tax  on  property,  which  would  mean 
that  it  is  not  an  excise.  But  after  the  adoption  of  the  sixteenth 
amendment  the  Court,  in  the  Brushaber  Case,  developed  the  view 
that  the  income  tax  is  an  excise  and  that  the  decision  in  the  Pollock 
Case  admits  of  an  interpretation  not  inconsistent  with  this  con- 
clusion. For  the  present  it  is  necessary  for  us  to  assume  that  a 
state  tax  on  the  income  from  any  business  is  not  a  tax  on  property 
but  some  other  kind  of  tax,  frequently  described  as  an  excise  but 
sometimes  treated  as  a  tax  on  income,  or  a  tax  on  doing  business 
measured  wholly  or  in  part  by  income.     Since  it  is  not  a  tax  on 
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property,  it  must  be  so  levied  as  not  to  be  a  direct  burden  on  inter- 
state or  foreign  commerce;  otherwise  it  will  be  unconstitutional. 
Obviously,  too,  the  business  tax  we  propose  is  in  addition  to  a  tax 
on  tangible  property,  and  therefore  cannot  be  approved  on  the 
ground  that  it  is  in  lieu  of  a  tax  on  property. 

In  the  present  state  of  the  law,  the  tax  on  net  income  cannot  be 
so  levied  as  to  constitute  a  direct  burden  on  interstate  or  foreign 
commerce.  With  domestic  corporations  this  restriction  causes  no 
difficulties,  because  such  companies  derive  their  existence  from  the 
laws  of  the  state  imposing  the  tax  and  therefore  may  be  subject  to 
a  franchise  tax  measured  in  any  reasonable  way,  for  example,  by 
their  net  income,  which  the  constitution  of  the  state  may  permit. 
With  foreign  corporations,  however,  difficulties  arise  at  once  to  the 
extent  that  such  companies  are  carrying  on  interstate  or  foreign 
commerce.  A  foreign  corporation  engaged  exclusively  in  foreign 
or  interstate  business  cannot  be  subject  to  any  tax  upon  the  business 
it  does,  even  though  such  tax  is  measured  by  the  net  income.  Most 
foreign  corporations,  however,  carry  on  some  intrastate  commerce, 
and  do  other  business,  such  for  example  as  manufacturing  or  pro- 
cessing, which  is  technically  not  commerce  at  all  but  is  business 
of  an  intrastate  character.  The  difficulties  encountered,  therefore, 
are  not  as  important  as  they  might  at  first  seem.  In  practice  we 
find  that  unincorporated  business  concerns  mostly  do  an  intrastate 
business;  and  the  same  is  true  of  the  great  majority  of  mercantile 
corporations.  Mining,  manufacturing,  and  processing  commodities 
are  operations  prior  to  and  distinct  from  commerce  whether  intra- 
or  interstate.  Sale  of  products  resulting  from  such  operations  is 
commerce;  but  even  if  all  such  products  were  sold  outside  the  state, 
which  is  usually  not  the  case,  the  interstate  character  of  such  busi- 
ness would  not  alter  the  fact  that  the  prior  work  of  mining,  manu- 
facturing, or  processing  had  been  intrastate  business  and  not  tech- 
nically commerce.  In  general  most  individual,  partnership,  and 
incorporated  concerns  actually  carrying  on  business  within  a  state 
are  doing  enough  intrastate  business  to  make  it  possible  to  levy  an 
adequate  tax  upon  their  net  income.  Of  course  proper  rules  of 
allocation  must  be  provided  when  a  concern  does  business  in  more 
than  one  state;  and  tax  commissions  must  be  given  discretionary 
authority  to  deal  with  the  infrequent  cases  that  require  exceptional 
treatment.  Business  consisting  exclusively  of  interstate  or  foreign 
commerce  must  be  exempt  from  a  business  tax,  but  such  cases  are 
exceptional.  With  all  except  a  very  small  minority  of  business 
concerns,  there  is  no  constitutional  difficulty  in  imposing  an  ade- 
quate tax  upon  business  income;  and  in  these  few  cases  there  is 
probably  no  other  method  that  would  not  encounter  as  much 
difficulty  as  the  plan  we  propose. 
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Section  31.  The  Committee  has  come  to  the  conclusion,  there- 
fore, that  the  proposed  business  tax  should,  except  in  certain  cases, 
be  levied  upon  the  net  income  derived  from  business  carried  on 
within  the  state  levying  the  tax.  Prior  to  the  coming  of  the  federal 
income  tax,  it  would  probably  have  been  unwise  and  impracticable 
to  adopt  net  income  as  the  basis  of  business  taxation.^*  But  today 
every  business  concern  of  any  considerable  size  is  obliged  to  make 
a  return  of  its  net  income  to  the  Federal  Government;  and  it  is, 
therefore,  both  practicable  and  convenient  to  impose  a  business  tax 
upon  net  income.  This  will  involve,  of  course,  in  the  case  of  inter- 
state concerns,  the  determination  of  the  proportion  of  the  income 
derived  from  business  carried  on  in  each  state.  But  there  are  prac- 
ticable methods  of  making  such  a  determination,  so  that  no  serious 
difficulty  need  arise  at  this  point.  With  proper  administration,  we 
believe  that  a  tax  thus  levied  upon  net  income  will  be  so  far  superior 
to  any  tax  levied  according  to  external  indicia  of  business  profits 
that  there  can  be  no  doubt  concerning  the  advisability  of 
adopting  it. 

Section  32.  The  allocation  to  the  several  states  of  their  due  pro- 
portion of  the  net  income  of  concerns  carrying  on  business  in  more 
than  one  state  or  in  foreign  countries  is  obviously  of  great  impor- 
tance. In  the  taxes  which  various  states  now  levy  on  the  income 
of  corporations,  different  rules  are  applied,  with  the  result  that  a 
company  carrying  on  business  in  every  state  of  the  Union  might 
very  well  be  taxed  on  forty-eight  fractional  parts  which  in  the 
aggregate  amounted  to  considerably  more  than  100  per  cent.  The 
problem  involved  here  was  taken  up  by  the  National  Tax  Associa- 
tion not  long  after  it  received  the  Report  of  1918,  and  was  referred 
to  committees  which  considered  it  with  care  and  submitted  reports 
containing  valuable  findings. ^^  No  agreement,  however,  was 
reached  at  that  time ;  and  the  states  have  continued  to  follow  differ- 
ent rules  of  apportionment  or  allocation. 

Fortunately  for  the  present  Committee,  the  subject  was  taken  up 
by  the  Tax  Association's  Committee  on  Uniformity  and  Reciprocity 
in  the  fall  of  1932,  with  the  result  that,  at  .a  meeting  held  in 
New  York  on  December  9  of  the  year  just  mentioned,  unanimous 
agreement  was  reached  to  recommend  to  the  Association  a  formula 
which  seems  worthy  of  general  adoption.  This  method  of  allo- 
cation was  then  in  use  in  four  states,  and  was  not  very  different 

1*  But  concerns  so  small  as  to  be  exempt  from  the  federal  income  tax 
might  be  taxed  upon  their  gross  receipts,  their  gross  purchases,  the  rental 
value  of  the  premises  occupied,  or  some  combination  of  these  three  factors, 
with  a  provision  that  the  tax  in  no  case  should  be  less  than  a  certain  mini- 
mum amount,  perhaps  $2. 

15  See  Proceedings,  National  Tax  Association,  1922,  pp.  162-179,  198-215; 
also  1923,  pp.  403-419. 
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from  that  employed  in  three  others;  so  that  it  gives  a  better  start- 
ing point  than  any  other  for  a  uniform  plan  of  allocation  to  be 
recommended  to  the  states.  In  the  next  place,  it  has  been  in  opera- 
tion for  over  ten  years  m  Massachusetts,  where  the  results  have 
been  satisfactory  both  to  the  state  and  to  the  taxpayer.  Finally,  it 
is  comparatively  simple,  and  gives  just  weight  to  the  principal 
elements  contributing  to  the  production  of  net  income.  In  general, 
it  takes  a  middle  ground  between  the  extreme  formulas  now  in  use. 

According  to  this  formula,  the  total  income  from  any  business 
should  be  allocated  to  the  various  states  where  the  business  is 
carried  on  in  a  proportion  determined  by  the  three  following  fac- 
tors, each  of  which  is  given  a  weighting  of  one-third  in  determin- 
ing the  result:  1,  the  relation  which  the  tangible  property  within 
the  state  bears  to  the  total  tangible  property  of  the  concern;  2,  the 
relation  which  sales  made  or  chiefly  handled  by  or  from  establish- 
ments in  the  state  bear  to  the  total  sales;  and  3,  the  relation  which 
wages  and  salaries  paid  employees  in  the  state  bear  to  the  total 
wages  and  salaries.  Your  Committee  considers  itself  fortunate 
that  it  has  the  benefit  of  the  deliberations  of  the  Tax  Association's 
Committee  on  Uniformity  and  Reciprocity,  and  desires  to  record 
here  its  endorsement  of  that  Committee's  findings. 

In  practice  it  is  found  that,  under  this  rule,  the  state  where  the 
tangible  property  is  located  receives  about  two-thirds  of  the  taxes 
paid  by  the  average  corporation,  this  result  being  due  to  the  fact 
that  the  first  and  third  factors  give,  upon  an  average,  the  same 
result.  But  there  are  individual  cases  in  which  the  allocation  is 
considerably  different;  and  these  are  likely  to  occur  when  the  con- 
tribution of  merchandizing  to  the  net  profits  of  the  concern  is 
especially  important.  In  such  cases  the  third  factor  inclines  some- 
what in  the  same  direction  as  the  second,  and  so  prevents  the 
formula  from  giving  an  undue  proportion  to  the  states  where  the 
tangible  property  is  located.  It  happens  also  that  where  tangible 
property,  consisting  of  warehouses  filled  with  merchandise,  is 
located  in  states  where  no  manufacturing  is  carried  on  and  no 
sales  ofiice  exists,  the  undue  weight  which  would  be  given  by 
recognizing  only  two  factors,  such  as  tangible  property  and  sales, 
is  relieved  by  consideration  of  the  third  factor,  reflecting  wages 
and  salaries  paid  to  people  employed  in  the  business. 

It  must  be  recognized,  of  course,  that  there  are  exceptional  cases 
to  which  no  formula  is  applicable.  Experience  has  shown  that  it 
is  necessary  for  a  law  imposing  such  a  tax  as  we  propose  to  confer 
upon  the  officials  administering  it  discretionary  authority  to  use  any 
other  method  of  apportionment  that  fairly  meets  the  requirements 
of  special  cases.  Such  authority,  experience  shows,  very  seldom 
needs  to  be  exercised,  but  must  be  given  if  taxing  officials  are  to 
meet,  without  totally  disregarding  the  law,  the  complications  which 
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sometimes   arise   in    connection   with    interstate   and    foreign    com- 
merce. 

Section  33.  Obviously  the  rate  of  the  business  tax  should  be 
proportional  and  not  progressive.  Neither  the  absolute  amount  of 
the  net  income  nor  the  relation  it  bears  to  the  invested  capital  has 
any  bearing  upon  the  question  of  how^  much  a  business  concern 
should  pay  for  the  benefits  it  derives  from  the  government  under 
which  it  carries  on  its  business.  A  concern  which  invests  a  large 
capital,  and  therefore  earns  a  large  income,  cannot  be  assumed  to 
benefit  more  than  in  direct  proportion  to  the  size  of  its  investment 
or  the  amount  of  its  income;  while  the  relation  of  the  income  to 
the  invested  capital  is  an  indication  of  the  success  with  which  the 
business  has  been  managed  rather  than  the  amount  of  public  service 
which*  it  has  received.  Moreover,  in  practice,  graduation  of  rates 
will  produce  difficulties  which  are  bound  to  react  unfavorably  upon 
the  general  administration  of  the  law,  since  it  will  produce  in  many 
cases  absurd  results  which  cannot  be  remedied  except  by  the  arbi- 
trary discretionary  action  of  the  tax  officials. 

The  actual  rate  of  the  tax  should  be  moderate.  Where  the  busi- 
ness requires  the  employment  of  a  substantial  amount  of  tangible 
property,  the  business  tax  will  be  in  addition  to  a  tax  paid  upon 
that  property;  and  in  cases  where  the  business  employs  little  or  no 
property  in  a  particular  locality,  it  is  evident  that  the  concern  is 
making  but  comparatively  small  demands  upon  the  services  of  the 
government. 

Section  34.  It  is  clear  that  the  administration  of  the  business  tax 
must  be  placed  in  the  hands  of  the  state  tax  commission  or  tax 
commissioner.  All  the  considerations  which  make  it  desirable  that 
the  personal  income  tax  should  be  administered  by  state  rather  than 
by  local  officials  apply  with  equal  force  to  a  business  tax  levied 
upon  net  income;  while  there  is  the  further  fact  that,  if  the  state 
administers  the  personal  income  tax,  it  can  administer  the  business 
income  tax  more  conveniently,  economically,  and  efficiently  than 
any  county  or  municipal  authorities. 

Section  35.  In  discussions  had  of  the  business  tax  recommended 
in  the  Report  of  1918,  the  valid  criticism  has  been  made  that,  under 
its  operation,  business  concerns  would  pay  nothing  whatever  in 
bad  years  when  their  operations  were  not  conducted  at  a  profit. 
The  tax  in  question  is  one  designed  to  secure  from  every  business 
a  reasonable  contribution  toward  meeting  the  expense  of  providing 
the  various  governmental  services  without  which  business  cannot 
be  carried  on,  which  must  be  provided  in  bad  years  as  well  as  good. 
These  expenses  must  be  paid  by  some  one;  and  toward  meeting 
them  business  may  well  be  required  to  contribute  even  in  years 
when  no  profits  are  realized  and  losses  may  have  to  be  met. 
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We  believe  that  the  situation  can  be  met  by  providing  that  a 
certain  minimum  tax  be  paid  in  any  such  year.  After  considering 
various  minima  suggested,  we  are  of  the  opinion  that  there  are 
two  which  are  preferable  to  any  of  the  others:  the  first  based  upon 
gross  receipts,  and  the  second  based  upon  the  amount  of  tangible 
property  located  in  the  state  imposing  the  tax. 

A  tax  upon  gross  receipts  is  easy  to  administer  in  these  days 
when  our  people  are  accustomed  to  making  returns  of  their  income, 
returns  which  in  the  case  of  business  income  must  include  figures 
showing  the  gross  sales.  The  rate  should  not  exceed  1/10  of  1 
per  cent.  Concerns  doing  such  a  small  business  that  they  are  not 
required  to  make  returns  of  their  income  can  be  reached,  if  desired, 
by  charging  a  filing  fee  of  some  such  amount  as  $2.  With  concerns 
carrying  on  interstate  or  foreign  commerce,  constitutional  limita- 
tions are  inevitably  encountered.  Foreign  corporations  can  be  taxed 
only  on  gross  receipts  derived  from  business  done  wholly  within  the 
state  levying  the  tax.  Domestic  corporations,  if  they  carry  on  inter- 
state or  foreign  business,  should  be  taxed  on  a  proportion  of  gross 
receipts  determined  by  the  allocation  fraction  used  in  taxing  net 
income.  Thus  levied,  the  tax  may  be  free  from  constitutional  diffi- 
culties. Here  too,  as  in  the  discussion  of  net  income,  provision 
must  be  made  for  discretionary  power  in  dealing  with  unusual  cases. 

To  base  the  minimum  tax  upon  the  total  amount  of  the  tax- 
payer's tangible  property  located  in  the  state  is  the  second  method. 
Although  it  may  not  avoid  all  constitutional  difficulties,  such  a 
minimum  tax  has  the  advantage  of  ease  in  administration,  and  may 
therefore  be  favored  by  taxpayers.  The  rate  of  this  minimum  tax 
should  not  exceed  2  mills  in  each  dollar  of  the  fair  value  of  the 
tangible  property  in  the  state;  and  this  value  should  be  the  average 
book  value  of  such  property,  as  determined  by  the  tax  commission, 
less  the  depreciation  reserve  at  the  end  of  the  year.  In  no  case, 
however,  should  the  tax  be  less  than  $5.  Finally,  concerns  not  re- 
quired to  make  returns  of  their  income  under  the  business-income 
tax  can  be  reached  if  desired  by  charging  a  filing  fee  of  some  such 
amount  as  $2.  In  some  states,  where  the  constitutions  require  that 
taxes  on  property  shall  be  uniform  and  the  power  to  levy  excises  is 
limited,  the  minimum  we  propose  might  be  found  unconstitutional. 
At  this  point,  as  at  some  others,  adoption  of  our  recommendations 
may  be  impossible  without  amendment  of  certain  state  constitUr 
tions;  and  to  this  subject  we  refer  again  in  Section  54  of  this 
Report. 

Section  36.  The  Report  of  1918  contained  suggestions  concern- 
ing the  disposition  to  be  made  of  the  revenue  from  the  proposed 
business  tax.  For  the  reasons  stated  in  Section  19  of  the  present 
Report,  our  Committee  finds  it  unnecessary  to  go  into  that  subject 
at  this  time.    At  some   future  date,  when  we  have  had   further 
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experience  with  present  methods  of  distributing  revenue  from 
income  taxes  and  financial  conditions  have  returned  more  nearly 
to  their  normal  state,  the  National  Tax  Association  might  well 
appoint  a  committee  to  make  a  systematic  inquiry  into  this  entire 
subject. 

Section  37.  The  business  tax  we  have  recommended  is  proposed 
as  a  substitute  for  all  such  taxes  now  existing,  except  such  as  may 
need  to  be  retained  for  the  single  purpose  of  police  regulation. 
Like  the  former  Committee,  we  are  proposing  a  comparatively 
simple  and  uniform  system  to  replace  the  multifarious,  vexatious, 
and  frequently  unequal  methods  now  employed  in  many  of  our 
states.  While  we  believe  that  the  tax  we  propose  will  produce 
more  revenue,  at  least  in  ordinary  times,  than  existing  taxes,  we 
advocate  it  quite  as  much  as  a  measure  conducive  to  equality  and 
interstate  comity  as  we  advocate  it  as  a  revenue  measure. 

Reviewing  the  discussions  that  have  been  had  of  the  previous 
Report  and  references  made  to  it  in  the  tax  literature  of  the  last 
decade,  we  find  that  the  nature  and  purpose  of  the  business  tax 
have  frequently  been  misconceived.  The  tax  recommended  by  the 
former  Committee  was  intended  to  apply  objectively  to  all  income 
from  business  carried  on  within  a  state,  by  residents  or  non-resi- 
dents, and  was  to  be  in  addition  to  any  personal  income  tax  that 
residents  of  the  state  might  be  required  to  pay.  No  state  has  seen 
fit  to  levy  such  an  objective  business  tax  upon  all  business,  although 
taxes  have  been  imposed  objectively  on  the  income  of  corporations. 
In  general  the  tendency  has  been  to  include  incomes  of  non-resi- 
dents and  incomes  of  corporations  within  the  scope  of  a  personal 
income  tax,  and  then  to  call  that  part  of  the  tax  a  business  tax. 
Such  a  combination  of  inconsistent  taxes  has  sometimes  been  rep- 
resented as  conforming  to  the  recommendations  of  the  former 
Report  upon  a  Model  System  of  State  and  Local  Taxation.  In 
fact,  however,  such  legislation  does  not  conform  to  the  recommen- 
dations of  the  former  Committee  or  to  those  we  now  make,  while, 
for  reasons  set  forth  above,  we  believe  it  imposes  unequal  and  dis- 
criminatory taxes  upon  interstate  business  and  investments. 

VII.  Summary  of  the  Proposed  System  of  Property 
AND  Income  Taxation 

Section  38.  It  may  be  helpful  if,  at  this  point,  we  review  as  a 
whole  the  proposed  combination  of  property  and  income  taxes.  In 
the  first  place  it  seems  clear  to  us  that  this  system  would  satisfy 
every  legitimate  claim  of  any  American  state  to  jurisdiction  over 
property  and  income.  It  provides  that  all  persons  shall  be  taxed 
fairly  and  fully  at  their  domicile  for  the  personal  benefits  derived 
from  government.  It  then  provides  that  all  tangible  property  shall 
be  taxed  at  its  situs  for  the  governmental  services  it  there  receives. 
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It  eliminates  the  taxation  of  intangible  property  as  property, 
because  such  taxation  is  difficult  to  enforce  and,  if  enforced, 
involves  a  large  amount  of  discriminatory  and  therefore  unjust 
double  taxation.  And,  finally,  it  provides  a  method  by  which  any 
state  desiring  to  tax  business  may  do  so  in  a  fair  and  effective 
manner.  No  single  tax  levied  either  on  income  or  property  could 
possibly  satisfy  all  of  these  claims,  unless  all  the  states,  by  formal 
agreement,  should  adopt  a  plan  by  which  one  tax  would  be  levied 
upon  interstate  business  and  investments,  the  proceeds  of  which 
would  be  distributed  in  some  agreed  proportions  between  the  states 
of  domicile,  the  states  where  the  property  is  located,  and  the  states 
in  which  business  is  carried  on.  Such  an  agreement  we  believe  it 
is  impossible  to  secure ;  and  we  have,  therefore,  recommended  three 
separate  taxes,  each  of  which  can  be  levied  in  such  a  manner  as  to 
enforce  fully,  fairly,  and  consistently  the  taxation  of  the  subjects 
it  is  intended  to  reach. 

Section  39.  In  the  second  place,  it  is  evident  that  the  combi- 
nation of  taxes  we  have  recommended  will  give  better  results  than 
any  one  tax,  however  levied,  which  is  made  to  yield  the  same 
amount  of  revenue.  With  the  best  drawn  law  and  the  very  best 
of  administration,  there  will  always  be  a  certain  amount  of  in- 
equality in  the  operation  of  any  tax.  If,  therefore,  all  the  revenue 
needed  is  derived  from  but  one  tax,  such  inequality  as  inevitably 
arises  will  be  concentrated  at  a  few  points  where  it  cannot  be 
mitigated.  But  under  a  system  by  which  the  same  amount  of 
revenue  is  collected  from  separate  taxes  levied  upon  income,  prop- 
erty, and  business,  it  is  clear  that  such  inevitable  inequalities  as 
arise  in  the  working  of  any  one  tax  may  be,  and  to  a  considerable 
extent  must  be,  offset  or  mitigated  by  inequalities  arising  under  the 
others.  By  the  mere  law  of  probability,  it  must  happen  that  the 
inequalities  arising  under  the  three  separate  taxes  will  not  all  be 
concentrated  at  the  same  points,  and  that  some  of  them  will  to  a 
certain  extent  compensate  for  others.  This  is  one  of  the  reasons 
why  a  double  system  of  income  and  property  taxation  has  worked 
well  in  certain  European  countries  and  has  met  with  increasing 
favor  from  students  of  taxation  and  practical  administrators.  We 
regard  this  compensatory  action  of  the  three  taxes  we  have  recom- 
mended as  an  important  argument  in  favor  of  our  proposals. 

Section  40.  A  third  point  to  be  emphasized  is  that  the  system 
here  recommended  will  bring  about  heavier  taxation  of  funded 
incomes  than  of  unfunded,  without  requiring  the  states  to  undertake 
the  very  difficult  task  of  differentiating  the  rates  of  their  income 
taxes.  That  funded  incomes  should  be  more  heavily  taxed  than 
unfunded,  nearly  all  will  agree.  But  at  the  same  time  it  is  certain 
that  the  attempt  to  levy  an  income  tax  at  different  rates  on  different 
kinds  of  income  greatly  complicates  the  administration  of  the  tax, 
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and  raises  difficult  questions  as  to  just  how  some  kinds  of  income 
should  be  treated.  Wages  and  salaries  are  readily  classed  as  un- 
funded income,  while  interest  and  rents  are  just  as  readily  classed 
as  funded.  But  the  profits  of  business  do  not  fall  in  either  cate- 
gory, since  they  are  a  mixed  income  resulting  from  the  combina- 
tion of  capital  with  enterprise.  In  some  countries,  indeed,  they 
are  so  classified.  But  in  the  case  of  incorporated  enterprises  there 
is  sometimes  reluctance  to  classify  stockholders'  dividends  as 
unfunded  income;  and  they  are  therefore  placed  in  the  same  class 
as  interest  and  rents.  By  the  system  we  propose,  it  is  unnecessary 
to  go  into  any  of  these  questions,  because  the  combination  of  a 
heavy  tax  upon  tangible  property  with  taxes  on  personal  and  busi- 
ness incomes  will  in  effect  impose  heavier  taxation  upon  incomes 
derived  from  tangible  property ;  and  the  result  of  our  proposals  will 
be  to  secure  a  large  amount  of  differentiation  without  undertaking 
the  very  difficult  task  of  differentiating  the  rates  of  the  income  tax. 

Section  41.  Finally,  the  Committee  desires  to  point  out  that, 
although  the  proposed  system  describes  certain  lines  of  action  which 
must  be  followed  if  interstate  comity  is  to  be  observed,  it  admits  of 
considerable  elasticity  at  other  points.  The  personal  income  tax 
does,  indeed,  require  definite  rules  which  cannot  be  violated  with- 
out undesirable  results.  It  must  be  levied  upon  persons  at  their 
place  of  domicile,  and  must  not  be  levied  upon  the  income  from 
property  at  its  situs  or  the  income  from  business  at  the  place  where 
business  operations  are  carried  on.  The  property  tax,  however, 
permits  of  such  adjustments  in  the  taxation  of  corporations,  mines, 
forests,  and  certain  other  things  as  may  be  necessary  to  fit  existing 
taxes  into  the  proposed  system  or  to  improve  existing  methods 
which  may  be  deemed  to  be  unsatisfactory.  The  business  tax  also 
permits  such  adjustments  as  may  suit  the  conditions  of  different 
states.  The  Committee  is  obliged  to  insist  that,  if  such  a  tax  is 
levied,  it  should  be  levied  equally  upon  all  concerns  carrying  on 
business  within  the  state,  under  whatever  form  of  organization  it 
is  conducted,  since  this  is  the  only  manner  by  which  unfair  burdens 
on  interstate  business  can  be  avoided.  But  we  see  no  reason  why 
every  state  ought,  from  the  nature  of  the  case,  to  impose  a  business 
tax ;  and  content  ourselves  with  recommending  a  business  tax  which 
we  believe  to  be  the  best  that  can  be  devised.  States  which  believe 
that  business  is  adequately  taxed  under  the  operation  of  a  tax  on 
tangible  property  and  a  personal  income  tax  which  contains  no 
elements  of  business  taxation,  may  well  decide  not  to  impose  a 
business  tax. 

Section  42.     In  most  discussions  of  the  Report  of  1918,  insuffi- 
cient attention  has  been  given  to  the  fact  that  the  three  taxes  were 
recommended  as  a  whole  and  that  their  practical  operation  should 
26 
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be  judged  by  the  total  results  they  would  achieve.  Too  frequently 
there  has  been  a  tendency  to  consider  each  particular  tax  by  itself, 
and  to  ask  whether  such  a  tax  satisfies  adequately  the  claims  of 
particular  states.  This  doubtless  accounts,  in  large  part  for  the 
general  unwillingness  of  states  to  make  their  so-called  "  personal 
income  taxes  "  consistently  personal,  and  for  the  general  disposi- 
tion to  insert  such  inconsistent  features  as  business  taxes  levied 
objectively  upon  business  incomes,  including  the  incomes  of  non- 
residents. In  general  the  effort  is  to  make  a  so-called  "  personal 
income  tax  "  satisfy  all  the  claims  which  a  state  has  in  respect  to 
income  taxation;  and  the  result  is  that  income  derived  from  busi- 
ness, especially  that  conducted  by  corporate  enterprises,  is  subject 
to  discriminatory  and  therefore  unjust  double  taxation.  Again,  it 
is  usually  forgotten  that  state  income  taxes  are  levied  at  rather 
moderate  rates,  and  that  the  main  source  of  revenue  is  a  tax  levied 
at  heavy  rates  upon  property,  so  that  whether  a  state's  just  claims 
are  satisfied  cannot  be  determined  without  considering  together  the 
property  and  income  taxes  levied  and  determining  the  total  results 
secured.  Sometimes  it  has  been  thought  that  the  system  recom- 
mended in  the  former  Report  was  too  favorable  to  the  older  states 
of  our  Union,  which  are  creditor  states  on  account  of  capital 
exported  and  invested  in  the  younger,  or  debtor  states.  For  this 
reason  it  is  desirable  to  present  in  this  Report  illustrative  figures 
showing  exactly  what  are  the  total  results  of  the  system  of  income 
and  property  taxes  we  recommend. 

The  illustration  we  present  is  one  in  which  we  assume  a  case 
where  the  line  of  demarcation  between  the  different  interests  in- 
volved, namely  those  of  the  older  and  younger,  or  creditor  and 
debtor,  states  is  so  clear  as  to  make  the  results  unmistakable.  We 
will  consider  the  case  of  a  corporation,  organized  and  wholly  owned 
by  stockholders  residing  in  New  York,  which  owns  a  factory  in 
Wisconsin  where  practically  all  ''■^  of  its  property  is  located,  and 
maintains  an  office  in  Chicago  where  all  sales  are  made. 

Under  the  property  tax  Wisconsin  will  tax  all  the  tangible  prop- 
erty ^^  of  the  company,  which  may  be  assumed  to  amount  to 
$800,000.  Without  trying  to  determine  the  actual  basis  of  valua- 
tion and  the  actual  tax  rates  prevailing  in  Wisconsin,  we  may 
assume  that  the  taxes  paid  by  the  company  in  respect  of  its  property 
will  not  be  less  than  $2  per  $100  of  the  actual  value  at  the  present 
time,  and  will  therefore  amount  to  $16,000  per  annum.  All  of  this 
money  will  go  to  the  State  of  Wisconsin. 

18  We  will  assume  that  no  property  is  located  outside  Wisconsin  except 
office  fixtures  in  the  sales  office  in  Chicago,  such  fixtures  being  insignificant 
in  value  and  therefore  not  worth  taking  into  account  in  this  illustration. 

17  We  will  assume  the  company's  intangible  property,  namely  its  cash  and 
receivables,  to  be  exempt  from  taxation  as  we  have  recommended. 
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On  its  capital  of  $1,000,000  the  corporation  may  be  assumed  to 
earn  an  average  net  income  of  $100,000  a  year.  With  all  the  sales 
made  in  Chicago  where  there  is  an  established  sales  office,  but  most 
of  the  wages  and  salaries  paid  in  Wisconsin  where  the  property  is 
located,  Illinois  would  have  allocated  to  it,  under  the  plan  we 
propose,  something  over  one-third  of  the  income,  which  we  may 
assume  to  come  to  $40,000  per  annum.  The  rest  of  the  income, 
$60,000,  is  allocated  to  Wisconsin.  Assuming  the  rate  of  the  tax 
to  be  3  per  cent,  Illinois  would  under  our  plan  collect  $1200  as 
its  share  of  the  taxes  paid  by  the  company;  Wisconsin  would 
collect  $1800. 

Out  of  the  $100,000  of  annual  profits,  we  may  suppose  that  a 
dividend  is  declared  of  6  per  cent  on  the  invested  capital,  or 
$60,000,  all  of  which  goes  to  stockholders  living  in  New  York. 
We  will  suppose  these  stockholders  to  be  well-to-do  people  who  pay 
an  average  tax  of  5  per  cent,  which  is  nearly  the  rate  we  recommend 
for  income  in  the  highest  brackets.  We  therefore  will  assume  that, 
after  all  exemptions  and  allowances,  the  average  tax  paid  by  stock- 
holders is  5  per  cent  of  $60,000,  which  will  amount  to  $3000,  all  of 
which  will  go  to  the  State  of  New  York. 

It  follows,  therefore,  that,  when  all  the  three  taxes  are  taken 
into  account,  the  total  amount  collected  from  the  corporation  and 
its  stockholders  will  be  $22,000.  Of  this  Wisconsin  will  receive 
$17,800  ($16,000  property  tax  -f  $1800  business  tax)  ;  Illinois  will 
receive  $1200,  this  being  its  share  of  the  business  tax;  and,  finally, 
New  York  will  receive  $3000  as  a  part  of  the  personal  income  tax 
it  collects  from  the  stockholders  in  the  company.  These  figures, 
we  are  confident,  do  not  vary  greatly  from  the  average  result  of 
the  plan  of  taxation  we  recommend  in  such  a  clear-cut  case  as  we 
have  assumed  for  the  purpose  of  this  illustration. 

We  have  assumed  strict  enforcement  of  the  tax  laws  in  all  cases; 
and  of  course  lax  enforcement  would  give  a  somewhat  different 
result,  but  for  that  our  plan  would  not  be  responsible.  Higher  or 
lower  rates  of  property  taxation  would  of  course  affect  the  revenue 
received  by  the  State  of  Wisconsin;  but  no  rate  worth  assuming 
would  be  low  enough  to  alter  the  fact  that  the  state  where  the 
property  is  located  would  receive,  as  it  is  entitled  to,  the  lion's 
share  of  the  revenue  derived  from  taxation  of  the  company's 
property  and  earnings.  That  Illinois  would,  in  such  a  case  as  we 
have  assumed,  be  entitled  to  some  of  the  revenue  from  the  business 
tax  would  be  questioned  by  no  one;  and  it  is  evident  that  a  higher 
rate  of  tax  or  a  different  allocation  of  income  would  not  affect 
greatly  the  result.  That  New  York,  the  state  of  stockholders' 
domicile,  should  receive  $3000  out  of  the  $22,000  collected  in  this 
case  is  certainly  not  unreasonable;  its  share  in  the  total  taxes  will 
be  seen  to  be  about  one-seventh,  which  is  a  proportion  not  unduly 


404  NATIONAL  TAX  ASSOCIATION 

favorable  to  the  older  and  creditor  state.  Unless,  indeed,  the  state 
where  the  property  is  situated  is  prepared  to  claim  that  the  state  of 
the  stockholders'  domicile  should  collect  no  taxes  whatever  from  the 
stockholders  in  respect  of  this  investment,  and  further  would  be 
prepared,  in  case  its  claim  were  allowed,  to  amend  its  own  laws  so 
as  to  exempt  its  own  citizens  from  taxation  upon  foreign  invest- 
ments, it  would  seem  that  there  could  be  no  dissent  from  the  con- 
clusion we  have  reached,  that  our  plan  effects  a  distribution  which 
is  exceedingly  fair  to  the  younger  and  debtor  states. 

Our  illustration  relates  to  a  concern  with  a  peculiar  though  by 
no  means  impossible  set-up,  which  brings  it  about  that  the  line  of 
demarcation  between  the  different  interests  involved  is  very  clear 
so  that  the  results  are  unmistakable.  There  may  be  no  single  in- 
stance in  which  the  separation  of  interests  is  perfectly  complete, 
as  we  have  assumed  it  to  be  in  our  illustration.  But  if  we  turn 
from  this  simple  illustration  to  the  facts  of  actual  life,  it  will 
appear  that  the  case  we  have  assumed  involves  an  extreme  antago- 
nism of  interests  which  is  softened  in  proportion  as  the  facts  diverge 
from  those  assumed  in  our  illustration.  If  the  stockholders  lived  in 
twenty  states,  but  none  of  them  in  Wisconsin,  there  would,  indeed, 
be  no  change  in  the  situation;  and  the  same  conflict  of  interests 
would  exist.  But  if  some  of  them,  though  only  a  few,  resided  in 
Wisconsin,  the  result  of  the  plan  we  recommend  would  be  even 
more  favorable  to  that  state  than  it  was  in  our  assimied  case.  If 
there  were  sales  offices  in  a  dozen  cities  outside  Wisconsin  but 
expenditure  for  wages  and  salaries  in  those  offices  were  not  greater, 
the  result,  so  far  as  Wisconsin  is  concerned,  would  not  be  altered. 
If,  however,  one  of  these  sales  offices  were  located  in  Milwaukee, 
the  result  would  be  more  favorable  to  Wisconsin  than  we  have 
assumed.  If,  finally,  the  company  had  invested  part  of  its  capital 
in  factories  located  in  Ohio  and  New  York,  the  share  of  Wisconsin 
would  have  been  reduced,  but  only  as  the  result  of  the  consistent 
application  of  the  principle  upon  which,  in  the  supposed  case,  Wis- 
consin received  the  lion's  share  which  our  plan  would  give  it.  The 
conclusion  is  justified,  therefore,  that  the  plan  we  propose,  taken 
in  its  entirety,  not  only  eliminates  unfair  and  discriminating  taxa- 
tion of  interstate  business  but  also  gives  to  the  younger  and  debtor 
states  all  that  they  can  consistently  claim  under  any  principles  of 
taxation  which  they  would  be  willing  to  embody  with  rigorous 
logical  consistency  in  their  own  tax  laws. 

Section  43.  A  word  should  be  said  concerning  the  relation  of 
our  plan  to  the  classified  property  tax  which  for  some  years  has 
played  no  unimportant  part  in  discussions  of  state  and  local  tax- 
ation. It  is  evident  that  the  flat  tax  upon  intangibles,  which  is  a 
part  of  every  classified  property  tax,  is  unnecessary  under  the 
scheme  we  propose.     The  purpose  of  the  tax  on  intangible  property 
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is  chiefly  to  enforce  tlie  principle  that  every  citizen,  no  matter 
where  his  investments  are  located,  should  pay  a  direct  tax  to  the 
government  under  which  he  is  domiciled.  It  is  evident  that  this 
purpose  is  fully  carried  out  by  the  personal  income  tax  which  we 
have  recommended,  and  therefore  we  have  not  recommended  any 
tax  on  intangible  property  as  a  part  of  our  proposed  plan.  With 
intangibles  eliminated  from  the  taxation  of  property,  we  have  left 
only  the  question  of  how  tangible  property  should  be  treated. 
The  recommendation  of  our  Committee,  the  Chairman  only  dis- 
senting, is  that  tangible  personal  property  shall  in  general  be 
treated  in  the  same  manner  as  real  estate;  but  we  have  called 
attention  to  certain  cases  where  difficulties  are  encountered,  some 
of  which  can  be  solved  only  by  the  adoption  of  uniform  methods 
in  the  several  states.  Finally  we  have  the  cases  of  mines  and 
forests,  which  may  require  modifications  in  the  property  tax  and 
the  adoption  of  other  methods  of  procedure  calculated  to  secure 
the  same  amount  of  revenue  in  a  more  equitable  and  practicable 
manner. 

The  relation  of  existing  state  income  taxes  to  the  proposed  plan 
should  also  be  considered  briefly.  The  Wisconsin  income  tax  is  in 
part  a  personal  income  tax  like  that  which  we  propose,  and  in  part 
a  tax  upon  business  incomes.  A  part  of  it,  therefore,  would  find 
its  place  naturally  in  our  proposed  personal  income  tax,  and  the 
other  part  could  readily  find  a  place  in  our  proposed  business  tax. 
The  Massachusetts  income  tax  is  throughout  its  entire  structure  a 
personal  tax,  since  it  is  in  no  case  levied  upon  non-resident  persons 
or  interests.  It  is,  therefore,  a  proper  nucleus  for  a  personal  in- 
come tax,  but  it  applies  only  to  certain  classes  of  income  and  has 
not  yet  been  broadened  into  a  general  income  tax.  New  York  has 
a  personal  income  tax  which  conforms  almost  completely  to  the 
requirements  we  have  laid  down,  but  makes  non-residents  taxable 
on  salaries  and  business  incomes  earned  in  the  State  of  New  York.^^ 
Corporation  income  taxes  in  New  York,  Connecticut,  and  some 
other  states  may  be  classified  as  business  taxes,  and  with  some 
modifications  meet  the  requirements  of  our  system;  but  it  is  obvious 
that  they  do  not  extend  to  all  business  incomes.  Most  of  the  states 
adopting  income  taxes  have  sought  to  combine  a  personal  tax  levied 
upon  all  their  residents  in  respect  of  their  entire  incomes  with  taxes 
levied  objectively  upon  non-residents  carrying  on  business  or  own- 
ing property  within  their  state.     They  have  also  imposed  what  they 

^8  This  provision  was  the  result  of  peculiar  conditions  in  the  city  of  New 
York,  where  so  many  residents  of  Connecticut  and  New  Jersey  do  business 
or  hold  positions  from  which  they  derive  substantial  wages  and  salaries. 
The  New  York  law,  however,  contains  a  saving  clause  by  which,  in  case 
New  Jersey  or  Connecticut  imposes  an  income  tax,  their  residents  doing 
business  in  New  York  will  be  allowed  a  credit  for  the  taxes  paid  in  the 
state  where  they  are  domiciled. 
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frequently  have  called  a  business  tax  upon  corporation  incomes. 
As  their  laws  now  stand,  they  do  not  apply  consistently  either  the 
principle  of  the  personal  income  or  that  of  the  business  income 
tax;  they  discriminate  against  interstate  business  and  investments, 
and  violate  interstate  comity.  We  hardly  need  to  repeat  our 
previous  declaration  that  such  laws  are  not  consistent  either  with 
the  Report  of  1918  or  with  our  own  recommendations. 

VIII.  Tax  Administration 

Section  44.  Your  Committee  desires  to  endorse  the  recommen- 
dations of  its  predecessor  concerning  the  administration  of  tax 
laws.  Even  the  best  tax  laws  will  not  work  satisfactorily  if  they 
are  badly  administered ;  and  therefore,  in  addition  to  several  recom- 
mendations already  made  about  the  administration  of  the  particular 
laws  we  have  proposed,  we  feel  obliged  to  consider  more  broadly 
and  generally  the  subject  of  tax  administration. 

In  the  United  States  the  assessment  of  property  has  always  been 
entrusted  to  local  officials,  and  doubtless  will  continue  to  be  per- 
formed by  local  agencies.  The  local  assessor,  therefore,  is  a  vitally 
important  part  of  our  system  of  administration;  and  if  his  work 
is  not  well  performed,  no  mere  process  of  correction  will  ever 
bring  about  a  good  assessment  of  property.  We  are  in  complete 
agreement  with  the  conclusions  reached  by  the  committee  appointed 
by  the  National  Tax  Association  many  years  ago  to  consider  the 
subject  of  the  administration  of  tax  laws.^^  Besides  endorsing  the 
findings  of  that  committee,  we  desire  in  this  Report  to  make  the 
following  specific  recommendations : 

A.  Assessment  districts  should  be  large  enough  to  justify  the 
employment  of  at  least  one  permanent  official  in  each  such  district, 
who  should  receive  a  salary  sufficient  to  make  it  possible  for  him 
to  give  all  his  time  to  the  work.  Such  permanent  assessors  should 
be  provided  with  well  equipped  offices,  a  suitable  number  of  per- 
manent clerks,  and  such  part-time  assistants  as  may  be  needed  for  a 
short  period  in  each  year.  Even  if  assessments  are  not  made  an- 
nually, there  is  always  enough  work  of  investigation  and  of  keeping 
track  of  new  developments  to  justify  the  employment  of  a  per- 
manent force.  At  present  many  assessment  districts  are  too  small 
to  make  proper  compensation  possible ;  and  the  result  is  that  the 
work  is  done  by  persons  who  cannot  give  to  it  the  time  it  ought  to 
receive  and  seldom  acquire  the  necessary  expert  and  technical 
knowledge.  Manifestly,  the  county  is  usually  a  better  assessment 
district  than  the  township ;  and,  generally  speaking,  we  may  suggest 
that  it  is  undesirable  to  erect  assessment  districts  smaller  than  a 
county,  unless  such  districts  have  a  sufficient  population  to  enable 

18  For  the  report  of  this  committee,  see  Proceedings,  National  Tax  Asso- 
ciation, IX,  pp.  197-207. 
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them  to  employ  at  least  one  permanent  assessor  and  a  su'.table  staff. 

B.  Whether  assessors  should  be  appointed  or  elected  is  a  ques- 
tion about  which  there  may  be  room  for  difference  of  opinion.  The 
Committee,  however,  favors  strongly  the  method  of  appointment, 
since  it  does  not  believe  that,  other  things  being  equal,  elective 
officials  can  or  will  perform  their  work  as  efficiently  as  appointive. 
Recognizing,  however,  that  there  may  be  serious  difference  of 
opinion  at  this  point,  we  make  no  specific  recommendation;  and 
content  ourselves  with  recommending  that,  whether  assessors  are 
elected  or  appointed,  they  should  serve  for  a  term  of  at  least  four 
years  in  order  that  there  may  be  reasonable  continuity  in  their  work 
and  that  there  may  be  time  for  their  policies  to  justify  themselves 
by  their  results. 

C.  We  recommend  that  all  assessors,  whether  elected  or  ap- 
pointed, be  subject  to  removal  for  wilful  negligence  or  malfeasance 
in  office.  This  power  of  removal  should  be  placed  in  the  hands 
of  the  state  commission,  which  should  be  authorized,  either  upon 
complaint  or  upon  its  own  motion,  and  after  hearing  all  parties 
in  interest,  to  remove  a  local  assessor  from  office.  This  power  is 
now  given  to  the  tax  commission  in  certain  states,  and  has  led  to 
excellent  results.  Even  though  seldom  exercised,  the  very  exist- 
ence of  such  a  power  tends  to  prevent  many  abuses  and  to  secure 
a  more  efficient  administration  of  tax  laws. 

Section  45.  That  a  permanent  state  tax  commission,  or  tax  com- 
missioner, should  be  established  in  every  state,  is  a  recommendation 
which  today  requires  no  argument  to  support  it.  We  will  merely 
say  that  neither  the  system  of  taxation  which  we  recommend  nor 
any  other  can  be  expected  to  give  satisfactory  results  in  states  that 
refuse  to  place  in  the  hands  of  some  permanent  central  authority 
the  administration  of  taxes  upon  incomes  and  inheritances,  the 
original  assessment  of  certain  classes  of  property,  and  general 
supervisory  powers  over  the  assessment  of  all  property  subject  to 
local  taxation. 

How  this  central  authority  should  be  constituted  is  naturally  the 
next  subject  for  consideration.  We  believe  that  experience  has 
abundantly  proved  that  a  state  board  constituted  of  ex-officio 
members  is  totally  inadequate  for  the  work  in  hand.  The  members 
of  such  a  board  have  other  duties  and  responsibilities  which  have 
first  claim  upon  their  interest  and  time,  so  that  they  never  become 
experts  in  taxation  and  seldom  give  adequate  attention  to  their 
work  as  members  of  a  tax  commission.  In  states  which  are  content 
to  vest  in  ex-officio  boards  central  control  over  the  administration 
of  their  tax  laws,  we  cannot  expect  satisfactory  results  from  our 
proposed  system  of  taxation  or  indeed  from  any  other. 

Whether  a  tax  commission  is  to  be  preferred  to  a  single  com- 
missioner is  a  point  upon  which  there  is  certainly  room  for  differ- 
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ence  of  opinion.  In  many,  if  not  most,  of  the  states  that  have  tax 
commissions  it  would  have  been  impossible  to  secure  enactment  of 
laws  vesting  in  the  hands  of  a  single  commissioner  the  authority 
given  to  the  commissions.  Upon  the  other  hand,  some  states  have 
developed  strong  and  efficient  tax  departments  under  the  authority 
of  a  single  commissioner,  and  evince  no  desire  to  change  this 
arrangement.  It  is  also  true  that  the  internal  taxes  of  the  United 
States  are  collected  by  a  department  which  has  at  its  head  a  single 
commissioner.  The  Committee  believes,  therefore,  that  there  is  no 
reason  to  suppose  that  a  commission  is  always  to  be  preferred  to  a 
single  commissioner,  or  that  a  tax  department  with  a  single  head 
is  always  to  be  preferred  to  a  tax  commission;  and  concludes  that 
the  important  thing  is  the  adequacy  of  the  resources  and  extent  of 
the  authority  conferred  upon  the  state  tax  department. 

Where  the  commission  exists,  the  members  should  be  appointed, 
in  classes,  for  terms  of  at  least  six  years.  Provision  should  be 
made  that  all  the  members  of  the  commission  shall  not  belong  to 
the  same  political  party,  and  every  effort  should  be  made  to  remove 
their  appointment  from  politics.  The  salaries  paid  should  be 
adequate  to  secure  men  of  highest  ability,  and  removal  from  office 
should  be  authorized  only  for  cause  and  after  due  hearing  of  all 
parties  in  interest. 

The  powers  of  the  tax  commission  should  include:  (a)  original 
assessment  of  all  property  or  business  that  has  a  state-wide  rather 
than  a  local  character,  all  financial  institutions,  and  public  utility 
companies  of  every  description;-''  (b)  the  assessment  of  the 
personal  income  tax  and  the  tax  on  business  incomes  which  we 
have  here  recommended,  also  the  administration  of  inheritance 
taxes  and  any  other  state  transfer  taxes;  (c)  the  equalization  of 
property  assessments  for  the  purpose  of  state  taxation  and  the 
equalization  of  county  assessments  whenever  there  are  different 
assessment  districts  within  a  county;  ^^  (d)  directive  and  super- 
visory power  over  the  assessment  of  property,  including  the  power 
to  order  reassessments  and,  if  necessary,  to  appoint  appraisers  to 
reassess  any  property  that  local  officials  have  not  assessed  in  accord- 
ance with  the  law;  (e)  power  of  removal,  after  a  hearing,  of  local 

20  Certain  other  classes  of  property,  such  as  mines,  may  well  be  included 
in  this  list,  but  we  will  not  undertake  further  specification. 

21  This  recommendation  means,  of  course,  that  there  should  be  no  separate 
state  board  of  equalization.  We  are  aware  that  in  certain  states  where 
there  are  no  tax  commissions  there  are  state  boards  of  equalization  which 
now  possess  some  of  the  functions  of  a  tax  commission,  and  may  at  any 
time  be  clothed  with  other  such  functions.  Such  boards  should  be,  as  fast 
as  possible,  developed  into  competent  tax  commissions  of  the  type  that  we 
recommend.  Whether  they  would  better  retain  their  present  names  or  be 
known  as  tax  commissions,  is  not  a  matter  of  great  importance ;  but  we 
venture  to  express  our  preference  for  the  latter  name. 
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assessors  for  inefficiency  or  misconduct;  (f)  authority  to  act  as 
board  of  appeal  in  such  cases  as  may  be  necessary;  and  (g)  autho- 
rity to  investigate  the  entire  subject  of  taxation,  and  to  gather  and 
publish  comprehensive  statistics  concerning  all  matters  of  taxation 
and  public  finance. 

Section  46.  The  Committee  has  recommended  that  the  proposed 
personal-income  and  business-income  taxes  should  be  administered 
by  state  rather  than  local  authorities,  and  in  the  previous  section 
we  have  pointed  out  that  the  state  tax  commission  or  tax  com- 
missioner should  be  entrusted  with  this  work.  For  this  purpose  it 
is  very  desirable,  and  even  necessary  if  the  best  results  are  to  be 
secured,  that  a  state  should  be  divided  into  income-tax  assessment 
districts  of  convenient  size,  each  of  which  should  be  placed  in 
charge  of  a  district  assessor  of  incomes,  appointed  by  the  state 
tax  commission,  or  tax  commissioner,  and  directly  responsible  to 
the  same  authority.  The  success  of  the  Wisconsin,  Massachusetts, 
and  New  York  income  tax  laws  is  due  in  large  part  to  the  fact  that 
the  administration  is  placed  wholly  in  the  hands  of  the  state  tax 
departments.  But  it  is  due  also,  in  no  small  degree,  to  the  work 
of  the  district  assessors,  who  serve  the  useful  purpose  of  bringing 
the  administration  of  the  law  home  to  the  people  of  the  several 
districts  and  helpfully  decentralizing  the  work  of  administration. 
In  the  more  populous  states  we  believe  that  such  a  district  organi- 
zation is  necessary  for  the  successful  operation  of  income  taxes; 
and  we,  therefore,  strongly  recommend  it.  In  the  less  populous 
states,  it  may  be  necessary  for  the  state  tax  department  to  deal 
directly  with  all  persons  subject  to  the  income  tax.  In  all  states, 
the  establishment  of  an  income-tax  bureau  within  the  state  tax 
department  is  absolutely  essential. 

It  is  obvious  that  district  assessors  of  income  may  be  advan- 
tageously utilized  in  the  general  supervisory  work  of  the  state  tax 
commission  or  commissioner.  Wisconsin  now  employs  district 
assessors  of  income  as  supervisors  of  local  assessors  within  their 
districts,  and  thus  has  established  a  useful  connecting  link  between 
the  state  tax  department  and  the  local  assessing  boards.  On  other 
grounds,  such  an  intermediary  between  the  state  and  the  local  tax- 
ing authorities  is  very  desirable;  and  we,  therefore,  point  out  that 
the  establishment  of  district  assessors  of  incomes  will  facilitate 
greatly  the  carrying  out  of  the  supervisory  powers  with  which 
every  state  tax  department  ought  to  be  clothed. 

IX.  The  Inheritance  Tax 

Section  47.  Limitations  of  time  and  resources  would  have  pre- 
vented our  Committee  in  any  case  from  giving  attention  to  the 
subject  of  inheritance  taxation.  Similar  reasons  impelled  the 
former  Committee  to  the  same  course  of  action.     Its  decision,  like 
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ours,  implied  no  lack  of  appreciation  of  the  importance  of  the 
inheritance  tax  in  any  good  system  of  state  and  local  taxation. 
It  has  been  easier  for  us  than  it  could  have  been  for  the  former 
Committee  to  decide  upon  our  course  of  action,  because  of  two 
important  developments  of  the  last  fifteen  years.  The  first  has 
been  the  decision  finally  reached  by  the  Supreme  Court  of  the 
United  States,  that  only  the  state  of  the  decedent's  domicile  can 
tax  successions  to  intangible  property,  and  that  only  the  state  of 
situs  can  tax  successions  to  tangible  property.  Perhaps  a  question 
may  some  time  be  raised  concerning  intangibles  having  a  so-called 
"  business  situs ",  but  the  major  subjects  of  controversy  between 
the  states  seem  to  be  settled  and  to  require  no  further  attention 
from  the  Tax  Association.  The  second  development  has  been  the 
action  of  the  Federal  Government  in  granting  the  estates  of  dece- 
dents the  so-called  "  80  per  cent  credit "  on  account  of  estate  and 
inheritance  taxes  paid  to  any  state.  This  arrangement  led  rather 
promptly  to  an  increase  of  state  rates  to  a  figure  that  would  absorb 
the  whole  or  substantially  the  whole  amount  of  the  80  per  cent 
credit.  At  the  present  time  there  seems  to  be  no  major  issue  of 
immediate  importance  that  requires  the  attention  of  our  Committee; 
and  we  therefore  have  decided  to  make  no  recommendations  which, 
perforce,  would  be  confined  to  matters  of  minor  detail,  many  of 
them  of  an  administrative  character. 

X.  The  Separation  of  the  Sources  of  State 
AND  Local  Revenue 

Section  48.  The  proposal  to  separate  the  sources  of  state  and 
local  taxation  has  played  a  sufficiently  important  part  in  previous 
discussions  of  tax  reform  to  justify  a  brief  consideration  of  that 
subject.  We  may  first  observe  that  the  plan  we  propose  does  not 
require  any  separation  whatever  of  the  sources  of  state  and  local 
revenue,  but  that  it  is  not  inconsistent  with  the  adoption  of  a 
thoroughgoing  scheme  of  separation.  Under  our  plan,  it  would  be 
possible  for  some  states  to  raise  from  the  personal  income  tax  a 
sum  sufficient  to  defray  the  entire  expense  of  the  state  government, 
so  that  the  taxation  of  property  could  be  turned  over  wholly  to 
the  local  authorities;  while  the  revenue  from  the  business  tax, 
although  collected  by  the  state,  could  either  be  retained  by  the 
state  or  distributed  to  the  local  governing  units.  We  refer  to  this 
fact  merely  to  emphasize  our  remark  that  the  plan  we  have  pro- 
posed will  neither  prevent  the  states  from  adopting  the  plan  of 
separation,  if  they  so  desire,  nor  compel  them  to  do  so,  if  they 
prefer  not  to  experiment  with  that  plan. 

All  members  of  the  Committee  are  agreed  that,  to  some  extent 
at  least,  separation  of  the  sources  of  state  and  local  revenue  is 
desirable.     From  incomes,  inheritances,  corporations,  gasoline,  and 
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various  special  taxes,  the  states  now  derive  substantial  revenues 
which  diminish  the  extent  to  which  state  governments  must  rely 
upon  the  taxation  of  property,  and  in  some  cases  have  led  to  the 
abandonment  of  the  property  tax  as  a  source  of  state  revenue. 
The  former  Committee  was  of  the  opinion  that  total  abandonment 
of  the  state  tax  on  property  was  undesirable  because  it  tended  to 
remove  a  desirable  check  upon  state  expenditures,  and  because, 
furthermore,  it  seemed  likely  in  practice  to  lead  to  adoption  of  the 
theory  that  local  taxation  of  property  is  an  afifair  of  purely  local 
interest  with  which  the  state  need  not  be  actively  concerned.  It 
therefore  recommended  that  part  of  the  revenues,  general  or  special, 
collected  by  the  state  should  be  allocated  to  the  local  governments, 
and  that  a  state  levy  upon  property  should  be  retained  as  the  elastic 
factor  in  state  budgets.  It  further  expressed  the  opinion  that  if 
the  states  adopted  the  theory  that  local  taxation  is  an  afifair  of 
purely  local  interest,  we  should  never  have  a  satisfactory  admin- 
istration of  tax  laws  by  the  majority  of  local  oflficials.  Experience 
seemed  to  have  shown  that  such  officials  need  the  expert  advice, 
intelligent  guidance,  and  even  the  strict  control  of  a  state  tax  com- 
mission composed  of  experts  and  keenly  alive  to  the  need  of  just 
and  efficient  administration  of  laws  relating  to  the  taxation  of 
property. 

Some  members  of  the  Committee  incline  to  the  view  that,  if  the 
needs  of  the  state  can  be  met  from  other  sources,  it  is  unwise  to 
retain  the  state  levy  on  property,  even  in  greatly  reduced  amount, 
merely  for  the  purpose  of  serving  as  a  check  upon  state  expendi- 
tures and  as  a  reminder  to  the  state  of  its  obligations  in  the  im- 
portant matters  of  local  administration  of  state  laws  relating  to  the 
taxation  of  property.  Other  members  favor  the  recommendation 
of  the  old  Report,  but  realize  that  our  Committee  has  not  had  time 
to  study  with  sufficient  care  the  experience  which  the  various  states 
have  had  with  total  or  partial  separation  during  the  last  fifteen 
years.  They  incline,  therefore,  to  the  view  that  there  should  be 
further  study  of  the  question  before  the  recommendation  of  the 
old  Report  is  approved.  All  members  of  the  Committee  are  agreed 
that  the  subject  of  separation  is  so  important  that  it  deserves 
greater  attention  from  the  Tax  Association  than  we  are  able  to 
give  it.  We  therefore  recommend  that  the  Association  appoint 
another  committee  to  undertake  such  investigation,  and  particularly 
to  consider  the  experience  the  states  have  had  during  the  last 
fifteen  years. 

XI.  Taxes  upon  Consumption  :  the  Relation  of  Federal 

TO  State  and  Local  Taxation 

Section  49.     In   1918  the   former  Committee,   in  view  of  "the 

great  increase  of  state  and  local  expenditures  in  recent  times  and 

the  entrance  of  the  Federal   Government  into  the   field   of  direct 
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taxation  "  previously  utilized  exclusively  by  the  states,  thought  it 
might  be  possible  "  for  the  states  to  derive  more  revenue  than  in 
the  past  from  taxes  levied  upon  consumption."  At  that  time  reg- 
istration taxes  on  automobiles,  taxes  upon  amusements,  licenses  for 
the  sale  of  beverages,  and  hunting  licenses  were  about  the  only 
taxes  which  the  states  levied  upon  consumption;  and  the  former 
Committee  suggested  that  the  National  Tax  Association  might  well 
appoint  a  committee  "  to  canvass  carefully  the  possibility  of  supple- 
menting existing  sources  of  state  and  local  revenue  by  taxes  levied 
upon  what  may  be  fairly  classified  as  luxurious  consumption." 

Since  that  time  the  gasoline  tax  has  been  developed,  tobacco  taxes 
have  been  established  in  a  number  of  states,  taxes  upon  amuse- 
ments, soft  drinks,  candy,  playing  cards,  and  some  other  special 
objects  have  found  increasing  favor;  while  some  states  have  adopted 
retail  or  even  general  sales  taxes.  This  tendency  has  been  par- 
ticularly marked  during  the  past  year.  In  view  of  the  serious 
revenue  problems  they  are  now  facing,  it  is  not  strange  that  our 
states  should  have  undertaken  to  supplement  the  direct  taxes  upon 
which  they  have  always  chiefly  relied  by  various  commodity  taxes; 
and  our  Committee  has  naturally  given  such  attention  as  it  could 
to  the  position  which  indirect  taxes  on  consumption  should  occupy 
in  a  plan  of  state  and  local  taxation. 

Like  the  former  Committee,  we  are  impressed  by  the  fact  that 
the  Federal  Government,  ever  since  the  establishment  of  the  tax 
upon  the  net  income  of  corporations  in  1909,  has  shown  an  increas- 
ing disposition  to  derive  its  revenues  from  taxes  on  incomes  and 
inheritances,  and  to  reduce  indirect  taxes  to  a  minor  position  in  its 
revenue  system.  Apparently  the  policy  of  the  national  authorities 
is  to  limit  indirect  taxation  in  ordinary  times  practically  to  customs 
duties  and  taxes  upon  tobacco  and  such  liquors  as  may  be  legally 
produced  and  sold.  In  time  of  war,  of  course,  other  taxes  are 
introduced;  but  with  the  return  of  peace  most  of  these  are  repealed. 
In  years  of  special  stress  like  those  through  which  we  have  been 
passing,  sales  taxes  may  be  proposed,  but  they  meet  with  strong 
opposition ;  and  the  tendency  is  rather  to  provide  emergency 
revenue  by  increasing  the  rates  of  the  federal  income  and  estate 
taxes.  Under  such  conditions,  indirect  taxation  has  been  elimi- 
nated as  far  as  possible  from  the  federal  revenue  system;  and  if 
the  states  had  not  been  obliged,  during  the  last  twelve  or  thirteen 
years,  to  enter  upon  a  field  of  taxation  formerly  regarded  as  belong- 
ing peculiarly  to  the  Federal  Government,  our  entire  tax  system, 
federal,  state,  and  local,  would  have  been  so  far  limited  to  income, 
property,  and  inheritance  taxes  that  indirect  taxation  would  have 
been  relegated  to  a  position  of  insignificance. 

No  country  has  ever  been  able  to  dispense  with  indirect  taxes; 
and  the  attempt  of  the  Federal  Government  to  derive  its  revenues 
as  far  as  possible  from  direct  taxation  has  resulted  in  very  high 
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rates  of  taxation  on  incomes  and  inheritances.  These  greatly  in- 
tensify the  pressure  exerted  by  the  direct  taxes  which  the  states 
levy  upon  property,  incomes,  and  inheritances,  and  naturally  suggest 
to  the  states  that  they  relieve  this  pressure  by  resorting  to  various 
indirect  taxes  which  the  Federal  Government  seems  disinclined  to 
use.  When  they  have  done  this,  they  have  sometimes  been  told 
that  they  are  invading  a  field  of  taxation  which  really  belongs  to 
the  Federal  Government.  After  the  states  had  discovered  and 
developed  a  new  and  very  productive  source  of  revenue  in  the 
gasoline  tax,  and  the  Federal  Government,  attracted  by  their 
success,  had  at  length  imposed  a  tax  upon  this  commodity,  criticism 
was  heard  at  Washington  that  the  states  were  duplicating  federal 
taxation.  We  therefore  think  it  pertinent  to  call  attention  to  the 
fact  that  the  states,  having  never  made  any  significant  use  of 
indirect  taxation  during  the  period  when  the  Federal  Government 
relied  upon  it,  resorted  to  it  only  during  the  last  twelve  or  thirteen 
years,  when  the  Federal  Government  has  made  increasingly  clear 
its  intention  to  derive  the  greater  part  of  its  revenue  from  direct 
taxation  of  incomes  and  inheritances. 

It  is  of  course  true  that  constitutional  limitations  on  the  taxing 
power  of  the  states,  administrative  difficulties  which  arise  when 
indirect  taxes  are  imposed  within  small  areas,  and  the  economic 
reaction  of  an  indirect  tax  levied  by  one  state  and  not  by  its 
neighbors,  make  it  difficult  for  the  states  to  use  indirect  taxation  as 
effectively  as  the  Federal  Government  could  do  if  it  saw  fit  to 
utilize  it.'  But  if  the  Federal  Government  neglects  this  source  of 
revenue,  and  by  heavy  levies  on  incomes  and  inheritances  increases 
greatly  the  pressure  of  direct  taxation  upon  which  the  states  must 
chiefly  rely,  it  is  both  inevitable  and  right  that  the  states  should 
correct  the  situation  so  far  as  may  prove  practicable  by  resorting 
to  such  indirect  taxes  as  they  find  they  can  levy  without  serious 
difficulty.  Moreover,  in  estimating  the  difficulties  of  such  taxes,  it 
is  important  to  remember  that  they  should  not  be  judged  by  them- 
selves but  should  be  appraised  only  after  they  have  been  compared 
with  the  difficulties  that  would  arise  from  trying  to  secure  the 
same  amount  of  revenue  from  further  increases  of  state  taxes  upon 
property,  incomes,  and  inheritances. 

In  saying  this,  we  are  assuming  that  increased  revenues  were 
needed ;  and  we  are  aware  that,  with  real  economy  in  state  and  local 
expenditures,  they  sometimes  were  not  necessary.  But  this  is  true 
also  of  federal  expenditures;  so  that  we  are  justified  in  speaking 
as  we  have  done.  Elsewhere  in  this  Report  we  have  emphasized 
sufficiently  the  importance  of  better  control  of  state  and  local  ex- 
penditures; and  nothing  that  we  are  now  saying  should  be  con- 
strued as  approval  of  new  taxes,  either  direct  or  indirect,  which 
are  not  needed  for  the  economical  operation  of  state  and  local 
governments.     We   are   directing  attention   merely   to  the  position 
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which  state  and  local  taxes  occupy  in  our  whole  system  of  taxation, 
and  are  doing  so  for  the  purpose  of  making  it  clear  that  under  all 
the  conditions  we  are  justified  in  endorsing  the  recommendation  of 
the  former  Committee  that  the  states  should  consider  the  possi- 
bility of  supplementing  the  direct  taxes  upon  which  state  and  local 
governments  chiefly  rely  by  such  taxes  as  they  may  find  it  practi- 
cable to  levy  upon  consumption.  The  former  Committee  in  this 
connection  used  the  word  "luxurious"  consumption;  the  present 
Committee,  in  view  of  the  conditions  which  state  and  local  gov- 
ernments now  face,  omits  the  word  just  quoted,  thereby  giving  its 
approval  in  principle  to  consumption  taxes  that  do  not  exempt  so- 
called  "  necessaries  of  life." 

Section  50.  In  the  time  at  our  command  we  have  found  it  im- 
possible to  make  an  adequate  study  of  indirect  taxation  as  a  source 
of  state  and  local  revenue;  and  we  therefore  recommend  that  the 
National  Tax  Association  appoint  a  committee  to  make  a  thorough 
investigation  of  the  subject.  We  have  felt  obligated,  however,  to 
give  the  best  consideration  we  could  to  the  fiscal  problems  the 
states  are  now  facing,  and  to  indirect  taxes  as  a  source  of  emer- 
gency revenue.  What  we  say  on  this  subject  should  be  understood 
to  have  reference  to  the  present  emergency,  and  not  to  have, 
necessarily,  any  bearing  upon  the  very  different  question  of  how 
far  and  in  what  forms  the  states  should  resort  to  indirect  taxation 
when  normal  times  return. 

Of  the  various  expedients  that  have  been  proposed,  ^Ye  regard 
the  tax  on  retail  sales  as  the  most  eligible.  This  encounters  no 
constitutional  difficulties  and  fewer  difficulties  arising  from  inter- 
state competition  than  are  raised  by  sales  taxes  falling  upon  jobbers 
and  manufacturers.  The  competition  of  mail-order  houses  is,  of 
course,  to  be  reckoned  with;  and  this  is  a  reason  for  keeping  the 
rate  of  the  tax  moderate.  Along  state  boundary  lines  there  are 
some  communities  in  which  retailers  encounter  the  competition  of 
retailers  in  adjoining  states;  and  this  constitutes  a  second  reason 
for  a  moderate  tax  rate.  With  sales  taxes  increasing  as  rapidly 
as  they  have  done  during  the  past  year,  this  latter  complication 
is  tending  to  disappear.  The  tax  does  not  involve  unfair  discrimi- 
nation against  the  retailer.  If  it  were  levied  upon  producers  and 
were  wholly  shifted  through  increase  of  prices,  the  retailer, 
although  exempt  from  the  tax,  would  nevertheless  be  the  person  to 
whom  would  fall  the  obligation  of  passing  the  accumulated,  or 
pyramided,  burden  along  to  the  consumer,  who  in  the  usual  view 
of  the  case  is  assumed  to  bear  the  final  burden.  Finally,  the  tax  is 
advantageous  because  it  is  placed  at  the  point  nearest  to  consump- 
tion, which  is  in  accordance  with  sound  fiscal  policy.  Administra- 
tion is  simple  and  inexpensive  in  the  case  of  all  dealers  whose 
business  is  large  enough  to  require  them  to  make  a  return  of  their 
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income  either  to  the  federal  or  a  state  government,  since  such 
returns  must  always  include  the  figure  of  gross  sales.  Other  deal- 
ers may  be  reached,  if  desirable,  by  requiring  all  retailers  to  take 
out  a  state  license,  and  in  connection  therewith  to  pay  a  moderate 
license  tax  which  may  be  subtracted  from  the  amount  of  any  sales 
tax  found  to  be  due  upon  examination  of  the  returns.  In  states 
that  do  not  levy  an  income  tax,  copies  of  the  federal  income-tax 
returns  may  be  required. 

The  rate  of  the  retail  sales  tax  should  be  moderate.  A  tax  of  1 
per  cent,  effective  six  months  after  the  enactment  of  the  law,  would 
give  merchants  an  opportunity  to  turn  their  present  stocks,  and, 
when  restocking,  to  purchase  such  kinds  and  qualities  of  goods  as 
would  permit  them  to  pass  along  the  tax  with  the  least  possible 
difficulty.  Some  articles  could  not  be  advanced  in  price  at  all,  but 
might  be  provided  in  somewhat  different  form  or  quality.  Others 
could  readily  be  advanced  by  more  than  the  amount  of  the  tax,  and 
so  make  up  for  any  that  had  to  be  sold  at  the  former  price.  In 
some  cases  where  increases  of  prices  were  difficult,  closer  buying 
might  throw  part  of  the  burden  back  upon  manufacturers.  Finally, 
some  economies  in  handling  goods,  ingenuity  in  putting  forward 
the  commodities  than  can  be  advanced  in  price  and  keeping  in  the 
background  those  which  cannot,  and  doubtless  other  expedients 
which  a  good  merchant  under  the  pressure  of  necessity  can  readily 
devise,  will  make  the  final  adjustment  of  the  tax  burden  very  differ- 
ent from  that  supposed  in  the  ordinary  discussion,  which  takes  it 
for  granted  that  a  1  per  cent  sales  tax  results  in  a  1  per  cent 
increase  in  the  price  consumers  pay  for  each  article  bought.  The 
work  of  adjustment  should  be  left  to  each  merchant;  and,  to  prevent 
one  dealer  from  forcing  others  to  follow  his  example,  the  law 
should  provide  that  no  person  should,  in  any  way  whatever,  an- 
nounce or  advertise  that  he  has  absorbed  the  tax  without  advancing 
his  prices.  A  tax  of  2  per  cent  would  make  the  retailer's  task 
somewhat  more  difficult,  and  make  the  consumer  somewhat  more 
sensible  of  the  burden  it  imposed;  but  the  difference  would  probably 
not  be  great  enough  to  change  materially  the  conclusions  above 
stated.  In  the  view  of  the  Committee,  a  tax  of  1  per  cent  is 
preferable  if  the  rate  can  be  set  at  that  figure;  and  a  tax  of  2 
per  cent  is  reasonable  if  more  revenue  is  required. 

A  rate  of  more  than  2  per  cent  probably  increases  more  than 
proportionally  the  difficulties  of  the  merchant  and  the  burden  upon 
the  consumer.  It  may  also  affect  the  productivity  of  the  tax,  though 
on  this  point  no  one  can  express  a  confident  opinion.  If  retail 
prices  on  the  average  are  50  per  cent  higher  than  the  cost  of  the 
goods  (of  course  the  amount  of  the  mark-up  will  vary  greatly  in 
different  trades),  we  know  that  the  various  costs  of  distribution 
absorb  most  of  the  mark-up,"  so  that  the  margin  that  really  remains 
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as  profit  on  each  dollar  of  sales  is  small.  Not  infrequently  the 
2  per  cent  discount  which  the  merchant  gets  for  paying  cash  for 
his  purchases  may  represent  almost  the  entire  profit  of  ordinary 
years,  and  very  frequently  it  makes  all  the  difference  between  ade- 
quate and  inadequate  profits.  Indeed,  a  tax  of  2  per  cent  on  the 
retail  price  of  his  goods  requires  the  merchant  to  assume  a  very 
heavy  task  of  readjustment  of  both  purchases  and  prices.  It  will 
be  evident,  too,  that  with  a  higher  rate  the  competition  of  mail- 
order houses  becomes  a  more  serious  difficulty.  Upon  all  grounds 
we  consider  it  desirable  that  the  rate  of  the  retail  sales  tax  should 
not  exceed  2  per  cent. 

Section  51.  The  Committee  is  unable  to  make  further  recom- 
mendations concerning  emergency  tax  measures  immediately  appli- 
cable. The  so-called  "'  severance  tax "  should  not  be  adopted  as 
an  emergency  resource,  because  it  requires  new  machinery  and 
methods  of  administration,  and  should  never  be  adopted  without 
considering  the  best  way  of  integrating  it  with  other  taxes.  As  a 
permanent  tax  it  deserves  more  attention  than  it  has  received  up 
to  the  present;  but  our  Committee  has  not  been  able  to  make  an 
adequate  study  of  it.  Special  taxes  upon  tobacco,  beer,  playing 
cards,  and  amusements  can  be  utilized  without  running  into  the 
difficulties  just  referred  to;  and  some  of  the  states  are  now  employ- 
ing them.  It  is  important,  however,  that  the  total  amount  levied 
by  the  national  and  the  state  governments  should  not  be  excessive, 
and  that  the  error  of  excessive  rates,  which  is  now  causing  diffi- 
culties with  gasoline  taxes  in  a  number  of  states,  should  be  avoided. 
At  this  point,  as  at  some  others,  it  may  be  that  agreement  can  be 
reached  between  the  national  and  the  state  governments  for  a  fair 
division  of  such  subjects  of  taxation,  in  which  connection  it  will 
have  to  be  understood  that  the  former  has  no  exclusive  claim  to  the 
field  of  indirect  taxation.  And  finally,  even  though  we  run  into 
the  error  of  tedious  repetition,  we  cannot  refrain  from  observing 
that,  in  a  fiscal  emergency  of  all  times,  economy  is  the  very  best 
sort  of  tax. 

Section  52.  The  relations  of  federal  to  state  and  local  taxation 
have  in  recent  years  received  more  attention  than  ever  before.  In 
1926,  when  Congress  decided  to  continue  the  federal  estate  tax, 
the  arrangement  was  made  by  which  an  80  per  cent  credit  for  all 
payments  of  state  death  taxes  was  allowed  against  the  federal  tax. 
Since  then  various  proposals  have  been  made  for  other  adjustments 
between  the  two  systems  of  taxation.  In  February  of  the  present 
year  the  American  Legislators'  Association  held  at  Washington  a 
conference  which  was  attended  by  representatives  of  federal  and 
state  governments ;  and  at  this  meeting  an  "  Interstate  Commission 
on  Conflicting  Taxation  "  was  appointed.     Some  of  the  literature 
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circulated  in  connection  with  the  conference  at  Washington  con- 
tained statements  to  the  general  effect  that  a  "  peculiarly  personal 
relationship  "  existed  between  the  National  Tax  Association  and 
the  work  of  the  American  Legislators'  Association;  but  we  are 
informed  that  the  only  basis  for  this  was  the  fact  that  some  prom- 
inent members  of  the  Tax  Association  were  interested  or  active  in 
the  work  of  the  Legislators'  Association,  as  was  natural  enough. 
Through  the  courtesy  of  members  of  the  Interstate  Commission  on 
Conflicting  Taxation,  our  Committee  has  been  informed  concerning 
the  progress  of  the  work  of  that  Commission,  and  finds  that  nothing 
has  as  yet  been  undertaken  which  requires  attention  in  this  Report. 
It  goes  without  saying  that  the  National  Tax  Association  is,  and 
always  will  be,  interested  in  anything  which  concerns  the  relation 
of  federal  to  state  and  local  taxation. 

It  is  obvious  that  negotiations  between  the  Federal  Government 
and  some  body  which  really  represents  the  states,  about  some  defi- 
nite division  of  the  field  of  taxation  or  cooperation  between  federal 
and  state  authorities  in  the  administration  of  tax  laws,  may  lead 
to  very  desirable  results.  But  it  is  difficult  to  get  the  Congress  of 
the  United  States  or  a  large  number  of  the  several  states  to  accept 
the  recommendations  of  those  who  are  supposed  to  represent  them 
in  a  national  conference.  It  is  also  true  that  at  the  present  time, 
when  the  need  of  revenue  is  so  acute,  it  is  especially  difficult  to 
persuade  either  party  to  make  concessions  to  the  other.  For  this 
reason  it  is  the  belief  of  our  Committee  that  progress,  if  possible 
at  all,  will  necessarily  be  slow,  and  that  it  would  be  unwise  for  the 
present  Committee  to  make  any  recommendations  which  assume 
that  far-reaching  changes  in  the  relations  of  federal  and  state  tax- 
ation are  likely  to  occur  in  the  immediate  future.  On  this  point, 
as  on  some  others  discussed  in  this  Report,  it  has  been  necessary 
for  our  Committee  to  refrain  from  speculation  concerning  ultimate 
possibilities,  and  to  deal  with  conditions  as  we  find  them. 

Finally,  we  believe  it  not  only  pertinent  but  necessary  for  us  to 
observe  that,  in  examining  what  has  been  written  about  the  subject 
with  which  we  are  now  dealing,  we  are  impressed  with  the  fact  that 
attention  is  given  practically  exclusively  to  the  possible  economies 
and  gains  in  efficiency  which  can  be  secured  by  centralization  of 
tax  administration,  while  practically  no  consideration  is  given  to 
the  disadvantages  resulting  in  the  long  run  from  centralizing  at 
Washington  responsibility  for  administering  tax  laws  upon  which 
the  continued  existence  of  the  states  depends.  Prompt  and  effec- 
tive action  is  very  difficult  to  secure  from  Congress  in  ordinary 
times;  and  as  the  matters  pressing  for  attention  have  increased  in 
number  and  importance,  the  result  has  been  decreased  efficiency  and 
even  complete  impotence,  which  give  no  little  justification  to  the 
extreme  statements  now  frequently  made  to  the  effect  that  Con- 
27 
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gressional  government  has  broken  down.  With  administration,  the 
case  is  probably  not  so  bad  as  it  is  with  legislation ;  but  even  so  it 
is  true  that  the  executive  departments  of  our  Government  have 
become  increasingly  slow,  clumsy,  and  bureaucratic  as  they  have 
grown  in  size.  With  growth  and  the  power  it  gives,  each  depart- 
ment tends  to  become  imperium  in  imperio,  resisting  presidential 
control  and  even  control  by  the  head  of  the  department,  through 
methods  well  understood  by  officialdom,  opposing  Congressional 
"  interference "  by  methods  so  adroit  that  they  are  not  always 
understood  by  Congress,  and  impervious  to  public  opinion,  at  least 
until  the  point  is  reached  where  further  resistance  can  be  seen  to 
be  dangerous. 

Section  53.  It  is  observable  also  that  little  attention  has  so  far 
been  given  to  the  simple  truth  of  history,  that  the  power  controlling 
the  purse  in  the  long  run  controls  other  things.  Those  who  believe 
that  a  federal  form  of  government  is  necessary  for  a  country  as 
large  and  as  diverse  in  interests  and  conditions  as  the  United  States 
should  not  forget  that  increased  economy  and  efficiency  may  be 
purchased  at  too  great  a  price  if  the  states  are  made  in  great  de- 
gree dependent  upon  the  Federal  Government  for  the  collection  and 
distribution,  whether  by  subventions,  credits,  or  otherwise,  of  the 
revenue  upon  which  they  depend.  In  providing  for  raising  revenue 
the  views  of  Washington  will  usually  control ;  and  in  methods  of 
distribution  considerable  control  by  federal  authorities  will,  and 
indeed  should,  be  exercised.  Money  collected  by  one  government 
and  then  handed  down  to  another  does  not  get  treated  with  the 
same  care  as  the  recipient  exercises  in  spending  money  raised  by 
its  own  taxes  collected  from  its  own  people.  This  is  not  the  place 
for  developing  this  subject,  but  we  believe  we  are  justified  in  call- 
ing the  attention  of  the  Tax  Association  to  the  political  as  well 
as  the  financial  consequences  of  increasing  centralization.  No  such 
consideration  would  apply  to  agreements  reached  by  competent 
representatives  of  federal  and  state  governments  upon  plans  for 
division  of  the  field  of  taxation.  In  such  agreements  the  position 
of  the  states  would  be  secure,  in  fact  so  secure  that  it  is  probable 
that  such  agreements  would  be  fairly  difficult  to  reach  and  still  more 
difficult  to  carry  out  through  voluntary  action  of  all  the  states. 
For  this  very  reason,  indeed,  recourse  would  very  likely  be  had 
to  plans  for  "  coordinating  "  state  taxation  with  national  by  methods 
that  would  force  recalcitrant  states  to  "  get  into  line "  upon  a 
variety  of  matters  concerning  which  uniform  action  was  believed 
to  be  desirable. 

The  considerations  above  adduced  are  not  presented  as  argu- 
ments against  considering  on  its  own  merits  any  definite  proposal 
for  better  coordination  of  federal  and  state  taxation.  But  they  do 
point  to  the  need  of  proceeding  with  caution  and  to  the  desirability 
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of  giving  greater  emphasis  to  the  difficulties  and  disadvantages  of 
centrahzation,  particularly  in  a  country  so  large  and  so  diverse  as 
the  United  States.  The  considerations  which  we  here  emphasize 
are  more  frequently  ignored  than  mentioned,  and  even  when  men- 
tioned have  so  far  received  but  slight  attention.  They  are  not 
sufficient,  as  we  have  already  remarked,  to  justify  rejection  of  any 
or  all  proposals  that  hereafter  may  be  made;  but  they  should  be 
given  great  weight  in  determining  the  decision  finally  reached. 

XII.  Amendment  of  State  Constitutions 

Section  54.  As  has  been  repeatedly  set  forth  in  the  publications 
of  the  National  Tax  Association,  it  is  certain  that  no  important 
departures  from  the  system  of  the  general  property  tax  are  possible 
in  many  states  under  constitutional  restrictions  which  provide  that 
taxation  must  be  uniform,  equal,  and  proportional.  That  such 
constitutional  limitations  have,  in  fact,  tended  to  secure  neither 
uniformity  nor  equality  in  taxation,  is  also  fully  set  forth  in  the 
Proceedings  of  the  annual  conferences  of  the  National  Tax  Asso- 
ciation and  in  various  reports  of  special  committees.  Upon  this 
subject  the  Committee  needs  only  to  say  that  in  states  which  are 
now  limited  by  constitutional  restrictions  prescribing  a  uniform 
rule  or  method  of  taxation,  no  satisfactory  adjustment  of  tax  prob- 
lems can  be  reached  until  such  limitations  are  removed,  or  at  least 
modified.  There  may  be  room  for  difference  of  opinion  concerning 
the  form  which  constitutional  amendments  should  take.  Some 
states  have  preferred  to  adopt  amendments  authorizing  specific 
departures  from  the  uniform  rule,  while  others  have  eliminated 
wholly  the  requirement  of  uniformity.  The  Committee  has  con- 
cluded that  it  is  unnecessary  at  this  time  to  say  more  than  that 
the  plan  of  taxation  which  it  recommends  will  require  no  more, 
and  probably  no  less,  amendment  of  state  constitutions  than  any 
other  plan  adequate  to  the  needs  of  the  case. 

Section  55.  In  order  that  this  Report  might  be  ready  for  sub- 
mission at  the  twenty-sixth  annual  conference  of  the  National  Tax 
Association,  the  Committee  had  to  do  most  of  its  work  between 
September  15,  1932,  and  April  2,  1933.  At  the  date  last  mentioned 
the  legislatures  of  many  states  were  still  in  session;  and  for  this 
and  other  reasons  growing  out  of  the  limited  time  at  our  disposal, 
it  was  impossible  to  make  an  adequate  survey  of  the  tax  legislation 
of  the  current  year.  Some  of  this  is  of  a  temporary  character, 
and  therefore  need  not  be  considered  in  this  Report.  Some,  like 
the  laws  authorizing  sales  taxes  for  a  limited  period,  may  turn  out 
to  be  permanent  additions  to  state  revenue  systems;  and  finally, 
some,  such  as  new  laws  imposing  income  taxes,  is  likely  to  be  of 
a  permanent  character.  In  a  year  when  so  many  new  tax  laws 
have  been  enacted,  it  has  been  especially  difficult  for  our  Committee 
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to  perform  the  office  entrusted  to  it.  It  has  been  necessary  for  us 
to  make  a  conscious  effort  to  prevent  our  judgments  from  being 
influenced  too  much  by  the  financial  problems  resulting  from  the 
depression  and  the  emergency  legislation  of  the  present  year. 
While  we  have  surveyed  recent  legislation  w^ith  a  view,  to  benefiting 
by  anything  that  might  appear  to  have  permanent  value,  we  have, 
with  deliberate  purpose,  directed  our  attention  chiefly  to  normal 
conditions  and  the  financial  problems  with  which  our  state  and 
local  governments  have  ordinarily  to  deal.  This  has  not  prevented 
us  from  recommending  a  tax  on  retail  sales  as  an  emergency 
measure,  but  has  made  it  impossible  for  us  to  give  adequate  consid- 
eration to  the  fiscal  necessities  of  our  state  and  local  governments 
during  the  present  economic  depression. 

Charles  J.  Bullock,  Chairman 
Zenas  W.  Bliss 
Fred  R.  Fairchild 
Charles  V.  Galloway 
^  Carl  S.  Lamb 

Harley  L.  Lutz 
Walter  G.  Query 
John  A.  Zangerle 

Chairman  Edmonds  :  May  I  ask  a  question :  According  to  our 
procedure  is  there  any  resolution  which  is  contemplated  with  this 
report  ? 

Dr.  Bullock  :  None  whatever,  although  I  would  like  to  move, 
before  the  discussion  begins,  that  the  report  be  received  and  the 
committee  be  discharged. 

Chairman  Edmonds:  This  is  the  final  report  from  the  com- 
mittee ? 

Dr.  Bullock  :  This  is  the  final  report.  This  matter  was  dis- 
cussed at  our  last  meeting,  and  it  was  agreed  that  we  would  submit 
the  report  and  ask  that  it  be  received  and  that  our  committee  be 
discharged. 

Chairman  Edmonds:  Then,  is  the  motion  before  us  seconded? 

(Motion  duly  seconded) 

Chairman  Edmonds  :  It  is  moved  and  seconded  that  the  report 
be  received  and  the  committee  discharged. 

Now,  the  contents  of  the  report  as  well  as  the  motion  are  before 
us  for  debate  or  discussion  under  the  seven-minute  rule.  Person- 
ally, I  had  rather  hoped  and  expected  that  there  would  be  quite  an 
interesting  discussion  on  this  report. 

Mr.  Query  announces  that  copies  of  the  report  will  be  on  the 
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table  within  a  few  minutes  for  anyone  who  has  not  yet  received 
a  copy  and  desires  to  have  one.  These  reports  were  sent  through 
the  mail  to  the  members  and  delegates  up  to  a  certain  t'me,  but 
those  appointed  delegates  after  that  time  may  not  have  received 
copies.     The  question  is :  Is  there  any  debate  or  discussion  ? 

(No  response) 

Chairman  Edmonds  :  I  thought  this  was  going  to  be  one  of 
our  longest  as  well  as  our  most  interesting  discussion.  Is  it  that 
the  barbecue  has  taken  away  the  spirit  of  literary  criticism? 

Simeon  E.  Leland  (Illinois)  :  I  think  perhaps  a  great  many  of 
the  delegates  are  in  the  same  position  I  am  in.  We  received  the 
report  some  time  ago  and  kept  it  in  our  pockets  and  brief  cases  in 
hopes  that  we  would  be  able  to  read  it,  and  yet  never  had  time  to 
read  all  68  pages.  There  are  some  remarks  I  would  like  to  make 
about  the  report. 

First  of  all,  we  congratulate  the  committee  upon  its  thorough- 
ness. When  its  original  report  was  made,  I  think  it  represented  a 
stroke  of  genius  on  the  part  of  Professor  Bullock  in  reconciling 
the  conflicting  claims  and  interests  then  in  the  field,  and  it  was 
truly  a  model  plan.  Whether  this  one  is  a  model  plan  or  not,  I 
don't  know.  I  have  not  had  a  chance  to  read  all  of  it,  and  yet 
every  time  I  had  what  looked  to  me  as  though  it  were  a  point  to 
make,  I  would  look  through  the  report  and  find  that  it  had  been 
adequately  and  amply  covered.  I  would  certainly  hesitate  very 
much  to  say  anything  about  the  report  in  view  of  the  fact  that  I 
have  not  had  an  opportunity  to  read  it  and  to  carefully  consider 
and  weigh  the  material  there.  It  seems  to  me,  Mr.  President,  that 
it  is  highly  desirable  that  we  have  the  program  committee  set  aside 
at  the  next  annual  conference  a  time  when  the  report  of  that  com- 
mittee on  the  model  plan  can  be  carefully  discussed  and  critically 
analyzed,  if  that  be  possible;  and  at  any  event  that  it  be  carefully 
and  adequately  discussed.  I  am  quite  sure  that  there  is  no  one 
present  here  who  can  do  adequate  justice  to  this  report.  I  think 
we  ought  to  congratulate  the  committee  and  give  it  our  vote  of 
thanks  for  the  tremendous  amount  of  work  that  has  been  done 
and  the  painstaking  care  that  has  been  given  this  report.  It  has 
been  well  done,  I  am  sure. 

Henry  F.  Long  (Massachusetts)  :  I  was  unfortunate  in  not 
getting  here  at  the  beginning  of  the  session,  and  I  am  not  certain 
whether  Professor  Bullock  has  given  any  explanation  of  this  re- 
port. The  difficulty  that  I  see  with  the  report  is  that  it  does  not 
come  to  any  definite  conclusion.  Unlike  Dr.  Leland  remarked,  I 
opened  this  report,  a  copy,  of  which  was  sent  to  me.  I  was  un- 
able to  lay  it  down;   and   I   think   anyone   who   comes   from   an 
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income-tax  state  will  find  difficulty  in  laying  it  down  after  he  has 
started  to  read  it.  But  I  did  not  find  in  the  report — and  perhaps 
Professor  Bullock  could  advise  me — that  the  committee  had  made 
a  definite  recommendation  or  had  come  out  flat-footed  for  any 
particular  thing  other  than  to,  in  substance,  say  that  an  income  tax 
was  a  necessary  part  of  all  tax  structures.  They  avoided,  appar- 
ently, saying  very  much  about  rates,  but  saying  a  great  deal  about 
classification,  and  rather  covered  the  field  of  income  taxation  as  it 
has  developed  in  the  country. 

Now,  I  hope  there  will  be  some  discussion  tonight  and  that  Pro- 
fessor Bullock  can  tell  why  the  committee  did  not  come  to  an 
agreement  as  to  indicating  definitely  that  some  particular  form  of 
income  tax  should  be  adopted  by  states  of  the  Union. 

Dr.  Bullock  :  Mr.  Chairman,  I  believe  that  the  report  is  as 
definite  as  its  predecessor.  It  definitely  recommends  the  adoption 
of  a  personal  income  tax  by  the  states.  It  goes  on  in  very  great 
detail  from  the  old  report  to  explain  what  an  income  tax  is,  and 
covers  the  matter  in  such  a  way  as  to  avoid  undesirable  results, 
results  destructive  of  interstate  comity,  etc. 

With  regard  to  rates,  our  recommendations  are  about  as  definite 
as  the  old  report,  and  indicated  very  general  guidance.  We  did 
not  conceive  that  it  would  be  particularly  useful  to  try  and  for- 
mulate an  exact  schedule  of  rates. 

Now,  in  regard  to  the  business  income  tax,  our  position  was 
much  like  that  of  the  older  report.  I  think  perhaps  it  was  exactly 
like  that.  States  that  want  to  levy  a  business  income  tax  may  well 
do  so  provided  they  make  it  a  general  business  tax,  not  a  tax 
levied  simply  on  the  business  of  corporations.  It  should  be  made 
a  tax  on  the  income  from  all  business  and  not  merely  on  the  in- 
come of  incorporated  business. 

At  some  points  we  were  more  definite  than  the  old  report  be- 
cause we  were  able  to  fall  back  on  the  recommendation  of  our 
committee  on  reciprocity  and  uniformity  in  regard  to  the  desira- 
bility of  adopting  the  so-called  Massachusetts  rule  of  allocation 
of  income. 

With  regard  to  the  personal  income  tax  and  the  business  income 
tax,  the  report  is,  as  far  as  I  can  recall  at  the  moment,  almost 
exactly  like  the  old  report,  and  is  about  as  definite  in  its  recom- 
mendations. 

In  regard  to  the  taxation  of  property,  the  report  is  somewhat 
different.  The  present  committee  had  to  do  its  work  in  fast  time. 
It  was  not  possible  for  the  nine  members  all  to  be  together  at  any 
one  time.  We  had  more  meetings  than  the  old  committee.  We 
never  had  less  than  six  members  in  attendance,  but  the  committee, 
at  the  various  meetings  held,  differed  somewhat.     When  we  got 
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around  to  the  matter  of  the  property  tax,  there  was  not,  perhaps, 
the  same  time  and  opportunity  for  the  meeting  of  our  nine  minds. 
In  fact,  the  nine  minds  did  not  fully  meet  on  that  point. 

We  recommend  the  exemption  of  intangible  personal  property 
from  taxation  as  property  under  the  property  tax. 

The  majority  of  the  committee  recommends  that  other  tangible 
property  that  the  states  desire  to  tax  be  taxed  in  the  same  manner 
and  at  the  same  rate  without  classification.  The  chairman  is  of  the 
opinion  expressed  by  the  old  report,  that  that  is  undesirable  and 
impossible,  and  favors  classification  of  tangible  personal  property 
for  taxation  at  a  rate  different  from  that  imposed  upon  real  estate. 
That  is  one  of  the  significant  points  of  difference  between  this 
report  and  the  old.  The  majority  of  the  committee  recommends 
that  tangible  personal  property  be  taxed,  and  be  taxed  at  the 
same  rate. 

Going  on  to  the  next  point,  the  matter  of  separation  of  sources 
of  state  and  local  revenue,  we  were  unanimously  of  the  opinion 
that  we  should  do  something  different  from  the  old  report.  We 
felt  that  a  great  deal  of  water  had  flowed  over  the  dam  between 
1919  and  1933.  And  that  on  the  basis  of  such  imperfect  knowl- 
edge as  we  had,  and  that  we  had  not  said  very  much  about  the 
matter  of  separation,  it  would  be  well  to  have  that  subject  in- 
vestigated. We,  therefore,  while  not  having  different  views  per- 
sonally from  those  of  the  old  committee,  felt  reluctant  to  express 
a  positive  opinion,  and  recommended  unanimously  that  some  special 
committee  make  further  study  of  the  experience  the  various  states 
have  had  in  the  last  fifteen  years  with  this  very  important  matter 
of  the  separation  of  the  source  of  state  and  local  revenue.  Now, 
with  respect  to  the  two  points  of  classification  of  tangible  property 
and  the  separation  of  the  sources  of  state  and  local  revenue,  the 
report  does  not  differ  greatly  from  the  old.  Perhaps  I  should  say 
it  does  not  differ  materially,  except  at  the  points  where  it  comes  to 
the  new  problems  that  have  arisen  in  recent  years  in  relation  to 
federal  and  local  taxation,  and  relating  to  the  sales  tax  in  the 
present  fiscal  emergency.  On  both  points  there  is  new  material  in 
the  report  that  you  have  before  you  for  examination,  but  nothing, 
I  am  sure,  that  makes  it  necessary  for  me  to  go  into  that  this 
evening. 

I  might  say  to  Henry  Long  on  the  matter  of  the  personal  income 
tax  and  the  business  income  tax,  this  report  repeats  the  recommen- 
dations of  the  earlier  report,  and  that  on  the  matter  of  classification 
of  property  it  differs  at  this  important  point. 

Oscar  Leser  (Maryland)  :  I  would  like  to  ask  Mr.  Bullock  why 
there  has  been  no  recommendation  of  legislation  on  one  of  the 
most  important  subjects,  namely,  that  of  bank  taxes.     Through  an 
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unfortunate  decision  of  the  Supreme  Court  in  1921  and  inadequate 
corrective  legislation  by  Congress  since  that  time,  this  subject  has 
gotten  into  an  awful  snag.  Nothing  needs  correction  more  than 
that.  It  was  a  subject  not  covered  by  the  first  report,  no  doubt 
because  the  difficulty  had  not  then  arisen,  but  it  does  seem  to  me 
that  it  was  something  that  was  worthy  of  consideration  in  a  model 
system  of  state  taxation. 

Dr.  Bullock:  Mr.  Chairman,  we  considered  it,  and  if  we  had 
been  able  to  say  one  word  about  the  terrible  mess  in  which  we  are 
involved  we  should  have  been  very  glad  to  say  it,  but  we  had  a 
big  job  to  do;  there  was  no  member  of  the  committee  who  felt 
that  he  had  or  could  place  himself  in  command  of  the  knowledge 
and  information  required  to  formulate  any  representative  sugges- 
tion. We  called  attention  to  the  bad  mess.  We  were  mindful,  too, 
that  the  Association  has  had  a  committee  that  has  practically  been 
in  continuous  session  year  after  year.  There  have  been  meetings 
of  that  bank  tax  committee.  We  were  quite  confident  that  we  did 
not  possess  among  our  members  greater  wisdom  than  that  com- 
mittee has  at  command,  and  therefore  we  called  attention  to  the 
difficulty  that  confronts  our  people.  Based  on  the  time  at  our 
command  we  could  make  no  solution,  and  we  may  have  recom- 
mended that  some  special  committee  give  it  further  attention.  At 
any  rate,  we  made  it  clear  that  there  was  a  bad  situation.  We 
content  ourselves  with  the  report  that  we  find  that  present  federal 
statute  unsatisfactory  and  believe  that  further  changes  must  be 
made  before  the  states  will  be  able  to  derive  as  much  revenue  as 
they  ought  to  receive  from  the  taxation  of  national  banks,  and  to 
which,  of  course,  the  states  are  obliged  to  assimilate  whatever  taxes 
they  levy  upon  state  banks  and  trust  companies.  We  did  not 
believe  ourselves  able  to  formulate  any  remedy  that  the  Associa- 
tion would  find  of  practical  value,  and  had  to  leave  the  thing  in 
that  confessedly  unsatisfactory  condition. 

Franxis  N.  Whitney  ( Xew  York)  :  May  I  ask  this  question: 
Was  it  considered  in  your  committee  w^hether  Section  5219  should 
be  repealed,  and  not  gone  into  any  further,  or  further  amended 
than  it  has  been  ? 

Dr.  Bullock:  I  could  not  recall  if  that  was  considered  by  the 
committee  at  any  of  its  meetings.  Is  Professor  Lutz  here  or 
Professor  Fairchild,  or  anybody  else  who  knows?  I  will  state  my 
own  position :  It  is  my  belief  that  we  did  not  consider  that  matter 
because  we  did  not  think  it  likely  that  Congress  would  merely 
repeal  Section  5219. 

Mr.  Whitney:  You  know,  as  every  other  citizen  knows,  that 
there  is  no  disposition  on  the  part  of  the  states  to  tax  national 
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banks  any  different  than  the  states  would  tax  state  banks  or  trust 
companies.  If  Section  5219  was  repealed  and  Congress  found  any 
such  disposition  on  the  part  of  the  states,  it  could  reenact  it  so  as 
to  limit  the  taxation.  It  seems  to  me  that  is  the  only  way  you  will 
ever  solve  the  bank-tax  problem. 

Dr.  Bullock  :  I  think  the  gentleman  is  quite  right.  I  wish 
Section  5219  could  be  repealed.  I  very  much  doubt  that  it  will  be 
repealed.  My  belief  is  that  no  member  of  the  committee  thought 
of  that  particular  suggestion,  and  the  committee  did  not  consider  it. 
That  is  the  direct  answer  to  your  question  whether  we  considered 
the  repeal  of  the  statute.  I  believe  that  did  not  come  before  the 
committee.  On  that  I  can  express  nothing  except  my  own  per- 
sonal opinion.  I  should  be  glad  personally  to  see  5219  repealed. 
I  am  very  doubtful  if  Congress  will  repeal  it. 

Oscar  Leser:  May  I  say  a  word  right  there?  These  gentlemen 
do  not  need  to  attempt  an  outright  repeal  of  5219  without  substi- 
tuting anything  for  it.  I  take  it  they  mean  that  if  it  were  amended 
so  as  merely  to  confer  upon  the  states  authority  to  tax  banks,  that 
would  be  sufficient,  because  without  some  authority  by  the  federal 
government  it  would  not  be  competent  for  the  state  to  tax  those 
banks. 

Philip  Zoercher:  The  committee  that  has  been  meeting  at 
each  annual  conference  with  reference  to  bank  taxation,  of  which 
Senator  Sullivan  is  chairman,  had  a  meeting  the  other  night  and 
came  to  the  practically  unanimous  conclusion  that  Section  5219 
should  be  amended,  and  that  national  banks  should  be  assessed  the 
same  as  state  banks  and  trust  companies,  as  far  as  the  property  tax 
is  concerned.  The  income  tax  was  left  as  it  was.  There  was  no 
objection  to  that.  Of  course,  the  understanding  always  is  that 
only  one  of  those  plans  could  be  used  against  a  bank.  You  cannot 
use  the  property  tax  or  the  capital-stock  tax  and  the  income  tax,  too. 

Mr.  Whitney:  Why  not? 

Mr.  Zoercher:  You  could  not  get  it  through  Congress,  that 
is  why. 

Mr.  Whitney:  That  does  not  answer  the  question,  simply  be- 
cause you  cannot  get  it  through  Congress.  Be  man  enough  to  say 
what  is  right. 

Mr.  Zoercher:  I  think  if  all  the  representatives  here  will  get 
behind  their  senators  and  representatives,  the  next  session  of  Con- 
gress will  amend  Section  5219,  and  provide  that  in  assessing  the 
capital  stock  of  a  national  bank  it  should  be  assessed  the  same  as 
state  banks  and  trust  companies. 
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A.  J.  Maxwell  (North  Carolina)  :  I  would  like  first  to  express 
my  complete  concurrence  in  and  appreciation  of  the  observation  of 
the  Chair,  that  the  original  report  of  this  committee  was  perhaps 
the  most  constructive  undertaking  ever  sponsored  by  the  National 
Tax  Association.  The  report  that,  is  now  before  us  represents  a 
prodigious  amount  of  additional  labor  on  the  part  of  this  com- 
mittee. It  is  presented  to  the  conference  and  to  the  National  Tax 
Association  for  its  consideration.  The  motion  made  by  its  chair- 
man and  sponsor,  Dr.  Bullock,  is,  in  my  judgment,  a  motion  that 
would  meet  with  the  approval  of  this  conference,  that  is,  the  motion 
that  the  report  be  received.  It  should  be  given  such  weight  in  the 
consideration  of  the  conference  and  in  the  consideration  of  the 
taxing  authorities  of  the  various  states  of  this  country  that,  upon 
the  merits  of  the  report,  it  would  deserve  to  carry.  Adhering, 
however,  to  the  traditional  policy  of  the  Association  of  not  under- 
taking to  commit  the  Association  itself  on  questions  upon  which 
there  is  substantial  divergence  of  opinion  within  the  conference. 

I  think  I  ought  to  make  a  further  observation.  I  do  not  know 
whether  Judge  Leahy,  of  the  committee  on  resolutions  of  the  con- 
ference, has  come  in  yet  or  not. 

Chairman  Edmonds  :  Yes,  he  is  here. 

Mr.  Maxwell:  Perhaps  he  ought  to  make  the  statement,  but  he 
will  have  a  resolution  to  present  to  the  conference  with  relation  to 
this  report  at  the  time  when  the  report  of  that  committee  is  taken 
up  for  consideration.  The  resolution  which  he  will  present  will 
express  the  thanks  of  the  conference  for  the  labors  of  this  com- 
mittee and  for  its  report.  The  report  itself  expresses  inability  to 
reach  a  final  conclusion  upon  several  subjects,  intelligently  dis- 
cussed in  the  report,  for  the  lack  of  time  and  adequate  information. 
The  resolution  which  will  be  presented  will  express  the  hope  to 
the  executive  committee  of  the  Association  that  it  will  follow  up 
those  suggestions,  preferably  by  continuation  of  this  committee, 
which  might  not  be  possible,  although  I  do  not  regard  that  as  a 
direct  conflict  with  the  motion  made  by  Dr.  Bullock,  and  other- 
wise by  the  appointment  of  special  committees  to  carry  on  those 
particular  studies. 

Chairman  Edmonds:  The  motion  is  that  the  report  be  received 
and  filed  and  that  the  National  Tax  Association  be  requested  to 
schedule  this  report  as  a  special  topic  for  the  next  conference. 
Any  further  discussion  or  debate? 

(No  response) 

(Ayes  and  Noes) 

Chairman  Edmonds:  The  ayes  have  it;  carried  unanimously. 
The  report  is  received  and  filed  and  will  be  made  the  subject  of 
further  discussion  at  the  next  conference. 
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1  ask  unanimous  consent  at  this  time  to  introduce  a  resolution 
and  preface  it  with  an  explanation. 

After  the  morning  session  Mr.  Holcomb  directed  attention  to  the 
fact  that  the  resolution  commending  the  Massachusetts  plan  on  the 
allocation  proposition  ought  to  be  referred  to  the  resolutions  com- 
mittee and  come  from  the  committee,  under  our  by-laws.  That 
being  the  case,  this  resolution  has  been  framed : 

Resolved,  that  the  National  Tax  Conference  hereby  en- 
dorses the  Massachusetts  rule  for  the  allocation  of  net  income 
among  the  income-taxing  states,  and  approves  of  the  recom- 
mendation of  the  committee  on  uniformity  and  reciprocity  in 
state-taxing  legislation,  as  set  forth  in  its  final  report. 

Is  there  objection  to  having  this  resolution  introduced  at  this 
time? 

Mr.  Maxwell:  Mr.  President,  I  would  offer  only  this  objec- 
tion, that  if  that  resolution  is  presented  to  the  conference  I  think 
it  ought  to  carry  the  modification  that  is  carried  in  the  report  of 
the  committee  itself  with  respect  to  that  subject. 

Chairman  Edmonds  :  Yes,  exactly.  That  is  what  it  was  in- 
tended to  do.     Suppose  I  put  it  this  way : 

.  .  .  approves  of  the  recommendation  as  set  forth  in  the  final 
report  with  reference  to  the  allocation  of  net  income  among 
the  income-taxing  states. 

That  makes  it  right  on  the  report.     Any  objection. 

(No  response) 

Chairman  Edmonds  :  The  resolution  will  be  considered  as  intro- 
duced, and  I  will  refer  it  to  Judge  Leahy's  committee. 

The  next  subject  on  our  agenda  is  the  report  of  the  committee 
of  the  National  Tax  Association  on  the  Taxation  of  Motor  Vehicle 
Transportation.  The  chairman  of  that  committee.  Dr.  James  W. 
Martin  of  the  University  of  Kentucky,  has  been  prevented  from 
attending  the  conference,  and  none  of  the  members  of  the  com- 
mittee is  here,  but  the  committee  has  prepared  a  most  interesting 
report,  which  I  had  the  pleasure,  through  the  courtesy  of  the  secre- 
tary, of  examining  this  afternoon.  With  your  permission  I  would 
like  to  read  some  of  the  salient  paragraphs  in  the  report,  but  not 
the  whole  report,  which  I  think  would  be  too  long,  and  then  the 
whole  report  will  be  printed  in  the  record,  as  it  belongs.  Is  there 
objection? 

(No  response) 

Chairman  Edmonds  :  The  Chair  hears  none. 

(At  this  point  the  Chairman  read  portions  of  the  report  of  the 
Committee  on  Taxation  of  Motor  Vehicle  Transportation.) 
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PRELIMINARY  REPORT  OF  THE  COMMITTEE  OF  THE 

NATIONAL  TAX  ASSOCIATION  ON  MOTOR 

VEHICLE  AND  RELATED  TAXES 

JAMES   W.    MARTIN,    CHAIRMAN 

Director  of  the   Bureau  of  Business   Research 
University  of  Kentucky 

The  National  Tax  Association  has  charged  this  committee  with 
the  examination  of  "  Motor  Vehicle  and  Related  Taxes."  Evi- 
dently the  purpose  of  the  Association  was  to  secure  the  judgment 
of  the  committee  on  the  major  problems  relating  to  taxes  imposed 
,  directly  on  motor  vehicle  transportation,  those  imposed  generally 
on  property  and  business  of  transportation  companies  in  common 
with  the  property  and  business  of  other  types  of  enterprises,  and 
such  related  means  of  taxation  as  motor  fuels  taxes,  which,  though 
imposed  on  the  sale  or  use  of  gasoline,  have  their  incidence  very 
largely  on  motor-vehicle  users.  The  desire  of  the  Association,  in 
other  words,  is  understood  to  be  that  the  committee  should  deal 
generally  with  problems  of  taxation  with  which  motor  transporta- 
tion is  definitely  concerned. 

In  spite  of  the  comprehensiveness  of  the  assignment,  however, 
the  committee  is  of  the  opinion  that  distribution  of  emphasis  in  its 
study  should  be  conditioned  by  (a)  the  fact  that  predecessor  com- 
mittees have  studied  with  some  care  certain  aspects  of  the  taxation 
of  motor  transportation,  (b)  the  consideration  that  data  are  much 
more  readily  available  for  the  study  of  certain  motor-tax  problems 
than  for  the  investigation  of  others,  and  (c)  the  probability  that 
investigation  of  some  aspects  of  the  committee's  problem  will  prove 
distinctly  more  fruitful  in  the  direction  of  influencing  legislation 
and  adminstratve  practice  than  would  others. 

In  the  light  of  these  considerations  and  of  an  explicit  charge 
from  the  president  of  the  Association,  the  committee  has  devoted 
the  six  weeks  or  two  months  since  its  appointment  to  defining  the 
scope  of  its  investigation  with  the  understanding  that  activity 
would  continue  for  another  year.  The  following  discussion,  there- 
fore, is  designed  tentatively  to  outline  a  program  of  activity  and 
to  invite  criticism  and  suggestions,  rather  than  to  express  the  com- 
mittee's judgment  respecting  the  subject  matter  assigned  to  it  for 
investigation. 

I.   The  Background 

Scope  of  earlier  reports.  As  intimated  above,  this  committee 
believes  its  plans  should  be  made  in  the  light  of  subject  matter 
covered  by   earlier   National   Tax   Association   committees.^     The 

1  The  reports  by  committees  which  have  dealt  with  this  subject  are  found 
in  the  Proceedmgs  of  1924,  pp.  411-432;  1928,  pp.  182-205;  1929,  pp.  468- 
487;   1930,  pp.  135-166;   1931.  PP-  357-369- 
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first  committee  appointed  by  the  Association  to  deal  with  motor-tax 
problems  was  the  Highway  Finance  Committee  which  submitted 
its  report  at  the  St.  Louis  conference  in  1924.  That  report  consti- 
tuted a  well-rounded  survey  of  numerous  problems  of  highway 
finance.  It  deals  with  motor  taxation  only  to  the  extent  that  that 
issue  is  essentially  involved  in  the  financing  of  highways;  and, 
since  it  was  a  general  survey,  it  gave  comparatively  little  attention 
to  certain  significant  issues  in  motor  taxation. 

The  reports  of  1928  and  1929  dealt  almost  exclusively  with  the 
taxation  of  commercial  motor  transportation;  and,  at  least  in  1929, 
the  committee  appeared  to  interpret  commercial  motor  transport  to 
include  only  common  and  contract  carriers.  The  1929  report  made 
some  comparisons  between  the  taxation  of  certain  types  of  com- 
mercial transport  and  of  other  types  of  carriers.  After  a  fairly 
extensive  analysis,  the  chairman  of  that  committee  arrived  at  the 
conclusion  that  that  method  of  study,  though  enlightening  for  cer- 
tain purposes,  would  not  lead  to  a  definite  solution  of  the  problem 
of  business  taxation  of  motor  transportation.  This  conclusion  may 
prove  to  be  of  some  significance  for  the  present  committee. 

The  new  committee,  which  was  appointed  in  1929  and  which 
reported  to  the  1930  and  1931  conferences,  attempted  for  the  first 
time  in  official  National  Tax  Association  literature  to  outline  com- 
prehensively the  entire  problem  of  the  taxation  of  motor-vehicle 
transportation.  In  1930  the  committee  dealt  at  some  length  with 
the  problems  of  special  taxation  of  motor  vehicles  for  highway 
purposes.  In  1931  it  suggested  a  tentative  plan  for  the  taxation 
of  common-carrier  motor  transportation.  On  the  fourth  page, 
however,  the  committee  commented  that  "  any  report  which  it  (the 
committee)  may  make  at  the  present  time  will  be  highly  provisional 
in  character." 

A  survey,  then,  of  previous  National  Tax  Association  committee 
reports  indicates  that  certain  aspects  of  our  problem  have  been 
fairly  completely  (though  by  no  means  definitely)  presented;  and 
certain  methods  of  analysis  have  been  tested.  On  the  other  hand, 
much  of  the  subject  matter  contemplated  in  the  introduction  to  the 
1930  report  has  not  been  analyzed  or  has  been  discussed  only 
sketchily. 

Subject  matter  not  covered  in  earlier  reports.  If  the  outline 
proposed  in  the  introduction  to  the  1930  report  be  tentatively 
accepted,  it  may  be  said  that  several  technical  problems  relating  to 
special  taxation  of  motor  transportation  have  not  been  at  all  fully 
examined.  Among  the  fairly  persistent  issues  relating  to  gasoline 
and  motor-registration  taxes  which  have  not  been  carefully  studied 
are  (a)  the  purpose  or  purposes  for  which  the  proceeds  of  special 
taxes  shall  be  expended;  (b)  overlapping  of  gasoline  and  motor- 
registration   taxes   by   municipal,   county,   state,   and   federal   gov- 
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ernments  and  determination  of  wise  policy  with  respect  to  the 
relationship  which  is  appropriate  to  our  form  of  government;  (c) 
technical  problems  of  administering  gasoline  and  motor-registration 
taxes  (and  possibly  other  special  motor  taxes  which  are  imposed 
in  certain  particular  states)  ;  and  (d)  the  proper  place  of  special 
motor  taxes  in  relationship  to  tolls  and  other  special  charges  for 
the  construction  and  maintenance  of  unusually  expensive  bridges 
or  stretches  of  highway.  In  the  light  of  the  incomplete  or  tenta- 
tive character  of  the  reports  of  1928,  1929  and  1931  so  far  as  they 
dealt  with  business  taxes  on  motor  transportation,  it  appears  that 
that  entire  problem  should  be  regarded  as  one  requiring  still  fur- 
ther consideration.  This  is  true  not  merely  as  regards  the  scope 
and  method  of  business  taxation  but  also  as  regards  the  relationship, 
if  any,  which  exists,  and  should  exist,  between  special  taxation  of 
motor  transportation  and  general  business  taxation. 

Legal  and  research  developments  since  the  1930  report  was  sub- 
mitted, as  well  as  possible  error  in  judgment  on  the  part  of  the 
1930  committee,  may  require  that  many  of  the  conclusions  which 
were  set  out  by  that  committee  respecting  special  taxation  be  re- 
vised. It  appears,  however,  that  the  need  for  such  revision  is 
somewhat  less  urgent  than  the  need  for  revision  of  the  highly 
tentative  findings  of  the  1931  report. 

II.   Problems  Before  the  Committee 

In  the  light  of  the  situation  which  has  been  outlined,  the  com- 
mittee believes  it  wise  to  undertake  for  the  coming  year  a  plan  of 
investigation  which  will  have  a  tendency  to  fill  the  gaps  left  by 
other  National  Tax  Association  committees.  The  following  out- 
line of  the  contemplated  plan,  therefore,  follows  in  the  main  the 
above  sketch  of  subject  matter  not  covered  in  earlier  reports  to 
National  Tax  Conferences. 

Ear-marking  special  motor  revenues  for  highway  purposes.  The 
motor-vehicle  registration  license,  as  soon  as  it  came  to  be  recog- 
nized as  a  revenue-raising  device,  and  the  gasoline  tax  from  its 
inception  in  Oregon  in  1919  were  regarded  as  means  whereby  the 
cost  to  the  public  of  providing  highway  facilities  might  be  charged 
against  the  beneficiaries  of  those  facilities.  This  point  of  view  was 
not  only  adopted  by  the  legislatures  but  also  vigorously  approved 
by  students  and  the  public  press.  It  has  been  generally  adhered  to 
throughout  the  last  fifteen  years  in  spite  of  practical  modifications, 
w^hich  will  be  indicated  below. 

From  the  beginning  some  of  the  proceeds  of  motor-registration 
and  gasoline  taxes  have  been  utilized  for  local  road  purposes  and 
some  for  state  highways.  Although  certain  students  and  interested 
economic  groups  have  vigorously  urged  that  the  revenues  from 
these  measures  should  be  utilized  for  state  highway  purposes  only, 
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the  legislatures  have  in  some  states  consistently  applied  a  part  of 
the  income  to  local  road  construction  and  maintenance.  In  the 
early  years,  however,  an  inconsiderable  proportion  of  these  rev- 
enues were  used  for  street  improvements ;  whereas  in  recent  years 
this  use  of  the  proceeds  has  increased  considerably. 

In  some  of  the  states  it  has  been  urged  that,  if  fuels  used  for 
aviation,  for  railway  transportation,  and  for  the  operation  of  motor 
boats  be  taxed,  the  use  of  the  proceeds  of  such  levies  for  highways 
is  as  illogical  as  the  use  for  non-highway  purposes  of  gasoline 
taxes  collected  from  motorists.  As  a  result  of  this  viewpoint,  and 
doubtless  of  other  considerations,  certain  states,  for  example  Mich- 
igan, has  allocated  some  of  the  proceeds  of  the  gasoline  tax  to  the 
promotion  of  aviation ;  others,  for  instance  Maryland  and  Louisi- 
ana, have  utilized  part  of  the  revenue  for  the  promotion  of  interests 
of  motor-boat  users. 

In  the  course  of  the  last  two  years  the  proceeds  of  gasoline  and 
motor-registration  taxes  have  been  diverted  to  purposes  foreign  to 
the  interests  of  gasoline  users  in  a  considerably  increased  volume. 
It  has  been  shown  that  in  1932  the  volume  of  such  diversion  had 
increased  to  approximately  twice  as  large  a  proportion  of  the  total 
motor-registration  and  gasoline  taxes  as  in  1931  and  earlier  years. 
In  addition  to  the  use  of  such  revenue  for  general  fund  purposes, 
various  states  now  explicitly  earmark  it  for  education,  for  relief 
of  the  needy,  and  for  other  purposes. 

If  the  committee  can  bring  to  bear  upon  this  situation  convinc- 
ing evidence  respecting  wise  policy,  it  will  have  rendered  a  distinct 
public  service.  Consequently,  the  plan  for  the  year's  activity  will 
contemplate  emphasis  on  the  study  of  this  aspect  of  special  motor 
taxation. 

Overlapping  levies  on  gasoline  sales  and  motor  registrations.  As 
suggested  above,  the  highway  taxes  on  motor  fuels  imposed  in  the 
years  following  1918  were  levied  by  the  state  governments.  It 
was  at  first  the  generally  accepted  notion  of  most  students  that 
gasoline  taxes  should  in  all  cases  be  levied  by  the  state. 

During  the  past  ten  years,  however,  some  states  have  permitted 
municipalities  and  counties  to  levy  motor-fuels  taxes  for  local 
purposes.  Only  a  few,  especially  Alabama  and  Missouri,  use  this 
type  of  taxation  extensively.  In  Alabama,  certain  counties  are 
authorized  by  local  acts  of  the  legislature  to  levy  fuels  taxes,  and 
in  actual  fact  some  municipalities  superimpose  city  levies  on  those 
made  by  the  county.  Thus,  in  one  Alabama  county  there  is,  nomi- 
nally at  least,  the  possibility  of  a  three-cent  county  levy  and  a 
two-cent  municipal  tax  in  addition  to  the  six-cent  state  tax  and  the 
one  and  a  half  cent  impost  levied  by  the  federal  government. 
While  some  students  of  gasoline  taxation  have  for  some  time 
thought  the  federal  government  would  more  successfully  administer 
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such  a  tax  than  could  the  states,  Httle  serious  consideration  was 
given  to  the  imposition  of  the  federal  tax  until  the  emergency 
precipitated  by  the  depression  of  1929  and  following  became  acute. 
Congress  first  imposed  a  one-cent  tax,  and  in  the  middle  of  1933 
increased  this  to  one  and  a  half  cents  a  gallon. 

Thus,  at  the  present  time,  the  motorist,  not  to  consider  the  fuel 
distributor,  is  confronted  with  the  necessity  of  paying  two  to  four 
separate  gasoline  taxes,  each  imposed  in  many  cases  without  regard 
to  the  other.  In  the  light  of  recent  discussion,  it  appears  that  im- 
portant matters  of  public  policy  are  involved  in  this  situation  and 
should  be  given  close  study  by  the  committee. 

From  the  point  of  view  of  origin  the  motor-registration  tax  is 
not  so  clearly  a  state  impost ;  in  some  cases  local  licenses  preceded 
state  registration  requirements.  However,  in  this  case,  as  in  the 
instance  of  the  gasoline  tax,  the  developments  of  the  last  fifteen 
years  have  led  the  general  public  to  look  upon  motor  registration 
in  this  country  as  a  state  function.  At  the  present  time,  every 
state  and  territory  of  the  United  States  has  some  specific  provision 
for  such  licenses.  In  considerable  part  local  registration-tax  levies 
are  conspicuous  by  their  absence. 

On  the  other  hand,  a  number  of  states  permit  local  licenses  for 
policing  and  to  a  certain  extent  for  revenue  purposes.  Some 
recent  investigations  suggest  that  the  amount  of  tax  involved  on 
account  of  these  levies  is  considerable;  and  the  irritation  to  motor- 
ists, arising  from  the  necessity  of  paying  two  registration  taxes,  is 
even  greater. 

In  addition  to  this  source  of  difficulty  there  has  been  a  failure 
adequately  to  solve  the  problem  of  reciprocity  between  states  so 
far  as  commercial  vehicles  are  concerned.  In  the  case  of  Indiana 
and  Kentucky,  for  example,  there  are  periodic  difficulties  respecting 
the  registration  of  commercial  vehicles  which  have  occasion  to 
cross  the  Ohio  River  from  one  of  these  states  into  the  other.  In 
many  instances,  the  present  statutes  provide  for  reciprocity,  except 
in  the  case  of  commercial  vehicles. 

It  would  appear  highly  desirable  that  this  committee  seek  a 
solution  of  the  problems  arising  from  duplicate  levies  on  both 
gasoline  sales  and  motor  registrations.  The  former  gives  rise  to 
more  difficulties  from  the  point  of  view  of  the  number  of  jurisdic- 
tions involved.  The  latter  is  more  complex  in  the  sense  that  it 
involves  both  duplicate  levies  arising  from  municipal  and  state 
action  and  also  in  that  it  involves  duplicate  levies  growing  out  of 
incomplete  reciprocity  between  different  states.  The  committee  will 
seek  a  solution  of  these  problems  which  can  be  recommended  to 
legislative  bodies. 

Technical  problems  of  administration.  Perhaps  the  most  urgent 
consideration   relating  to  the   administration   of  special   taxes   in- 
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tended  to  fall  on  motorists  are  those  involving  the  effect  of  motor- 
fuels  tax  evasion  on  the  petroleum  industry.  If  an  unscrupulous 
distributor  is  able  to  evade  the  payment  of  any  gasoline  taxes,  he 
immediately  enjoys,  as  a  result  of  such  evasion,  a  competitive  dif- 
ferential ranging  from  two  or  three  cents  to  ten  or  more  cents  a 
gallon.  Normally,  it  appears  that  evasion  is  possible  only  at  some 
considerable  expense  to  the  distributor  who  is  guilty;  and,  in  many 
instances,  he  can  evade  only  a  part — often  a  comparatively  small 
part — of  the  aggregate  rate.  Thus  the  usual  differential  arising 
from  gasoline-tax  evasion  is  really  somewhat  less  than  the  differ- 
ence between  the  fuels  prices  with  and  without  the  tax.  Never- 
theless, it  is  sufficient  to  demoralize  a  petroleum  market. 

So  important  has  elimination  of  tax  evasion  seemed  to  the  in- 
dustry that  section  twenty-four  of  the  new  petroleum  Code  defi- 
nitely provides  that  failure  to  pay  motor-fuels  taxes  shall  be  deemed 
an  unfair  practice  under  the  terms  of  the  National  Industrial  Re- 
covery Act.  In  addition  to  this,  the  industry  has  taken  direct  steps 
to  rid  the  country  of  gasoline-tax  evasion.  Regional  and  state 
committees  have  been  set  up  to  assist  public  officials  in  the  enforce- 
ment of  fuels  taxes,  so  that  there  may  be  no  inadvertent  promotion 
by  the  public  of  unfair  competition  in  the  business  of  petroleum 
distribution.  These  committees  appear  at  the  present  time  to  be 
an  extremely  important  factor  in  the  administration  of  such  taxes. 

The  public  has  a  two-fold  interest  in  the  effective  enforcement 
of  motor-fuels  taxes.  The  direct  and  obvious  interest  lies,  of 
course,  in  the  collection  of  all  the  revenue  to  which  the  public  is 
entitled.  Perhaps  an  equally  important  consideration  lies  in  effec- 
tive cooperation  with  the  petroleum  industry  to  secure  conditions 
of  fair  competition  which  will  promote  orderly  marketing.  Since 
the  public  has  deemed  it  worth  while  to  set  up  expensive  machinery 
designed  to  secure  fair  competition,  it  is  extremely  unfortunate, 
not  to  say  ridiculous,  that  the  public  itself  should  undermine  fair- 
trade  practices  by  lax  administration  of  motor-fuels  taxes. 

Because  many  of  the  problems  surrounding  evasion  of  gasoline 
taxes  have  to  do  with  interrelations  between  states,  the  opportunity 
of  the  committee  seems  somewhat  greater  than  it  would  be  if  all 
of  the  issues  involved  purely  internal  matters  of  administrative 
policy.  However,  if  the  latter  have  been  solved  in  one  state,  it 
would  seem  that  finding  these  solutions  and  making  them  available 
to  other  states  may  be  an  important  part  of  the  committee's  task. 

The  problems  surrounding  administration  of  motor-registration 
taxes  and  other  special  taxes  on  motor  transportation,  though  per- 
haps less  complex,  have  nevertheless  important  meaning  for  the 
users  of  motor  vehicles,  especially  motor  trucks.  Irrespective  of 
the  form  of  the  tax,  it  is  obvious  that  to  fail  in  collecting  the  full 
amount  due  from  a  truck  user  results  in  unfair  discrimination 
28 
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against  those  who  do  pay  their  fuU  tax.  It  is  important  from  the 
point  of  view  of  promoting  fair-trade  practices  that  no  discrimina- 
tion be  permitted. 

The  effective  enforcement  of  registration  taxes  and  other  taxes 
imposed  for  the  use  of  the  highways  is  important  to  the  state 
treasury.  At  the  present  time,  a  comparatively  small  number  of 
motor  users  completely  fail  to  register  their  vehicles;  but  there 
are  a  few.  In  one  state  not  many  years  ago  it  was  possible  by 
tightening-up  enforcement  to  add  many  thousands  of  registration 
tax  dollars  to  the  income  of  the  state.  It  appears,  too,  that  develop- 
ment of  more  refined  methods  of  imposing  taxes  for  the  use  of 
highways  is  conditioned,  among  other  things  and  perhaps  primarily, 
by  administrative  efficiency  or  lack  of  efficiency. 

It  will  be  one  of  the  tasks  of  the  committee  to  compile,  and  as 
far  as  possible  to  make,  first-hand  investigations  of  motor-vehicle 
tax  administration.  On  the  basis  of  these  investigations  it  may  be 
possible  more  accurately  to  appraise  some  proposed  improvements 
in  the  technique  of  special  taxation  of  motor  vehicles. 

Place  of  tolls  and  fees  in  relation  to  special  motor  taxes.  In 
recent  years  a  number  of  states  have  developed  some  variety  of 
toll  bridge  corporation  for  the  purpose  of  financing  the  construc- 
tion of  public  bridges  without,  at  the  same  time,  depleting  the 
revenue  from  special  motor  taxes.  In  the  aggregate  the  volume  of 
tolls  collected  thus  by  public  agencies  is  considerable.  Moreover, 
particularly  in  cities,  certain  special  charges  for  the  use  of  the 
highway  have  been  developed. 

It  would  seem  proper,  if  time  permits,  for  the  committee  to  in- 
quire into  the  relationship  which  exists  and  ought  to  exist  between 
financing  capital  expenditures  for  highways  by  means  of  tolls  and 
fees  on  the  one  hand,  and  by  means  of  special  taxes  on  the  other. 
Are  there,  for  instance,  principles  which  should  govern  the  choice 
between  these  two  alternative  methods  of  dealing  with  the  problem? 

Ta-xation  of  motor  transportation  businesses  in  relation  to  taxa- 
tion for  use  of  the  roads.  Earlier  committees  of  the  National  Tax 
Association  have  pointedly  suggested  that  registration  and  gasoline 
taxes,  if  properly  imposed,  would  constitute  adequate  payment  by 
motor  users  for  the  highways.  It  has  likewise  been  the  view  of 
these  committees  that  a  business  tax  should  be  levied  on  motor- 
transportation  companies  and  tentative  suggestions  have  been  ad- 
vanced respecting  the  desirable  form  and  amount  of  such  a  tax. 
Meantime  in  many  states  the  tendency  has  been  to  impose  mileage 
taxes — usually  supplementary  to  registration  taxes  of  some  sort — 
in  payment  for  the  use  of  the  highways. 

Also  there  have  been  in  the  past  few  years  numerous  decisions 
of  the  Supreme  Court  of  the  United  States  and  of  other  courts 
tending  more  clearly  to  define  the  legal  status  of  several  forms  of 
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taxation  involving  motor  transportation.  In  view  of  these  circum- 
stances it  appears  appropriate  that  the  entire  field  of  business  taxa- 
tion of  motor-transportation  companies  for  the  use  of  the  high- 
ways and  the  taxation  of  such  business  enterprises  for  general 
purposes  should  be  more  thoroughly  canvassed.-  It  is  hoped  that 
such  an  investigation  may  lead  to  a  more  complete  definition  of 
wise  public  policy  than  has  heretofore  been  feasible. 

Conclusion.  Careful  study  by  the  committee  of  these  aspects  of 
the  taxation  of  motor  vehicles  and  other  related  taxation  will,  of 
course,  be  limited  by  considerations  of  time  and  facilities.  It  is 
scarcely  to  be  expected  that  the  committee  will  be  able  to  analyze 
exhaustively  the  various  issues  which  have  been  outlined. 

It  must  also  be  understood  that  the  committee  regards  this  for- 
mulation of  plans  as  highly  tentative  and  in  particular  subject  to 
modification  in  the  light  of  discussion  during  the  present  confer- 
ence. Also  certain  persons  not  present  at  the  conference  will  give 
the  committee  the  benefit  of  their  views,  and  the  exact  plan  of 
attack  which  the  committee  will  adopt  will  be  formulated  in  the 
light  of  all  these  considerations.  As  intimated  above,  one  primary 
purpose  of  presenting  a  preliminary  report  at  this  conference  is  to 
secure  the  benefit  of  your  counsel  and  criticism.  In  addition  to 
such  discussion,  as  time  permits  on  the  floor,  it  is  hoped  that  others 
present  will  communicate  by  letter  with  the  chairman  or  some  other 
member  of  the  committee. 

Chairman  Edmonds:  I  read  about  half  of  this  report;  the  other 
half  is  probably  the  best  half,  but  I  thought  what  I  read  would 
give  you  the  problems  the  committee  is  considering.  The  com- 
mittee is  anxious  for  some  discussion  on  this  report.  Mr.  Long, 
will  you  act  as  Roy  F.  Britton  and  discuss  this?     ' 

Henry  F.  Long  : 

(Mr.  Long  thereupon  read  the  discussion  of  Mr.  Roy  F.  Britton.) 

COMMENTS  ON  THE  PRELIMINARY  REPORT 

OF  THE  COMMITTEE  ON  MOTOR  VEHICLE 

AND  RELATED  TAXES 

ROY  F.  BRITTON 
Director,  National  Highway  Users  Conference 

Who  pays  for  the  highzvays?  Are  motor  vehicles  overtaxed? 
Shoxtld  gasoline  taxes  he  used  for  highway  construction  only? 
Do  commercial  vehicles  pay  their  just  share?  —  are  all  questions 
which  are  frequently  asked,  and  the  answers  are  not  always  avail- 

2  The  legal  status  of  the  registration  tax  on  large  vehicles  engaged  in 
interstate  commerce  must  be  investigated.  In  particular  it  appears  impor- 
tant   to   consider   whether    the    implications    of    Interstate    Transit,   Inc.    v. 
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able  because  of  the  lack  of  complete  studies  in  the  field  of  motor- 
vehicle  taxation. 

The  plan  of  study  and  investigation  recommended  by  the  com- 
mittee should  result  in  the  development  of  facts  and  figures  on 
which  there  might  be  based  sound  and  equitable  policies  of  special 
automotive  taxation. 

The  field  to  be  covered  is  a  vast  one  which  directly  touches  the 
pocketbooks  of  more  than  one-fourth  of  our  population.  The 
committee  is  to  be  commended  for  its  careful  and  intelligent  pre- 
liminary survey  and  it  is  hoped  that  its  plan  for  future  study  will 
be  authorized. 

It  is  gratifying  to  note  that  the  committee  will  give  special  con- 
sideration to  the  subject  of  diversion.  In  our  opinion  the  diversion 
of  special  motor-vehicle  taxes  to  other  purposes  than  road  con- 
struction is  one  of  the  greatest  threats  to  highway  transportation. 

The  state  of  Missouri  by  a  constitutional  amendment  adopted  in 
1928  has  limited  the  gasoline  tax  and  registration  fee  to  the  rates 
existing  at  the  time  of  the  adoption  of  the  amendment,  for  a  period 
of  ten  years,  and  the  same  constitutional  amendment  provides  that 
the  proceeds  from  these  taxes  and  fees  shall  not  be  used  for  any 
purpose  except  the  payment  of  principal  and  interest  on  highway 
bonds  and  for  the  construction  and  maintenance  of  state  highways. 
Thus  the  motor-vehicle  owners'  taxes  in  that  state  are  not  only 
limited  by  the  constitution  but  by  the  same  instrument  the  funds 
are  "  earmarked  "  for  highway  purposes. 

As  similar  constitutional  provisions  are  being  considered  in  other 
states,  it  might  be  well  for  the  committee  to  conduct  an  inquiry 
into  the  practical  effects  of  the  Missouri  Plan. 

Provisions  for  the  exemption  of  payment  of  gasoline  taxes  are 
often  the  instruments  of  abuse  and  evasion,  and  it  might  be  well 
for  the  committee  to  include  in  its  study  the  whole  question  of 
exemptions  and  refunds. 

Inasmuch  as  special  motor-vehicle  taxes  today  constitute  a  large 
proportion  of  all  state  and  federal  government  income,  the  impor- 
tance of  a  comprehensive  and  expert  examination  of  the  whole 
subject  cannot  be  over-emphasized. 

Chairman  Edmonds  :  That  is  the  formal  discussion  from  Mr. 
Britton,  director  of  the  National  Highway  Users  Conference.  The 
subject  is  now  open  for  general  discussion,  Mr.  Long. 

Lindsey,  283  U.  S.  183,  and  kindred  supreme  court  decisions  are  as  far- 
reaching  as  indicated  by  the  opinion  in  Prouty  v.  Coyne,  55  F.  (2d)  289, 
and  if  so,  whether  the  difficulty  raised  can  be  met,  as  has  been  suggested 
(42  Yale  L.  J.  402  at  412),  by  extension  of  the  reciprocity  principle.  If  it 
appears  such  an  expedient  will  not  solve  the  problem  or  if  there  are  ade- 
quate other  reasons  why  it  should  not  be  adopted,  then  the  committee  must 
consider  what  other  solution  is  feasible. 
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R.  C.  Beckett  (Illinois)  :  I  was  thinking  about  whether  I 
should  get  up  and  say  anything,  but  Mr.  Britton's  remarks  settled 
the  balance  in  favor  of  rising  and  saying  something. 

I  think  that  the  scope  of  this  investigation  ought  to  include  the 
question  of  the  extent  to  which  the  commercial  users  of  highways 
should  be  taxed,  and  particularly  the  effect  of  that  taxation  on  the 
transportation  business  itself.  We  are  now  in  a  new  situation  with 
reference  to  transportation  in  general.  I  wish  to  speak  from  the 
point  of  view  of  the  railroad  man  for  a  moment,  although  I  have 
been  in  general  practice  long  enough  not  to  have  become  wholly 
absorbed  in  the  railroad  point  of  view.  I  practiced  law  in  Missis- 
sippi for  ten  years  and  in  Missouri  for  nine  years  and  in  Illinois 
for  five  years,  and  in  all  of  those  states  I  have  had  a  great  deal  of 
practice  in  connection  with  tax  matters. 

At  the  present  time  we  are  facing  a  very  serious  problem  in  the 
abandonment  of  branch  lines  of  railroads  because  the  business  has 
been  usurped  by  trucks.  The  railroad  which  I  represent  pays  be- 
tween one-sixth  and  one-fifth  of  their  total  taxes  for  roads.  The 
railroad  taxes  for  state  and  local  purposes  have  not  yet  begun  to 
go  down  much.  The  total  of  railroad  taxes  has  gone  down,  but 
that  reduction  has  been  mainly  due  to  the  elimination  of  the  fed- 
eral income  tax;  but,  the  amounts  railroads  are  paying  for  building 
roads  and  for  other  purposes  is  bound  to  go  down  to  a  very  large 
extent  soon.  It  is  a  very  serious  question,  and  one  which  ought 
to  be  thoughtfully  considered  by  some  impartial  people,  as  to  how 
the  contraction  of  railroads  shall  be  influenced  by  the  taxation  both 
of  railroads  and  of  buses  and  trucks. 

If  it  is  possible  to  suggest  it  is  reasonable  that  automobile  motor 
vehicles  should  be  taxed  only  for  road  purposes,  then  with  a  similar 
line  of  thought  it  would  be  proper  to  suggest  that  railroads  be 
relieved  wholly  of  road  taxes.  In  the  past  railroads  have  been 
assessed  with  the  ordinary  taxes  for  road  purposes  and  with  special 
assessments  for  railroads,  but  in  a  quite  recent  case  in  Mississippi 
that  went  to  the  United  States  Supreme  Court,  a  railroad  was 
compelled  to  pay  more  than  half  of  the  cost  of  building  an  im- 
proved highway,  where  witnesses  testified  that  the  main  effect 
would  be  so  that  trucks  could  operate  over  the  highway,  and  they 
accepted  the  view  that  it  was  possible  that  the  trucks  might  bring 
business  and  deliver  it  to  the  railroad  at  the  railroad  station. 

Now,  that  sort  of  statement  has  occurred  in  opinions  of  the 
United  States  Supreme  Court  so  frequently  that  it  has  gotten  to  be 
a  bit  sarcastic.  It  hurts.  Everyone  who  is  acquainted  with  the 
movement  of  traffic  knows  that  we  are  losing  traffic  to  buses  and 
trucks.  While  we  only  ask  for  reasonable  treatment,  I  think  the 
subject  ought  not  to  be  left  to  be  handled  as  it  is  being  handled 
now,   by   lobbies   before   legislatures   without   any   impartial    body 
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Studying  the  subject  and  giving  fair  information.  There  have 
been  serious  battles  in  a  number  of  states  on  the  extent  and  method 
of  taxation  of  buses  and  trucks.  In  Wisconsin,  Iowa,  Kentucky, 
Mississippi  and  Florida  there  have  been  the  most  vigorous  battles 
and  extreme  views  expressed,  and  extreme  facts  stated,  which  have 
a  tendency  to  leave  the  legislatures,  I  think,  somewhat  bewildered, 
so  that  they  are  apt  to  accept  advice  from  intimate  friends,  whose 
intimacy  has  been  cultivated  during  the  legislature. 

The  gentleman  who  discussed  the  subject  by  proxy  a  moment 
ago  is,  I  believe,  authority  for  the  statement  that  the  taxes  on  buses 
and  trucks  should  not  be  measured  on  the  consideration  of  the  in- 
creased thickness  of  concrete  and  the  increased  strength  of  bridges 
which  have  to  be  built  to  accommodate  extra  heavy  trucks,  be- 
cause, according  to  his  contention,  there  is  no  such  extra  cost; 
that  when  the  highways  are  built  with  greater  strength,  and  the 
bridges  are  built  with  greater  strength,  that  that  contributes  to 
their  longer  life;  and  that  it  is  just  a  matter  of  going  into  the 
general  motor-vehicle  transportation  problem. 

However,  the  problem  of  taxing  transportation  by  bus  and  truck 
is  quite  a  different  thing  from  the  general  transportation  by  motor 
vehicles,  and  I  think  that  this  committee  is  the  best  body,  and  in 
my  opinion  the  only  body,  in  this  country,  which  can  be  looked  to 
to  give  impartial  consideration  of  the  subject  and  advice  which  is 
apt  to  be  accepted  by  those  who  have  come  to  look  to  this  group 
for  the  best  advice  on  tax  problems  to  be  gotten  in  this  country. 

George  G.  Tunell  (Illinois)  :  It  seems  to  me  pretty  generally 
believed  that  the  gas  tax  should  be  solely  devoted  to  highway 
purposes.  The  belief  rests  probably  upon  the  manner  in  which  the 
gas  tax  was  made  acceptable  to  those  who  were  being  called  upon 
to  pay.  They  were  told  that  they  were  getting  something  for  their 
money;  and  the  tax,  which  originally,  of  course,  was  not  very  high, 
later  became  higher,  and  then  it  became  more  necessary  to  assure 
the  payers  of  the  gas  tax  that  they  would  get  good  roads. 

Now,  let  us  look  at  the  gas  tax  from  another  point  of  view. 
Suppose  sales  taxes  had  come  into  existence  before  the  gas  tax. 
Could  there  be  any  question  of  the  propriety  of  levying  a  sales  tax 
upon  gas?  I  think  not.  Now,  suppose  the  sales  tax  comes  along 
and  suppose  the  gas  tax  comes  along  after  a  sales  tax  of  two  cents 
a  gallon,  we  will  say,  had  been  imposed  upon  gas.  The  gas  tax  is 
added  after  the  sales  tax  is  imposed.  Now,  the  fact  that  the  gas 
tax  is  added  does  not  seem  to  me  to  necessitate  logically  that  the 
amount  originally  paid  as  a  sales  tax  should  be  turned  over  to  the 
roads.  We  have  the  sales  tax  originally.  Then  gas  might  quite 
properly  be  called  upon  to  pay  the  sales  tax,  whatever  it  might  be, 
the  gas  tax  having  been  added.     Now,  should,  upon  the  fact  that 
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the  gas  tax  is  added,  the  whole  thing  be  turned  over  to  highways? 
It  seemed  to  me  gas  might  be  called  upon  to  pay  the  sales  tax. 

Then,  too,  there  is  the  general  question  of  earmarking  revenues. 
I  think  that  is  generally  looked  upon  with  disfavor.  In  one  state 
in  which  I  have  a  rather  large  acquaintance  and  in  which  I  do  a 
good  deal  of  fishing  and  shooting,  when  I  can,  the  license  fees  for 
fishing  and  shooting  assume  a  considerable  amount.  I  have  heard 
other  men  who  fish  and  shoot  declare  that  that  money  which  they 
paid  for  the  privilege  of  fishing  and  shooting  should  be  solely 
directed  to  the  propagation  of  game. 

I  think  some  men  who  vigorously  resent  the  earmarking  of  other 
funds,  but  who  look  with  approval  upon  the  earmarking  of  the 
gas-tax  revenue,  will  disapprove  the  earmarking  of  money  received 
from  fishing  and  hunting  licenses.     I  cannot  see  the  consistency. 

R.  Wayne  Newton  (Michigan)  :  The  reason  I  am  getting  on 
the  floor  at  this  time  is  because  I  happen  to  come  from  Michigan, 
a  state  which  believed  it  was  somewhat  better  off  when  more  roads 
were  built.  These  questions  of  earmarking  the  funds  have  been 
before  that  state  and  have  been  considered  from  two  angles,  first 
from  the  angle  of  the  effect  upon  the  taxpayer  in  the  state,  and, 
secondly,  from  the  angle  of  whether  the  state,  being  the  principal 
automobile-producing  state,  would  be  giving  a  bad  example  to  the 
other  states  by  making  any  particular  method  that  might  be  made. 
It  seems  to  me  that  the  conclusion  that  has  been  reached  there  is 
really  sound.  It  has  been  to  this  effect:  that  the  question  of  ear- 
marking is  not  of  any  particular  importance  one  way  or  the  other, 
for  the  simple  reason  that  there  is  at  the  present  time  not  enough 
funds  being  raised  from  motor  traffic  altogether  to  pay  the  cost  of 
roads  or  streets.  Now,  so  long  as  that  condition  continues,  and  it 
certainly  exists  at  the  present  time,  the  question  is  not  so  much 
the  use  of  these  funds  for  any  purpose  other  than  highways,  be- 
cause if  they  are  used  for  some  other  purpose  it  merely  means  that 
the  property  tax  for  highways  becomes  greater.  The  question  is 
the  old  problem  again  of  the  control  of  the  total  amount  of  expen- 
ditures and  the  proper  division  of  those  funds  as  between  new 
construction  and  maintenance,  etc.  In  our  state  we  have  ap- 
proached that  problem  by  returning  to  our  counties  an  amount  that 
is  equal  to  the  entire  sum  of  the  weight  tax,  to  be  used  largely 
and  primarily  for  the  most  part  to  pay  certain  charges  for  roads 
that  were  built  under  another  system,  special  assessments,  etc.  We 
have  thereby  removed  from  property  the  burden  of  special  assess- 
ment factors  that  were  otherwise  a  lien  upon  that  property  and 
remained  so  until  paid  off.  Out  of  our  gas  tax  a  certain  amount 
is  returned  to  our  township  governments,  to  practically  eliminate 
the  township  road  tax,   which  used  to  run   from  ten  to  thirteen 
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million  dollars  a  year;  and  of  the  remaining  sum,  after  the  state's 
highway  debt  service  is  taken  care  of,  a  further  fund  is  now  being 
spent  for  the  widening  and  improving  of  the  trunk-line  routes 
running  through  our  cities.  There  is  a  contract,  for  instance,  with 
the  city  of  Detroit  that  will  call  for  between  three  and  four  million 
dollars  a  year,  all  told,  out  of  the  state  highway  fund.  I  think 
you  will  observe  that  when  you  have  taken  all  these  deductions 
and  a  fund  which  in  normal  years  has  run  forty  millions  of  dollars 
is  being  reduced  to  not  to  exceed  some  five  millions  of  dollars,  for 
any  construction  whatever,  and  that  fund  has  now  been  divided  in 
such  a  way  that  one-quarter  of  it  is  guaranteed  to  our  less  de- 
veloped section  known  as  the  Upper  Peninsula.  Another  one- 
quarter  to  the  cut-over  section  in  other  parts  of  the  state,  and  so 
on,  it  has  gone  to  uses  that  were  formerly  paid  out  of  property 
taxes.  So  long  as  that  condition  exists  and  so  long  as  we  must 
still  raise  millions  of  dollars  for  highway  purposes,  when  we  do 
not  have  enough  to  go  around,  there  does  not  seem  to  be  any 
particular  problem  raised  by  earmarking.  I  believe  that  that  will 
answer  the  question  in  a  way  that  does  not  conflict  with  anybody's 
particular  pet  peeve  on  the  subject. 

DixwELL  Pierce  (Calif.)  :  There  is,  perhaps,  an  interesting 
sidelight  on  what  Mr.  Tunell  has  just  said  with  respect  to  the 
application  of  sales  taxes  generally  to  motor-vehicle  fuel  sales,  and 
which  also  has  a  certain  amount  of  bearing  on  the  same  problem 
that  Mr.  Newton  has  just  suggested,  in  our  experience  in  Cali- 
fornia. In  California  this  year,  so  that  we  might  be  able  to  avoid 
a  very  drastic  situation  with  respect  to  the  general  property  tax, 
which  had  become  wellnigh  unbearable,  and  as  to  which  delin- 
quencies were  increasing  at  an  alarming  rate,  as  Mr.  Riley  has 
already  told  you,  a  plan  was  adopted  for  the  supplementing  of  these 
revenues  by  a  general  retail  sales  tax  of  two  and  one-half  per  cent. 
In  order  to  make  the  tax  as  effective  as  possible,  every  effort  was 
made  to  keep  out  exemptions  of  any  type.  There  were  those,  of 
course,  who  argued  quite  forcefully  that  exemptions  of  foodstuffs 
should  be  made,  but  no  such  exemptions  were  voted.  Even  sales 
made  to  various  charitable  institutions  were  taxable,  the  only  ex- 
ception in  that  respect  being  with  regard  to  public  charities.  Pri- 
vate charities  are  all  taxed. 

It  is  rather  interesting  to  note,  however,  that  motor-vehicle  fuel 
was  not  taxed.  When  the  act  was  originally  drafted,  it  included 
motor-vehicle  fuel,  that  is  to  say,  no  express  exemption  was  made 
with  respect  to  gasoline,  which  is  obviously  tangible  personal  prop- 
erty, and  which,  obviously,  is  sold  in  large  quantities  at  retail. 
However,  the  representatives  of  the  oil  industry  argued  sufficiently 
persuasively  before  the  legislative  committee  that  because  we  have 
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in  California  a  three  cent  per  gallon  vehicle-fuel  tax,  the  proceeds 
of  which  are  all  devoted  to  road  purposes,  after  incidental  ex- 
penses, which  are  slight,  no  general  sales  tax  should  be  imposed. 
It  seems  to  me  that  such  a  position  is  essentially  inconsistent  with 
the  views  expressed  by  Mr.  Barker  of  the  Shell  Company,  who 
appeared  before  us  the  other  evening  and  who,  I  presume,  is  sup- 
posed to  speak  for  the  petroleum  industry  in  that  respect.  It 
seems  to  me  that  if  we  are  to  commit  ourselves  at  all  to  the  theory 
that  the  gasoline  tax  fund  should  be  earmarked,  contrary  to  some 
of  the  views  we  have  heard  here,  and  as  to  which  I  do  not  wish  to 
prolong  the  discussion  now,  we  at  least  should  then  be  consistent 
and  should  say  inasmuch  as  gasoline  taxes  are  purely  in  the  nature 
of  toll  charges  for  the  use  of  the  roads,  that  anyone  who  buys 
gasoline  should  pay  a  retail  sales  tax  on  tangible  personal  property, 
if  such  is  generally  imposed. 

I,  for  one,  cannot  see  the  logic  or  the  reason  in  any  such  argu- 
ment as  was  advanced,  and  successfully  advanced,  in  California 
with  respect  to  our  general  sales  tax.  If  we  are  to  regard  the 
gallonage  tax  as  a  sales  tax  for  the  support  of  government,  then, 
perhaps,  it  is  logical  to  say  that  inasmuch  as  there  has  been  a  very 
heavy  tax  on  gasoline,  no  further  tax  should  be  imposed.  But,  if 
we  are  to  regard  the  gallonage  tax  as  a  toll  for  the  use  of  roads, 
then  quite  the  contrary  should  be  true. 

In  California  it  must  be  obvious  that  the  gasoline  tax  has  been 
considered,  at  least  by  the  legislature,  as  a  toll  for  the  use  of  roads. 
In  the  first  place,  they  have  devoted  the  entire  proceeds  to  road 
purposes.  In  the  second  place,  when  the  gasoline  tax  was  adopted, 
our  motor-vehicle  fees  were  reduced.  The  gasoline  tax  was 
adopted  in  1923,  at  two  cents  a  gallon,  and  raised  in  1927  to  three 
cents  per  gallon,  where  it  has  stayed  since  then.  The  annual 
registration  fee  is  three  dollars,  which  produces  a  good  deal  of 
money  in  California,  because  we  have  a  lot  of  motor  vehicles. 
As  Mr.  Riley  said,  we  perhaps  ought  to  develop  a  complex  on 
those  things,  and  not  be  perturbed.  We  have  some  two  million 
motor  vehicles,  so  a  three-dollar  fee  produces  some  six  million 
dollars  annually.  Then,  in  addition  to  that  there  is  a  weight  fee 
on  certain  types  of  heavier  equipment,  depending  upon  its  unladen 
weight.  The  board  of  equalization  had  occasion  in  connection  with 
some  tax  research  it  was  doing  during  the  past  year  or  so,  to  in- 
vestigate this  situation  with  respect  to  the  fairness  of  road  charges. 

Obviously  if  the  gasoline  tax  is  sufficient  as  a  toll  charge  for  the 
use  of  the  roads,  then  there  is  no  occasion  for  the  imposition  of  a 
weight  fee  on  certain  classes  of  vehicles;  but  we  find  that  there  is 
this  weight  fee  ranging  from  eight  dollars  to  some  seventy  dollars 
per  year,  depending  upon  the  type  of  truck.  As  a  matter  of  fact 
it  would  run  up   in  some  cases  to  $140,   on   solid-tired   vehicles. 
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which  bear  a  double  fee.  But,  there  are  very  few  applications  of 
that  because  they  are  rapidly  being  abandoned. 

The  point  of  the  matter  is  that  in  certain  respects  the  gasoline 
tax  has  been  considered  as  a  charge  for  the  use  of  the  road; 
otherwise  there  would  be  no  occasion  to  reduce  the  charges  exacted 
for  the  use  of  the  roads.  Yet  when  the  gasoline  tax  is  imposed, 
it  is  not  considered  an  adequate  charge  for  the  use  of  the  road,  in 
certain  cases,  otherwise  there  would  be  no  occasion  for  the  im- 
position of  these  weight  fees.  We  analyzed  the  situation  to  see  if 
the  weight  fees  were  an  adequate  supplement  to  the  gasoline  tax, 
and  some  very  interesting  facts  were  developed.  I  will  be  brief 
about  that  because  I  know  there  is  much  other  important  discussion 
to  come  up. 

Professor  Martin,  whose  committee  is  prepared  to  report,  and 
which  report  has  been  read  in  part  by  the  president,  was  kind  to 
send  me  a  copy  a  few  days  ago,  because  he  knew  we  were  inter- 
ested in  this  problem  in  California.  He  asked  if  I  would  give 
particular  attention  to  any  phase  of  it  that  seemed  to  demand  dis- 
cussion at  this  time. 

It  seems  to  me  from  the  brief  survey  that  I  have  had  a  chance 
to  make  that  the  problem  of  commercial  transport  taxation,  as  indi- 
cated by  the  committee's  report,  and  also  as  touched  upon  by  the 
two  gentlemen  from  Illinois,  is  a  very  vital  subject  at  this  time, 
and  is  one  which  imperatively  demands  our  consideration.  The 
whole  problem  of  transportation  is  being  very  materially  affected 
by  the  use  which  is  being  made  of  the  highways  by  commercial 
motor  vehicles.  We  perhaps  notice  that  more  in  California  than 
in  any  other  state,  because  of  the  fact  that  our  highway  system  is 
quite  well  developed,  and  because  of  the  fact  that  while  our  rail 
transport  is  well  developed  also,  it  is  perhaps  not  so  highly  de- 
veloped as  in  some  of  the  more  thickly  settled  eastern  and  middle 
western  communities. 

The  railroads  still  have  to  have  a  chance  to  operate  at  some 
show  of  profit  in  California,  as  elsewhere,  and  it  is  only  fair,  of 
course,  that  those  who  are  competing  with  them  and  are  using 
facilities  furnished  by  the  state,  should  pay  a  reasonable  charge 
for  those  facilities.  It  was  with  that  particular  end  in  view  that 
we  examined  the  problem. 

We  found  that  these  motor-vehicle  fees,  in  the  first  place,  were 
very  much  less  than  the  motor-vehicle  fees  generally  imposed  in 
other  states.  They  represented  on  the  average  about  one-third  of 
the  fees  commonly  imposed  on  similarly  taxed  vehicles  elsewhere, 
notwithstanding  the  fact  that  in  many  of  the  other  states  the  gaso- 
line tax  is  much  higher  than  it  is  in  California,  where  it  is,  as  I 
said,  three  cents  a  gallon. 

Now,   those   fees  were   further  compared  to  determine  whether 
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they  adequately  supplement  the  gasoline  tax.  We  found  the  gaso- 
line tax  represented  a  charge  of  about  one-tenth  of  a  cent,  or  one 
mill,  a  ton-mile  on  the  average  passenger  vehicle.  We  analyzed 
some  sixty-five  types  of  vehicle  ordinarily  in  operation,  and  found 
that  that  ratio  holds  fairly  true.  I  suppose  competition  does  that- 
If  a  car  is  too  much  of  a  gas-eater,  in  its  particular  class,  it  is  not 
sold  much;  and  it  pays  the  manufacturer  to  see  that  its  mileage 
compares  favorably  w^ith  that  of  similar  cars.  Naturally  the 
gasoline  consumption  of  a  heavy  car  is  very  much  more  than  a 
low-priced  car.  With  the  Pierce-Arrow  and  Lincoln  the  actual 
consumption  would  be  much  more  than  it  would  be  on  a  Ford  or 
Chevrolet.  No  one  seems  to  think  that  it  is  unjust  to  require  the 
owner  of  the  type  of  car  first  mentioned  to  pay  a  higher  tax  per 
mile  than  the  small-car  owner  for  operating  over  the  highway. 
The  former  is  moving  much  more  weight  over  the  highway,  some- 
times at  greater  speed,  although  that  may  be  debatable;  and  he  is 
getting  perhaps  a  certain  degree  of  satisfaction  from  operation 
over  the  highway  that  the  owner  of  the  lighter  type  of  car  does 
not  get. 

However,  we  also  found  with  respect  to  trucks,  and  we  use 
trailers  a  great  deal  in  California  too,  that  the  gasoline  tax  was 
not  nearly  so  heavy.  It  was  about  one-twentieth  of  a  cent  a  ton- 
mile,  or  about  half  as  much  with  respect  to  the  weight  of  the  car, 
and  that  was  not  anywhere  near  compensated  for  by  the  weight  fee 
which,  as  I  say,  ranged  from  eight  to  seventy  dollars  a  year. 

Moreover,  the  weight  fee  made  no  distinction  as  between  mile- 
age, and  we  found  upon  comparison  of  operations,  from  actual 
studies,  that  the  distance  traveled  would  vary  from  five  thousand 
to  perhaps  fifty  or  sixty  thousand  miles  a  year,  with  the  result  that 
the  weight  fee  would  be  entirely  out  of  line  in  regard  to  the  truck 
going  only  a  few  thousand  miles  a  year  as  compared  with  a  truck 
going  five  or  six  times  as  far.  These  are  factors  which  I  think 
demand  the  consideration  of  an  impartial  committee,  as  has  been 
suggested  by  the  gentleman  from  Illinois. 

We  have  in  California  something  over  150,000  of  such  com- 
mercial cars,  many  of  them  making  thirty  and  forty  thousand  miles 
per  year  over  our  highways,  and  it  is  time  we  gave  some  thought 
to  that  in  an  impartial  and  worthwhile  fashion :  getting  facts, — not 
self-serving  declarations  of  those  interested.  We  have  facts  pre- 
sented by  vehicle  operators  and  railroads  and  other  interested 
groups,  but  it  is  time,  I  think,  that  a  group  of  this  kind  take  up  a 
study  and  give  the  legislatures  the  types  of  fact-finding  that  are 
necessary  to  arrive  at  intelligent  conclusions. 

Chairman  Edmonds:  Mr.  Pierce.  I  hope  you  will  expand  that 
to  Dr.  Martin.     That  is  precisely  the  kind  of  information  he  is 
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asking  for,  and  one  of  the  reasons  why  the  report  is  presented  is 
that  everybody  may  be  inspired  to  do  that. 

Simeon  E.  Leland  (Illinois)  :  I  have  only  a  few  fundamentals. 
I  haven't  any  facts.  Mr.  Newton's  observation  rather  interested 
me.  The  earmarking  of  revenue,  says  Mr.  Newton,  makes  no 
difference,  and  that  it  is  a  matter  of  no  importance  as  between 
governmental  activities,  but,  it  is  terrible  if  the  northern  peninsula 
gets  one-fourth  of  the  fund.  It  presents  only  a  slight  difference, 
it  seems  to  me,  in  the  definition  of  earmarking,  to  base  an  argu- 
ment along  that  line.  It  seems  to  me  it  does  make  a  considerable 
difference  where  roads  are  built.  They  ought  to  be  built  in  some 
relationship  to  necessity;  and  likewise  the  functions  performed  by 
government  ought  to  have  some  definite  relationship. 

On  the  one  hand  you  have  earmarking  running  against  and 
making  difficult  any  budgetary  practice,  and,  on  the  other  hand, 
you  have  some  willingness  on  the  part  of  contributors  to  pay 
simply  because  they  got  wider  roads;  and  yet  I  think  the  horrible 
examples  in  these  old  states  which  are  held  up  as  examples  for 
road  construction,  and  in  others  where  the  roads  have  no  relation- 
ship to  traffic,  either  in  width  or  density  of  traffic,  indicate  possible 
extravagances,  which  could  certainly  come  from  the  earmarking 
of  revenues,  and  not  having  those  funds  in  any  relationship  to 
revenue  needs. 

However  much  at  one  time  in  our  history  when  roads  were 
definitely  needed  for  the  advancement  of  both  the  pleasure  of  using 
motor  vehicles  and  the  commercial  interests  in  business  that  may 
have  been  justifiable,  I  think  that  time  has  passed,  and  certainly 
you  can  well  afford  to  consider  seriously  whether  or  not  there  are 
not  other  needs  in  government  besides  the  construction  of  roads  to 
which  these  funds  ought  to  contribute;  and  I  might  say  that  some 
states  have  been  forced,  whether  they  like  it  or  not,  to  use  these 
proceeds,  or  whether  industry  likes  it  or  not,  for  other  purposes, 
and  I  would  say  certainly  in  a  short  time  that  the  major  considera- 
tion is  the  relative  need  for  service  of  every  type,  of  which  high- 
ways is  only  one,  and  that  this  business  of  setting  up  these  funds 
and  earmarking  them  for  the  future  certainly  is  not  making  for 
sound  fiscal  development.  It  is  fortunate,  indeed,  I  say,  that  for 
the  last  two  years  Illinois  has  been  able  to  borrow  from  its  motor- 
vehicle  funds. 

Philip  Zoercher  (Indiana)  :  If  the  members  will  recall,  when 
the  tax  conference  met  at  Minneapolis  in  1922,  they  will  find  that 
a  report  was  filed  and  a  resolution  adopted  that  the  taxing  of 
gasoline  was  a  proper  source  of  revenue  for  the  building  of  roads. 
I  remember  we  came  from  that  conference  and  made  the  recom- 
mendation to  our  state  legislature  of  1923;  then  is  when  we  had 
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the  first  gasoline  tax  in  Indiana — following  the  National  Tax  Con- 
ference in  Minneapolis  in  1922. 

Then,  following  that,  in  1923,  at  the  White  Sulphur  Springs, 
West  Virginia,  conference  a  committee  was  appointed  for  the  pur- 
pose of  determining  the  equitable  amount  of  tax  that  should  be 
so  levied,  and  that  committee  made  its  report  in  1924  at  St.  Louis, 
Missouri;  and  if  you  will  refer  to  the  report  of  that  conference 
you  will  find  that  the  committee  recommended  that  three  cents  a 
gallon  was  the  equitable  amount,  and  we  went  again  back  to  our 
legislature  and  recommended  that,  and  the  tax  in  Indiana  was  in- 
creased to  three  cents.  It  has  been  increased  in  later  years  one 
cent;  but  in  Indiana  we  do  not  levy  a  cent  of  property  tax  for 
road  purposes  or  building  streets  in  the  cities.  They  are  all  kept 
up  by  gasoline  tax,  no  property  tax  going  to  that  purpose. 

R.  Wayne  Newton  (Michigan)  :  For  the  sake  of  the  record  I 
wish  it  definitely  understood  that  Professor  Leland  misunderstood 
my  position  with  respect  to  the  division  of  the  funds  in  our  state. 
I  happened  to  assist  in  drafting  the  particular  provision  in  force. 
The  fact  of  the  matter  is,  I  merely  wanted  to  point  out  that  what 
little  construction  funds  we  are  permitting  in  that  state  are  going 
as  near  as  they  possibly  could  go  to  the  places  where  they  are  most 
needed ;  and  it  in  no  way  involves  anything  of  this  sort. 

Chairman  Edmonds  :  May  I  be  permitted  to  say  this :  I  live  in 
a  country  lane.  We  moved  out  there  to  get  on  a  country  lane. 
I  hope  to  goodness  nobody  interested  in  the  star-eyed  goddess  of 
reform  in  the  development  of  civilization  and  culture  is  going  to 
put  a  hard-surface  road  in  front  of  our  home.  There  are  a  lot 
of  ambitious  road-building  people  whose  road-building  may  well  be 
checked.     Of  course,  that  was  all  out  of  order. 

Henry  F.  Long  (Massachusetts)  :  I  move  this  report  be  ac- 
cepted. 

Chairman  Edmonds  :  Mr.  Query  really  made  that  motion  be- 
fore he  was  called  out. 

Henry  F.  Long  :  I  will  second  the  motion. 

Chairman  Edmonds:  That  the  report  be  received  and  filed 
and  that  the  National  Tax  Association  be  requested  to  continue 
the  committee:  You  second  all  of  that? 

Mr.  Long:  Yes. 

Chairman  Edmonds:  Are  you  ready  for  the  question? 

(Call  for  the  question) 

(Ayes  and  Noes) 

Chairman  Edmonds:  The  ayes  have  it;  so  ordered. 
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The  next  and  the  last  business  on  the  agenda  of  the  conference 
is  action  on  the  report  of  the  resolutions  committee.  I  think, 
Judge  Leahy,  inasmuch  as  you  read  and  discussed  all  of  the  reso- 
lutions this  morning,  that  probably  tonight  if  you  will  simply  read 
those  recommended  by  the  committee  it  will  be  sufficient. 

Edward  P.  Leahy  (Rhode  Island)  :  Mr.  Chairman,  the  first 
resolution  relates  to  the  appointment  of  a  committee  by  the  National 
Tax  Association  on  the  fiscal  relationships  between  the  federal  and 
state  governments.  There  were  two  resolutions  presented  covering 
this  same  subject  matter.  The  committee  in  its  report  this  morning 
recommended  the  passage  of  a  substitute  resolution.  That  substi- 
tute reads  as  follows : 

Resolved,  that  the  National  Tax  Association  be  requested 
to  appoint  a  committee  to  consider  the  fiscal  relationships  of 
the  federal  and  state  governments,  with  authority  to  consult 
with  federal  and  other  agencies  working  in  this  field,  and  to 
report  its  recommendations  and  findings  on  the  general  subject 
at  the  next  conference. 

The  committee  recommends  that  this  substitute  be  adopted. 

Chairman  Edmonds  :  You  have  heard  the  recommendation. 

Henry  F.  Long  :  I  move  its  adoption,  although  I  would  like  to 
ask  this  single  question :  I  assume  that  the  committee  in  using  the 
word  "  state  "  means  it  in  its  broadest  sense,  that  of  the  state  and 
its  political  subdivisions,  because  it  is  necessary  in  order  to  cor- 
relate our  work  with  these  other  associations  that  that  be  done, 
and  that  being  so  I  move  adoption. 

(Motion  duly  seconded) 

Chairman  Edmonds:  Is  there  any  debate? 

(No  response) 

(Ayes  and  Noes) 

Chairman  Edmonds:  The  ayes  have  it;  so  ordered. 

Edward  P.  Leahy  :  The  next  resolution  which  was  read  this 
morning  referred  to  requesting  congressional  action  which  would 
permit  the  taxation  of  business  and  capital  engaged  in  interstate 
commerce,  in  the  same  manner  and  at  the  same  rate  that  business 
and  capital  located  in  the  states  are  taxed. 

The  committee  recommends  that  this  resolution  be  referred  to 
the  committee  on  fiscal  relationships  of  the  federal  and  state  gov- 
ernments if  and  when  that  committee  is  appointed. 

Chairman  Edmonds  :  You  have  heard  the  recommendation. 
Is  there  a  motion? 
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Henry  F.  Long:  I  move  it  be  adopted. 
(Motion  duly  seconded) 

Chairman  Edmonds:  Motion  seconded  that  the  resolution  be 
adopted.     Any  debate? 

(No  response) 

(Ayes  and  Noes) 

Chairman  Edmonds:  The  ayes  have  it;  so  ordered;  carried. 

Edward  P.  Leahy:  The  next  resolution  is  as  follows: 

Resolved,  That  the  committee  appointed  to  study  and  re- 
port on  the  control  of  public  expenditures  be  continued  and 
that  the  president  and  secretary  of  the  National  Tax  Associa- 
tion, in  consultation  with  the  chairman  of  the  committee,  be 
requested  to  invite  the  cooperation  of  other  agencies  which 
may  be  working  along  similar  lines;  and  be  it  further 

Resolved,  That  the  executive  committee  of  the  National 
Tax  Association  be  requested  to  solicit  contributions  for  the 
support  of  the  investigations  to  be  undertaken  by  the  com- 
mittee on  the  control  of  public  expenditures  and  for  defraying 
the  necessary  travel  expenses  of  the  committee  members  in 
attending  duly  called  meetings  of  the  committee. 

The  committee  recommends  that  this  resolution  be  adopted. 

(Motion  duly  seconded) 

Chairman  Edmonds:  Any  debate? 

(No  response) 

(Ayes  and  Noes) 

Chairman  Edmonds  :  The  ayes  have  it.  So  ordered.  Carried 
unanimously. 

Edward  P.  Leahy  :  The  next  resolution  asserts  that  the  present 
monetary  system  of  the  nation  is  obsolete,  and  it  urges  that  the 
federal  government  shall  bring  forward  proposals  for  economic 
reform.  The  resolutions  committee  was  of  the  opinion  that  the 
subject  matter  of  this  resolution  is  not  within  the  aims  and  pur- 
poses of  the  National  Tax  Association  or  of  this  conference,  and 
it  therefore  moves  that  it  be  indefinitely  postponed. 

Chairman  Edmonds:  Is  the  motion  seconded? 

Henry  F.  Long:  Motion  seconded. 

Chairman  Edmonds  :  Are  you  ready  for  the  question  ? 

(Ayes  and  Noes) 
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Chairman  Edmonds:  The  ayes  have  it;  so  ordered. 

Edward  P.  Leahy:  The  next  resolution  which  was  read  this 
morning  urges  that  the  federal  and  state  governments  cease  to 
impose  taxes  upon  the  instrumentalities  and  the  agencies  of  each 
other. 

The  committee  recommends  that  this  resolution  be  referred  to 
the  committee  on  fiscal  relationships  of  the  federal  and  state  gov- 
ernments, if  and  when  said  committee  is  appointed. 

Henry  F.  Long:  Mr.  Chairman,  with  all  due  respect  to  Judge 
Leahy  and  his  resolutions  committee,  I  think  that  is  a  perfectly 
ridiculous  suggestion,  because  we  have  had  constitutions  and  we 
have  had  decisions  of  the  courts,  and  you  might  just  as  well  say 
that  we  should  here  resolve  that  when  it  is  day  it  should  be  called 
day,  and  when  it  is  dark  it  should  be  called  dark,  and  therefore  I 
move  that  that  resolution  be  indefinitely  postponed. 

(Motion  duly  seconded) 

Ray  L.  Riley  (California)  :  May  I  speak  to  Mr.  Long's  motion? 

Chairman  Edmonds  :  The  committee  moves  that  the  resolution 
be  referred  to  the  committee  on  fiscal  affairs,  and  Mr.  Long  moves 
it  be  indefinitely  postponed. 

Ray  L.  Riley:  Mr.  Long  may  not  be  quite  familiar  with  fed- 
eral practice  at  the  present  time. 

Henry  F.  Long  :  The  difiiculty  here,  as  I  see  it,  is  the  committee 
sponsors  a  resolution  on  constitutional  law.  Now,  we  are  engaged 
in  practical  tax  matters.  We  know  that  there  is  something  that 
we  can  do  and  something  we  cannot  do.  As  much  as  I  would  like 
to  do  everything  I  could  to  help  Brother  Riley,  I  do  not  want  to 
put  myself  in  a  position,  at  least,  of  undertaking  to  settle  the  con- 
stitutional law  at  a  conference  of  this  kind.  I  am  still  of  the 
opinion  that  we  had  better  leave  such  questions  as  Mr.  Riley  has 
in  California,  and  as  I  have  myself  in  Massachusetts,  to  the  de- 
cision of  the  United  States  Supreme  Court,  and  let  this  conference 
be  relieved  of  its  judicial  position  that  it  would  be  put  in  if  we 
pass  this  resolution. 

Oscar  Leser  (Maryland)  :  I  think  it  is  very  proper  to  suggest 
that  the  committee  on  fiscal  relationships  is  perhaps  just  as  com- 
petent to  pass  on  that  question  as  Mr.  Long. 

Henry  F.  Long:  Mr.  President,  I  was  not  undertaking  to  pass 
on  the  question.  I  was  undertaking  to  determine  whether  or  not 
this  conference  could  do  it. 

Philip  Zoercher  (Indiana)  :  I  rise  to  a  point  of  order.  His 
motion  was  not  seconded. 
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Chairman  Edmonds  :  Did  anyone  second  Mr.  Long's  motion  ? 

(No  response) 

Chairman  Edmonds  :  The  motion  is  out  of  order. 
The  motion  now  is  that  the  resolution  be  referred  to  the  com- 
mittee on  fiscal  relationships.     Are  you  ready  for  the  question  ? 

(Ayes  and  Noes) 

Chairman  Edmonds  :  The  ayes  have  it. 

Edward  P.  Leahy:  The  next  resolution  refers  to  the  federal 
sales  tax,  and  the  purport  of  it  is  to  record  the  conviction  of  this 
conference  that  the  best  interests  of  the  country  require  a  federal 
sales  tax,  that  tax  to  be  imposed  upon  the  manufacturer  at  the 
rate  of  two  per  cent,  one-half  to  be  returned  to  the  states  and  the 
other  half  to  be  retained  by  the  federal  government. 

The  committee  recommends  the  adoption  of  a  substitute  resolu- 
tion.    The  substitute  is  as  follows : 

Resolved,  That  the  subject  of  federal  and  state  sales  taxes 
be  referred  to  the  committee  on  fiscal  relationships  of  the 
federal  and  state  governments,  when  appointed,  with  instruc- 
tions that  a  study  be  made  of  the  subject  and  a  report  made 
at  the  next  annual  conference  of  this  Association ;  and 

Be  it  further  Resolved,  That  if  Congress  in  the  interim 
shall  consider  the  enactment  of  a  federal  sales  tax,  it  is  the 
sense  of  this  conference  that  it  should  consider  a  distribution 
of  a  substantial  portion  of  the  proceeds  back  to  the  states. 

The  committee  moves  the  adoption  of  the  substitute  resolution. 

(Motion  duly  seconded) 

Farwell  Knapp  (Connecticut)  :  When  the  President  of  the 
National  Tax  Association  in  his  presidential  address  touched  on 
this  subject,  there  was  no  opportunity  for  discussion.  I  would 
like  to  say  just  a  word.  I  cannot  elaborate  reasons  now  for  my 
views,  but  I  heard  here  during  the  conference  that  much  approba- 
tion was  expressed  of  the  president's  plan.  This  plan  of  centralized 
federal  taxation  has  its  drawbacks  to  the  states.  I  merely  want  to 
state,  so  far  as  I  go  personally,  I  believe  that  would  be  a  mis- 
fortune. I  believe  that  it  would  ultimately  debauch  the  states, 
destroy  their  sense  of  responsibility,  because  of  the  old  maxim  that 
he  who  pays  the  piper  calls  the  tune. 

I  agree  with  the  committee  that  it  should  be  referred  to  the 
fiscal  relationships  committee,  but  I  want  to  make  it  clear  that 
this  conference  is  not  unanimous,  at  any  rate,  for  such  a  propo- 
sition as  is  proposed  in  the  motion,  and  I  wish  to  record  my  own 
strong  dissent  from  it. 
29 
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Chairman  Edmonds:  Any  further  debate?  The  question  comes 
on  the  resolution. 

Francis  N.  Whitney  (New  York)  :  I  simply  rise  to  echo 
what  Mr.  Knapp  has  said.  I  don't  want  this  conference  to  be  put 
on  record  directly  or  indirectly  as  in  favor  of  that  proposition. 

Henry  F.  Long:  So  that  I  can  join  the  other  two  graces,  I  also 
want  to  go  on  record,  but  nevertheless  I  am  in  favor  of  having  it 
very  carefully  disposed  of  in  this  manner. 

Chairman  Edmonds:  Any  further  debate? 

Simeon  E.  Leland  (Illinois)  :  I  would  like  the  conference  to 
know  that  I  have  already  expressed  my  dissent  the  other  afternoon. 

Chairman  Edmonds:  Any  further  debate? 

Farwell  Knapp  :  Would  it  be  possible  to  separate  the  two  parts 
of  the  resolution,  or  is  that  out  of  order? 

Edward  P.  Leahy  :  I  should  say  it  was  possible,  Mr.  Knapp. 

Simeon  E.  Leland:  But  undesirable. 

Mr,  Knapp  :  I  move  to  amend  the  suggested  amendment  by 
dividing  the  resolution. 

Chairman  Edmonds  :  Making  your  motion  that  the  resolution 
be  divided? 

Mr.  Knapp  :  That  it  be  divided. 

(Motion  duly  seconded) 

Simeon  E.  Leland:  How  are  you  to  divide  it? 

Chairman  Edmonds:  The  chairman  of  the  committee  will 
divide  it  in  this  form :  That  the  first  part  will  relate  to  all  before 
"  Be  it  further  resolved,"  and  the  second  part  relate  to  all  after 
"  Be  it  further  resolved." 

Edward  P.  Leahy:  That  is  a  fifty-fifty  division,  anyhow. 

Chairman  Edmonds:  Motion  has  been  made  that  the  vote  be 
taken  on  a  divided  resolution.  Are  you  ready  for  the  question  ? 
All  those  in  favor  say  aye. 

(Ayes) 

Chairman  Edmonds:  Contrary  minded,  no. 

(Noes) 

Chairman  Edmonds  :  Those  in  favor,  please  stand  up. 

(Rising  vote) 
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Chairman  Edmonds:  Those  opposed,  please  stand  up. 

(Rising  vote) 

Chairman  Edmonds:  The  motion  for  division  of  the  resolu- 
tion carries.  Read  the  first  half  of  the  resolution  down  to  "  Be  it 
further  resolved." 

Edward  P.  Leahy  : 

Resolved,  That  the  subject  of  federal  and  state  sales  taxes 
be  referred  to  the  committee  on  fiscal  relationships  of  federal 
and  state  governments,  when  appointed,  with  instructions  that 
a  study  be  made  of  the  subject  and  a  report  made  at  the  next 
annual  conference  of  this  Association. 

Chairman  Edmonds:  All  those  in  favor  of  the  resolution, 
please  vote  aye. 

(Ayes  and  Noes) 

Chairman  Edmonds:  The  ayes  have  it;  carried  unanimously. 
Now,  the  second  half,  "  Be  it  further  resolved." 

Edward  P.  Leahy  :  In  order  to  state  it  properly  it  will  be  neces- 
sary for  me  to  re-phrase  it  to  some  extent.  I  am  going  to  take  the 
responsibility  of  doing  it  in  this  manner : 

Resolved,  That  if  Congress,  prior  to  the  next  tax  confer- 
ence, shall  consider  the  enactment  of  a  federal  sales  tax,  it  is 
the  sense  of  this  conference  that  it  should  consider  a  distri- 
bution of  a  substantial  portion  of  the  proceeds  to  the  states. 

Chairman  Edmonds:  Any  debate? 

R.  Wayne  Newton  (Michigan)  :  I  will  not  try  to  state  this 
amendment.  I  think  the  Chair  can  help  me  state  it.  I  wonder  if 
that  cannot  be  so  amended  to  propose  that  the  distribution  be  on  a 
basis  that  would  compare  with  the  one  suggested  by  the  Massa- 
chusetts rule.  That  is  to  say :  Who  will  feel  safe  in  endorsing 
any  method  of  distribution  of  funds  without  knowing  what  that 
will  be? 

Chairman  Edmonds:  I  am  afraid  that  would  be  difficult.  I 
mean  to  say  that  you  are  getting  into  the  method  of  applying  a 
principle,  and  that  would  involve  a  great  deal  of  difficulty  in  the 
way  of  phraseology. 

R.  Wayne  Newton  :  I  am  trying  to  determine  what  the  prin- 
ciple is. 

Chairman  Edmonds:  I  assume  it  would  be  on  such  principle 
as  might  be  determined  by  the  act  of  Congress,  either  on  popula- 
tion or  some  other  basis  of  distribution,  but  whatever  it  would  be. 
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it  would  seem  to  me  if  you  pin  this  resolution  to  one  particular 
method,  you  may  be  handicapped  by  the  drawback  I  have  sug- 
gested. 

R.  Wayne  Newton:  It  seems  to  me  we  have  already  expressed 
an  opinion  in  this  conference  as  to  a  method  of  determining  the 
responsibility  to  the  states  by  corporations  paying  taxes.  If  you 
have  done  so,  I  see  no  reason  why  we  should  not  stand  by  that 
same  proposition  on  this  problem  here  just  as  if  the  taxes  had 
been  levied  by  the  state  alone. 

Chairman  Edmonds:  If  you  will  allow  me,  in  our  report  it 
was  merely  on  methods  of  allocating  the  income  of  an  interstate 
business  among  the  various  income  taxing  states.  Now,  this  is  a 
different  proposition. 

Henry  F.  Long:  I  am  assuming,  Mr.  President,  under  that 
resolution  two  methods  of  distribution  could  be  put  into  effect: 
first,  a  distribution  giving  to  the  state  one-half,  in  proportion  to 
population,  and,  perhaps,  second,  what  might  be  the  usual  distri- 
bution, to  take  all  the  funds  into  the  treasury  and  give  it  back  to 
the  states  in  the  form  of  activities. 

Charles  J.  Bullock  :  I  am  the  accidental  author  of  the  Massa- 
chusetts rule,  and  I  want  to  suggest  I  do  not  see  how  it  could 
possibly  be  applied  here.  The  Massachusetts  rule  refers  to  the 
allocation  of  corporate  net  income,  and  it  seems  to  me  directly 
inapplicable  to  the  sales  tax. 

Chairman  Edmonds:  Any  further  debate?  The  question  is  on 
the  adoption  of  the  resolution. 

Charles  J.  Bullock:  In  regard  to  the  adoption  of  that  reso- 
lution in  this  form,  I  want  to  point  out  that  it  departs  from  our 
custom  of  long  standing  to  adopt  resolutions  only  after  the  subject 
in  question  has  been  investigated  by  one  of  our  committees  and  we 
have  a  definite  report.  Here  we  voted  to  refer  a  certain  subject 
to  a  committee  for  investigation,  and  now  we  have  a  motion  that 
in  case  Congress  does  something  in  the  interim,  it  should  be  so 
and  so.  We  resolve  that  the  thing  be  done  without  any  report  of 
our  committee,  and  that  is  a  very  serious  departure  from  the  rules 
and  traditions  of  the  Association.  Any  resolution  in  regard  to 
how  a  sales  tax  should  be  divided,  etc.,  should  wait  the  report  of 
this  committee,  which  we  shall  have  before  us  at  the  next  meeting. 

Chairman  Edmonds:  Mr.  Query,  take  the  gavel,  please. 

W.  G.  Query  presiding. 

Franklin  S.  Edmonds:  With  reference  to  the  resolution  which 
is  now  before  the  house,  let  me  call  Dr.  Bullock's  attention  to  the 
fact  that  there  is  no  breach  whatever  with  the  traditions  of  the 
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National  Tax  Association,  be  they  honorable  or  useless.  What 
this  resolution  says  is  that  if  Congress  enacts  in  the  interim  before 
this  committee  reports,  a  federal  sales  tax,  it  should  give  serious 
consideration  to  the  status  of  the  states  on  that  subject.  That  is 
not  an  expression  of  preference  on  the  part  of  the  National  Tax 
Association  for  any  form  of  taxation.  It  is  a  statement  that  if  an 
emergency  arises  and  a  particular  solution  is  attempted,  then  con- 
sideration should  be  given  to  the  factor  which  the  resolution  brings 
into  the  matter. 

Now,  I  feel  on  this  subject  rather  strongly,  because  I  have  been 
thinking  about  it  for  two  or  three  years.  I  confess  I  am  ready  to 
go  a  little  further  ahead  than  those  perhaps  who  have  not  been 
thinking  about  it.  I  have  come  to  the  conclusion  that  it  is  entirely 
possible  that  people  may  defend  state  lines  to  the  point  of  protect- 
ing abuses,  and  if  that  be  so,  those  abuses  will  go,  and  they  will 
go,  body,  boots  and  breeches.  Economic  fact  is  far  stronger  than 
political  theory,  and  what  we  have  here  is  economic  fact,  that  fact 
being  that  in  order  to  collect  the  gasoline  tax  at  the  present  time, 
the  states  are  employing  thousands  of  people  and  paying  them 
salaries  out  of  the  public  treasury,  whereas  if  that  tax  were  col- 
lected by  the  federal  government  from  the  refiner,  all  that  expense 
would  go  by  the  board.  In  order  to  make  satisfactory  inadequate 
sales  taxes,  business  is  being  involved  in  continual  litigation  to 
determine  what  is  an  interstate  shipment  and  what  is  not  an  inter- 
state shipment,  and  business  does  not  know  what  the  cost  of  doing 
business  in  a  particular  locality  may  be,  whereas  the  entire  amount 
of  the  tax  could  be  collected,  if  levied,  at  the  source,  and  both  of 
these  legally  constituted  tax-imposing  authorities,  nation  and  state, 
get  their  share  of  the  revenue,  which  is  essential. 

My  feeling  is  frankly  that  we  ought  to  face  this  situation  with 
a  certain  degree  of  courage.  I  think  myself  that  the  resolution 
has  made  more  progress  than  I  hoped  for  it  when  I  put  it  in  on 
Tuesday.  I  had  an  idea  that  by  Tuesday  night  the  sachems  of  the 
tribe  would  be  having  their  tomahawks  in  my  skull.  Fortunately 
the  skull  still  remains  untouched. 

I  don't  think  that  there  is  any  particular  damage  about  making 
progress  in  a  hurry  when  it  is  something  the  obvious  relationships 
of  which  are  clear;  and  the  total  object  of  this  resolution,  as  I  see 
it,  confines  itself  to  this,  that  if  Congress  is  to  act  before  your 
committee  reports,  it  is  requested  to  take  two  factors  into  consid- 
eration, and  that  is  all  that  is  involved. 

Now,  is  there  anything  dangerous  in  that?  Is  there  anything 
that  is  wicked  in  that?  Is  there  anything  that  violates  the  tra- 
ditions of  this  honorable  Association  in  that?  Personally,  I  fail  to 
see  it,  and  therefore  I  am  going  to  sit  down  on  the  floor  and  vote 
for  that  resolution. 
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Charles  J.  Bullock:  I  want  to  take  the  opportunity  to  point 
out  that  our  distinguished  president  made  pretty  clear  what  escapes 
him,  that  it  is  the  merits  of  the  question  that  we  are  now  settling 
if  we  vote  for  this. 

I  suspect,  too,  that  it  is  further  true  that  there  is  the  tendency 
that  was  exemplified  in  that  letter  that  was  read  to  us  from  Adams, 
in  which  Tommy  remarked  that  he  hoped  we  should  utilize  the 
steam  of  this  present  depression  for  the  purpose  of  putting  over 
various  things  in  the  line  of  taxation  in  which  he  and  some  of  us 
are  interested;  and  that  is  exactly  what  is  being  done  in  this  time 
of  depression.  Various  things  like  public  ownership,  redistribu- 
tion of  wealth,  etc.,  etc.,  are  being  sought  to  be  put  over,  in  the 
guise  of  remedies  for  the  various  evils  of  the  present  depression. 
If  there  ever  was  a  time  when  we  should  stand  by  our  established 
practice  and  investigate  before  we  resolve,  and  adopt  resolutions 
only  upon  reports  of  committees  that  have  considered  the  matter, 
this  is  such  a  time. 

Franklin  S.  Edmonds:  I  don't  want  this  to  get  into  a  dialogue. 
I  would  perfectly  agree  with  Dr.  Bullock  that  this  is  a  time  in 
which  you  don't  want  to  put  over  vicious  things.  I  would  say  it 
is  a  time  in  which  we  might  well,  as  Tommy  Adams  said,  use  the 
steam  that  is  generated  by  this  depression  to  put  over  sensible 
reforms.  I  have  heard  no  word  of  criticism  of  the  idea  that  these 
sales  taxes  are  taxes  which  are  better  collected  nationally  than 
locally.  If  there  is  anybody  that  challenges  that  proposition,  he 
has  not  challenged  it  in  my  hearing,  and  all  we  are  asking  here  is 
that  if  Congress  acts  before  we  get  done  with  our  investigation, 
Congress  should  consider  the  status  of  the  states. 

Charles  J.  Bullock  :  I  want  to  point  out  that  that  question 
has  not  been  put  before  this  conference  in  such  shape  that  it  could 
be  discussed,  as  it  was  brought  out  by  the  presidential  address. 
There  have  been  conversations  and  there  have  been  kind  words 
for  the  president's  most  interesting  and  able  address,  but  we  have 
had  no  opportunity  to  discuss  it.  If  we  had  such  an  opportunity 
I  suspect  the  president  would  hear  a  number  of  things  along  that 
line  that  he  would  admit,  at  least,  were  worthy  of  consideration 
of  the  committee  having  the  thing  in  charge. 

The  matter  is  being  prejudged.  We  have  not  had  time  to  dis- 
cuss it,  and  we  certainly  all  ought  to  abide  by  our  established  rule. 

Simeon  E.  Leland  (Illinois)  :  I  think  Dr.  Bullock  is  somewhat 
in  error  in  saying  that  these  matters  have  not  been  discussed.  If 
you  go  back  into  the  proceedings  for  some  time  you  will  find  there 
has  been  some  consideration  previously  of  inter-governmental  fiscal 
relationship  in  the  separation  of  revenue  sources,  the  sharing  of 
revenues,   and  grants   in   aid ;   and   on   this   particular   occasion   I 


REPORT  OF  RESOLUTIONS  COMMITTEE  455 

think  it  ought  to  be  pointed  out  from  the  standpoint  of  fiscal  theory 
and  the  principles  involved,  that  this  is  not  necessarily  an  evil,  the 
sharing  of  revenues  between  governments,  and  perhaps  after  all 
there  is  a  good  case  for  it.  I  do  not  think  it  has  been  thoroughly 
aired  and,  of  course,  I  think  it  ought  to  be  considered,  but  it  is 
not  the  first  time  that  the  subject  has  come  up. 

Royal  B.  Gushing  (Illinois)  :  It  occurs  to  me  that  we  are  not 
committing  the  conference  to  a  request  of  Congress  to  make  this 
division  but  to  give  it  due  consideration.  Our  conference  in  re- 
ferring this  to  a  special  committee  to  consider  is  committing  this 
conference  to  the  position  that  this  is  a  question  that  is  worthy 
of  due  consideration  by  the  conference  through  this  special  com- 
mittee, and  if  it  is  worthy  of  consideration  by  the  committee  I 
think  it  is  worthy  of  consideration  by  Congress  when  it  comes  to 
enactment  into  law. 

Francis  N.  Whitney  (New  York)  :  I  am  wholly  convinced 
that  this  is  a  subtle  way  of  having  this  conference  put  on  record 
in  favor  of  having  the  federal  government  collect  and  distribute 
taxes.  I  am  unalterably  opposed  to  it,  and  therefore,  Mr.  Chair- 
man, I  move  to  lay  the  resolution  on  the  table. 

Chairman  Query:  You  have  heard  the  motion.    Is  it  seconded? 

(Motion  duly  seconded) 

Chairman  Query  :  The  motion  has  been  seconded.  Mr.  Whit- 
ney moved  to  lay  the  last  part  of  the  divided  resolution  on  the 
table :  All  in  favor  of  Mr.  Whitney's  motion  say  aye. 

(Ayes) 

Chairman  Query  :  Opposed,  no. 

(Noes) 

Chairman  Query  :  The  noes  were  the  louder.  All  those  favor- 
ing Mr.  Whitney's  motion,  please  stand. 

(Rising  vote) 

Chairman  Query  :  All  those  opposed,  please  stand. 

(Rising  vote) 

Chairman  Query:  By  vote  of  22  to  15  Mr.  Whitney's  motion 
prevails  and  the  resolution  is  tabled. 

(Franklin  S.  Edmonds  resumes  the  Chair) 

Chairman  Edmonds:  Any  further  report,  Judge  Leahy? 

Edward  P.  Leahy:  The  next  resolution  is: 
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Resolved,  that  this  conference  request  the  National  Tax 
Association  to  continue  the  committee  on  Delinquent  Taxes 
and  that  the  conference  record  its  appreciation  of  the  pains- 
taking work  of  this  committee  as  reflected  in  the  presentation 
of  its  second  report,  which  is  hereby  received. 

The  committee  moves  the  adoption  of  that  resolution. 

(Motion  duly  seconded) 

Chairman  Edmonds:  Are  you  ready  for  the  question. 

(Ayes  and  Noes) 

Chairman  Edmonds:  So  ordered. 

Edward  P.  Leahy: 

Resolved,  that  the  report  of  the  committee  on  Motor  Veh- 
icle Taxation,  presented  to  this  conference,  be  received,   and 
that  the   National   Tax  Association   be   requested   to   continue 
this   committee   for   further   study   and   investigation   w'ith   in- 
structions to  report  the  results  thereof  to  the  next  conference. 
The  committee  moves  the  adoption  of  that  resolution. 
Chairman  Edmonds:  Any  debate  of  this? 
(Ayes  and  Noes) 
Chairman  Edmonds:  The  ayes  have  it;  so  ordered. 

Edward  P.  Leahy  :  The  next  resolution  provided  for  the  ap- 
pointment of  a  committee  on  uniformity  in  state  taxing  legisla- 
tion, with  authority  to  suggest  to  the  state-taxing  authorities  such 
taxing  measures  as  have  been  or  may  be  endorsed  by  this  Asso- 
ciation. 

In  the  report  this  morning  the  committee  recommended  the  pas- 
sage of  that  resolution.  Since  then  there  has  been  considerable 
comment  in  regard  to  it,  and  it  has  been  suggested  that  the  pur- 
pose of  this  resolution  can  be  accomplished  through  the  office  of 
the  secretary  of  the  National  Tax  Association  rather  than  by  the 
appointment  of  the  new  committee,  and  in  view  of  that  I  am 
going  to  take  the  responsibility  of  recommending  as  a  committee 
substitute  the  adoption  of  the  following  resolution : 

Resolved,  that  the  secretary  of  the  National  Tax  Associa- 
tion be  requested  to  transmit  to  the  taxing  authorities  of  the 
states  copies  of  such  measures  tending  to  promote  uniformity 
and  reciprocity  in  state  taxation  as  have  been  or  may  be  en- 
dorsed by  this  Association. 

I  move  the  passage  of  the  substitute. 

r Motion  duly  seconded) 
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Chairman  Edmonds:  Is  there  objection  from  any  member  of 
the  committee? 

Farwell  Knapp  :  I  have  no  objection  to  it,  but  I  would  just 
like  to  point  out  that  the  substitute  as  read  seems  to  provide  that 
the  secretary  transmit  copies  of  suggested  laws  —  or  that  is  my 
understanding  of  it,  anyway. 

Edward  P.  Leahy:  It  is  copies  of  such  measures  as  have  been 
endorsed  by  this  Association. 

Mr.  Knapp  :  That  does  not  refer  to  statutes  but  other  proposals 
not  in  the  form  of  a  drafted  statute?    Is  my  understanding  correct? 

Chairman  Edmonds  :  I  think  it  would  cover  both,  either  sug- 
gestions in  the  form  of  general  reports,  or  suggestions  in  the  form 
of  completed  statutes.  For  instance,  in  the  Alice  P.  Martin  case, 
that  is  a  statute  that  has  been  drafted  and  approved  by  the  con- 
ference, also  the  Massachusetts  formula,  although  it  has  not  yet 
been  endorsed. 

Are  you  ready  for  the  question  ? 

(Ayes  and  Noes) 

Chairman  Edmonds  :  The  ayes  have  it ;  so  ordered. 

Edward  P.  Leahy:  The  next  resolution  is: 

Whereas,  The  report  of  the  committee  of  the  National 
Tax  Association  to  review  the  plan  proposed  by  a  former 
committee  on  ;i  Plan  of  a  Model  System  of  State  and  Local 
Taxation  indicates  incomplete  investigation  of  several  phases 
of  this  broad  field,  for  lack  of  time,  therefore  be  it 

Resolved,  That  the  conference  express  its  high  apprecia- 
tion of  the  labors  of  this  committee  and  of  the  valuable  con- 
tribution it  has  made  in  its  report  to  this  conference. 

Resolved  further,  That  the  Executive  Committee  of  the 
National  Tax  Association  be  requested  to  consider  the  sug- 
gestions of  this  report,  for  further  investigation  of  these 
incompleted  subjects,  preferably  by  a  continuation  of  this 
committee  for  another  year,  or  by  the  appointment  of  special 
committees  for  this  purpose. 

The  committee  recommends  the  adoption  of  this  resolution. 

(Motion  duly  seconded) 

Chairman  Edmonds:  Any  debate? 

(Ayes  and  Noes) 

Chairman  Edmonds  :  Carried  unanimously. 

Edward    P.    Leahy:    The    following    resolution    presented    by 
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President  Edmonds  has  not  been  formally  considered  by  the  reso- 
lutions committee,  and  I  take  the  same  position  in  regard  to  it 
that  I  did  to  a  previous  one,  that  unless  some  member  of  the 
resolutions  committee  objects,  I  shall  assume  that  the  members 
approve  the  resolution  and  recommend  its  adoption : 

Resolved,  That  this  conference  hereby  approves  of  the 
recommendation  of  the  committee  on  Uniformity  and  Reci- 
procity in  State  Taxing  Legislation  as  to  the  allocation  of  net 
income  among  the  income-taxing  states,  as  set  forth  in  the 
final  report  of  said  committee  presented  to  this  conference. 

Chairman  Edmonds:  Any  objection  from  the  committee? 

Edward  P.  Leahy  :  I  move  its  adoption. 

Chairman  Edmonds:  Is  the  motion  seconded? 

Philip  Zoercher:  Motion  seconded. 

Chairman  Edmonds:  Are  the  members  of  the  conference  ready 
for  the  question  ? 

(Ayes  and  Noes) 

Chairman  Edmonds  :  Motion  carried ;  the  ayes  have  it. 

Edw^ard  p.  Leahy  :  The  next  resolution  is : 

Resolved,  That  the  26th  Annual  Conference  on  Taxation 
under  the  auspices  of  the  National  Tax  Association  record  in 
emphatic  terms  its  recognition  and  appreciation  of  the  gener- 
ous hospitality  and  manifold  courtesies  extended  to  its  mem- 
bers and  their  ladies  by  the  official  and  civic  life  of  the  state 
of  Arizona  and  the  city  of  Phoenix  and  its  environs,  and  that 
the  conference  further  give  formal  expression  of  the  profound 
thanks  of  all  concerned  for  the  bountiful  provision  made  for 
their  comfort  and  entertainment  by  the  Arizona  State  Tax 
Commission,  the  management  of  the  Hotel  Westward  Ho,  the 
press  of  the  city  of  Phoenix,  and  by  the  officials  and  com- 
mittees in  charge  of  the  local  arrangements,  whose  efforts 
have  contributed  in  so  high  a  degree  to  the  pleasure  and  profits 
of  those  in  attendance. 

The  committee  recommends  adoption. 

Chairman  Edmonds:  Is  the  motion  seconded? 

(Motion  duly  seconded) 

Chairman  Edmonds:  Let  us  put  that  by  a  rising  vote,  as  an 
expression  of  our  appreciation.     All  those  in  favor,  please  rise. 

Royal  B.  Cushing  (Illinois)  :  I\Iay  not  all  those  in  attendance, 
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whether  delegates  or  not,  all  who  have  enjoyed  the  hospitality  of 
Phoenix,  rise? 

Chairman  Edmonds  :  Everybody  has  arisen  except  Mr.  Alurphy 
and  his  colleagues.     The  vote  is  unanimous. 

Mr.  Murphy,  we  ask  you  to  convey  to  the  newspapers,  the 
authorities  of  the  state,  the  city,  the  authorities  of  the  hotel,  and 
the  ladies  who  have  served  on  the  ladies'  committee,  and  all  of 
those  who  have  united  to  make  this  convention  a  success,  our  deep 
thanks  and  our  hearty  and  sincere  appreciation. 

M.  A.  Murphy  (Arizona)  :  We  have  been  glad  to  have  you 
here,  and  thank  you  for  coming. 

Chairman  Edmonds  :  The  floor  is  now  open  to  invitations  for 
the  next  conference. 

Philip  Zoercher  (Indiana)  :  As  a  result  of  the  action  of  the 
last  National  Tax  Conference  a  committee  was  appointed,  and  that 
committee  has  continued  to  discuss  the  question  of  controlling 
public  expenditures.  I  think  at  Atlanta  I  asked  that  this  confer- 
ence meet  at  Indianapolis,  and  I  promised  at  that  time  that  if  the 
conference  was  held  there  we  will  bring  into  the  gathering  of  the 
assembly  part  of  our  records  to  show  what  Indiana  has  done  in 
the  last  twelve  years.  I  think  that  with  the  study  that  is  going  to 
be  made  in  the  next  twelve  months,  next  year  when  this  committee 
makes  its  report  will  be  an  ideal  time  for  this  conference  to  meet 
in  Indianapolis.  I  present  to  you  an  invitation  by  the  governor  of 
the  state  of  Indiana  and  also  by  the  mayor  of  the  city  of  Indian- 
apolis, and  by  the  president  of  the  chamber  of  commerce,  setting 
out  in  detail  the  accommodations  they  will  have  for  you.  I  am 
satisfied  that  you  will  be  given  a  hearty  welcome  by  everybody  in 
the  old  Hoosier  state. 

We  have  at  the  head  of  our  state  now  an  outstanding  governor, 
a  man  who,  when  you  come  there,  will  give  you  a  hearty  greeting, 
and  I  am  satisfied  that  you  will  agree  with  us  that  we  have  an 
outstanding  official  in  that  office,  and  the  acts  of  the  last  .session 
of  the  legislature  show  that  he  has  shown  wonderful  leadership. 
We  certainly  believe  that  the  place  for  holding  the  next  conference 
is  in  Indiana,  in  the  city  of  Indianapolis,  which,  as  President  Har- 
rison said,  is  no  mean  city. 

Oscar  Lesek  :  May  I  ask  Mr.  Zoercher  one  question  ? 

Chairman  Edmonds:  I  think  that  is  entirely  in  order. 

Oscar  Leser:  Has  your,  state  ratified  the  repeal  of  the  Eighteenth 
Amendment? 
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Philip  Zoercher:  Yes,  sir,  in  one  day's  session. 
Chairman  Edmonds  :  Any  further  invitations  ? 

Mr.  Knapp  (Connecticut)  :  I  would  like  to  put  in  a  word  for 
Connecticut,  preferably  New  London,  Connecticut,  as  the  scene  of 
the  next  conference.  I  believe  that  the  old  whaling  city  on  the 
Sound  is  one  of  the  most  beautiful  places  on  the  eastern  coast, 
and  one  of  the  most  satisfactory  that  could  be  found  for  this 
conference. 

Chairman  Edmonds:  Any  further  invitations? 

Fred  Parkinson  (Oklahoma  City)  :  I  would  like  to  place  in 
nomination  Oklahoma  City.  It  /is  centrally  located,  and  many  of 
the  principal  railroads  run  through  there.  There  is  about  the 
biggest  oil  field  that  you  can  see  almost  anywhere  in  the  United 
States.  We  have  hotel  facilities,  and  we  certainly  would  appre- 
ciate your  holding  the  next  conference  in  Oklahoma  City. 

Secretary  Query  :  In  addition  to  the  invitations  presented  from 
the  floor,  I  have  about  a  dozen  more  invitatsons  from  states  and 
certain  cities  within  states  that  I  shall  place  before  the  executive 
committee  of  the  Association. 

We  have  an  inviitation  from  the  governor  of  Minnesota,  an  invi- 
tation from  Washington,  D.  C,  from  Chicago,  Illinois,  from  Mem- 
phis, Tennessee,  from  Nashville,  Tennessee,  from  St.  Louis,  and 
probably  a  dozen  or  more  hotels. 

Henry  F.  Long:  Any  from  Alaska? 

Edward  P.  Leahy  :  I  don't  think  we  ought  to  forget  the  fact 
that  we  have  been  invited  to  come  back  to  Phoenix ! 

Chairman  Edmonds:  Are  there  any  further  invitations?  If 
not,  any  further  business  to  come  before  the  National  Tax  Con- 
ference? Please  remember  that  when  the  conference  adjourns, 
the  annual  meeting  of  the  National  Tax  Association  convenes 
immediately,  but,  is  there  any  further  business  to  come  before  the 
National  Tax  Conference? 

C.  M.  Zander  (Arizona)  :  I  want  to  take  occasion  at  this  time 
to  say  how  I  appreciate  the  members  of  this  conference.  It  was 
some  twenty-one  years  ago  that  I  attended  the  first  conference  of 
the  National  Tax  Association.  Then  I  went  into  their  midst  from 
the  baby  state  of  Arizona,  a  baby  in  the  game  of  taxation.  I  got 
much  information  that  I  used  for  my  own  benefit,  as  a  tax  official 
of  Arizona,  and  I  think  I  can  speak  for  every  succeeding  tax 
official  of  Arizona  that  they  have  fared  in  the  same  manner,  that 
the  National  Tax  Association  has  been  of  the  greatest  assistance  to 
the  state  of  Arizona;   and   it   is   with   the  greatest  pleasure   now 
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that  this  Association  finally  favored  the  state  of  Arizona  with  its 
presence,  and  that  it  is  for  me  to  pay  that  tribute  to  this  organ- 
ization. 

I  want  to  say,  speaking  for  Arizona,  that  of  all  the  chairmen 
that  have  presided  over  the  tax  conferences,  without  any  disrespect 
to  all  former  chairmen,  the  present  chairman  has  impressed  the 
people  of  Arizona  as  being  the  fairest  and  most  able  chairman  that 
any  conference  ever  had. 

Now,  I  want  to  divert  just  a  little  to  call  attention  to  the  fact 
that  I  am  sitting  in  the  midst  of  a  bouquet.  On  either  side  of  me 
are  the  present  lady  members  of  the  Arizona  State  Legislature. 
We  have  Mrs.  Nellie  Bush,  the  chairman  of  the  Judiciary  Com- 
mittee. She  is  a  lawyer.  We  have  Miiss  Mary  Frances,  Miss 
Bridgie  Porter,  and  Mrs.  Blanche  Cavness.  I  am  not  saying  this 
because  I  am  surrounded  at  this  time.  I  have  been  accused  of 
being  a  politician,  but  I  deny  that  that  quaiification  has  anything 
to  do  with  my  present  statement.  In  my  present  experience  I  have 
found  that  the  women  members  of  the  legislature  carry  out  their 
oaths  of  office  and  their  campaign  promises  better  than  the  men  do. 

I  will  ask  the  ladies  to  rise.     Mrs.  Nellie  Bush. 

Mrs.  Nellie  Bush   (rising)  :  Thanks. 

Mr.  Zander:  Mary  Frances. 

Mary  Frances  (rising) 

Mr.  Zander  :  Mrs.  Bridgie  Porter. 

Mrs.  Bridgie  Porter  (rising) 

Mr.  Zander:  Mrs.  Blanche  Cavness. 

Mrs.  Blanche  Cavness  (rising) 

Mr.  Zander:  Mrs.  Porter  is  the  author  of  the  law  now  on  the 
statute  books  which  provides  for  the  execution  of  criminals  by 
lethal  gas. 

Chairman  Edmonds:  I  followed  the  gentleman's  remarks  with 
very  great  appreciation  down  to  that  last  sentence.  For  his  cour- 
teous reference  to  the  chairman  of  the  conference  I  give  the  most 
hearty  thanks.  For  the  opportunity  of  the  members  of  the  con- 
ference to  meet  with  the  ladies  who  belong  to  the  General  Assembly 
of  Arizona,  I  tender  my  thanks  in  the  name  of  you  all.  We  are 
glad  you  are  with  us  and  that  you  have  been  able  to  do  what  you 
have  accomplished. 

Is  there  any  further  business  to  come  before  the  conference? 
If  not,  a  motion  to  adjourn  the  conference  would  be  in  order. 

Philip  Zoercher  (Indiana)  :  I  move  the  conference  adjourn. 
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Chairman  Edmonds  :  Judge  Zoercher  moves  that  the  National 
Tax  Conference  do  now  adjourn. 

(Motion  duly  seconded) 

(Ayes  and  Noes) 

Chairman  Edmonds  :  It  is  so  ordered,  and  I  hereby  declare 
the  twenty-sixth  annual  National  Tax  Conference  to  be  duly  ad- 
journed. 
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President  Franklin  S.  Edmonds:  The  Annual  Meeting  of  the 
National  Tax  Association  will  now  be  in  order.  All  of  the  mem- 
bers who  have  been  present  here  are  invited  to  stay.  The  busi- 
ness will  not  be  very  long,  and  there  is  nothing  private  conducted. 
It  is  just  the  corporation  business  necessary  to  continue  the  cor- 
poration. 

This  meeting  has  been  convened  in  accordance  with  the  by-laws 
of  the  corporation,  which  require  that  the  annual  meeting  of  the 
corporation  should  be  held  at  the  same  time  as  the  Annual  Tax 
Conference. 

Mr.  Secretary,  has  due  announcement  been  made  by  publication 
of  the  time  and  place  of  the  meeting?  The  secretary  answers  that 
it  has,  and  presents  the  June  Bulletin  with  the  time  and  place  of 
the  meeting  shown  therein. 

Mr.  Secretary,  is  there  a  quorum  present? 

Secretary  Query:  Yes. 

President  Edmonds:  Of  the  National  Tax  Association? 

Secretary  Query  :  Yes,  sir. 

President  Edmonds:  The  answer  is  that  there  is  a  quorum. 

The  first  business  is  the  receipt  of  the  reports  of  the  officers  of 
the  Association.  Mr.  Query,  will  you  please  submit  the  report 
of  the  treasurer. 

Report  of  W.  G.  Query,  Treasurer,  National  Tax  Asso- 
ciation, FOR  THE  Year  Ending  June  30,  1933. 

Receipts  for  the  Year  Ending  June  30,  1932 

Dues    $4,687.00 

Subscription  to  the  Bulletin    102.00 

Sale  of  Publications    444.30 

Dividends  and  interest,  including  interest  on  bank 

deposits    1,520.92 

$6,754.22 
(463) 
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Disbursements  for  the  Year  Ending  June  30,  1933 

Publications: 

1932  Proceedings,  Vol.  25.  and  The  Bulletin, 

Vol.  18    . . . .' $3,839.46 

1932   Conference;   Reporting,   traveling.    Programs   and 

miscellaneous   694.83 

Clerical  and  office  expenses : 

Secretary  and  treasurer    1,500.00 

Editor,  The  Bulletin   900.00 

Printing,  stationery,  postage  and  express  175.94 

Storage    60.00 

Safe-deposit  box : 

Annual  rent,  $7.50 ;  tax,  $0.75   8.25 

Federal  check  tax .  1-16 

Exchange ;  Canadian  checks   8.54 

$7,188.18 
Excess  disbursements  over  receipts  of   $433.96 

President  Edmonds  :  You  have  heard  the  report. 

A.  J.  Maxwell  (North  Carolina)  :  I  move  the  report  of  the 
treasurer,  as  submitted,  be  received,  and  that  the  summaries  therein 
of  receipts  and  disbursements  during  the  last  fiscal  year  be  ap- 
proved. 

(Motion  duly  seconded) 

President  Edmonds  :  Any  debate  or  question  r 

(Ayes  and  Noes) 

President  Edmonds:  The  ayes  have  it;  so  ordered. 

Are  there  any  further  reports  which  come  to  the  National  Tax 
Association?  The  only  other  one  I  know  of  is  Dr.  Fairchild's 
committee.  I  think  he  said  there  would  be  no  report  at  this 
meeting. 

Any  other  report.  Dr.  Bullock  ? 

Charles  J.  Bullock:  In  behalf  of  the  committee  on  nomina- 
tions, if  you  are  ready  for  that  report. 

President  Edmonds:  Is  there  any  other  business  report? 

(No  response) 

President  Edmonds:  Then  you  are  in  order,  Dr.  Bullock. 

Charles  J.  Bullock  :  Your  committee  on  nominations  submits 
the  names  of  the  following  for  the  officers  of  the  Association  dur- 
ing the  coming  year : 
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For  president,  Mr.  Alfred  E.  Holcomb,  of  New  York;  for  vice- 
president,  Mr.  Henry  F.  Long,  of  Massachusetts;  for  secretary, 
Mr.  Walter  G.  Query,  of  South  Carolina;  and  for  treasurer,  Mr. 
Walter  G.  Query,  of  South  Carolina. 

For  members  of  the  executive  committee  for  the  term  of  three 
years,  expiring  in  1936,  Mr.  Jens  P.  Jensen,  of  Kansas;  Mr.  Ed- 
ward P.  Leahy,  of  Rhode  Island;  Mr.  Roscoe  E.  Hammond,  of 
Utah. 

As  honorary  members  of  the  executive  committee,  to  serve  for 
one  year:  Mr.  J.  T.  White,  assistant  provincial  treasurer  of  On- 
tario, Canada;  Mr.  E.  W.  Watts,  tax  commissioner  of  the  Prov- 
ince of  Manitoba,  Canada. 

President  Edmonds  :  You  have  heard  the  report  of  the  com- 
mittee on  nominations.  What  is  the  pleasure  of  the  Association 
with  respect  to  the  same? 

Oscar  Leser  (Maryland)  :  I  move  the  secretary  cast  a  ballot 
for  the  entire  list. 

President  Edmonds:  The  secretary  is  on  the  list.  Won't  you 
cast  a  ballot? 

Francis  N.  Whitney  (New  York)  :  Before  that  is  put,  I  rise 
to  second  the  motion. 

President  Edmonds  :  Then  you  second  the  motion  ? 

Francis  N.  Whitney:  I  rise  to  second  Judge  Leser's  motion. 

President  Edmonds  :  You  second  the  motion  ? 

Francis  N.  Whitney  :  I  am  going  to  second  some  motion  be- 
fore I  get  through. 

President  Edmonds  :  It  has  been  moved,  and  after  great  diffi- 
culty seconded,  that  a  ballot  be  cast  for  the  nominations  of  the 
committee.  I  think  I  will  ask  Judge  Leser  to  cast  the  ballot,  be- 
cause the  secretary's  name  is  upon  it.  All  in  favor  of  the  motion 
as  stated,  please  signify,  etc. 

(Ayes  and  Noes) 

President  Edmonds:  Judge  Leser,  have  you  cast  the  ballot? 

Oscar  Leser:  I  have. 

President  Edmonds  :  Then  I  take  great  pleasure  in  declaring 
that  the  following  have  been  elected  for  officers  of  this  Association 
for  the  ensuing  year  : 

For  president:  Alfred  E.  Holcomb. 

For  vice-president,  Henry  F.  Long. 

For  secretary  and  treasurer :  Walter  G.  Query. 
30 
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For  members  of  the  executive  committee :  Jens  P.  Jensen,  Roscoe 
E.  Hammond  and  Edward  P.  Leahy,  and  having  been  duly  elected 
they  now  become  the  officers  of  the  National  Tax  Association ;  and 
also  the  two  honorary  members  of  the  executive  committee,  J.  T. 
White  and  E.  W.  Watts,  being  the  honorary  members  residing  in 
the  Dominion  of  Canada. 

Francis  N.  Whitney  (Xew  York)  :  ^Mr.  President,  I  was  not 
permitted  to  speak  on  the  motion.     May  I  have  a  few  minutes? 

President  Edmonds  :  You  certainly  may,  sir,  to  speak  on  any- 
thing in  your  heart. 

Francis  N.  Whitney:  We  have  waited  a  long  time  in  the 
history  of  this  Association  before  we  elected  Mr.  Holcomb  its 
president.  I  hoped  it  might  be  my  good  fortune,  before  I  was  cut 
ofif  by  the  Chair,  to  say  something  before  the  ballot  was  cast,  but 
I  am  going  to  say  it  now,  willy-nilly. 

I  think  I  have  known  Mr.  Holcomb  longer  than  any  member  of 
the  Association,  certainly  longer  than  any  member  in  this  room. 
Knowing  him  as  I  do,  knowing  what  he  has  done  for  the  Asso- 
ciation, and  what  he  has  done  for  taxation  in  this  country,  and 
what  he  knows  about  taxes,  makes  him  eminently  fitted  to  occupy 
the  position  of  president  of  the  Association. 

Mr.  Holcomb  and  I  have  been  associated  indirectly  in  taxation 
for  about  thirty-six  or  thirty-seven  years.  Now,  that  is  a  long 
time.  I  have  never  known  Mr.  Holcomb  to  do  anything  in  con- 
nection with  tax  matters  that  was  not  open  and  aboveboard.  I 
have  never  known  him  to  sacrifice  principle  for  his  client;  I  have 
never  known  him  to  use  backstair  methods;  and  it  was  with  the 
greatest  of  pleasure  that  I  wanted  to  second  his  nomination.  I  had 
hoped  that  in  the  wisdom  of  the  Chair,  and  due  to  the  fact  that  I 
have  known  Mr.  Holcomb  so  long  and  so  well,  that  I  might  have 
been  placed  upon  the  nominating  committee,  but  I  also  realized, 
gentlemen,  that  I  am  looked  upon  as  a  big,  bad  wolf,  and  therefore 
I  was  not  named  on  that  committee.  I  am  not  going  to  permit 
this  time  to  pass  without  standing  here  and  testifying  to  my  affec- 
tion and  deep  regard  for  Mr.  Holcomb,  and  to  say  to  him  and  to 
every  member  in  this  room  that  I  personally  owe  a  great  deal  to 
him,  that  you  all  owe  a  great  deal  to  him,  and  that  you  cannot 
pay  your  debt  by  making  him  president  of  this  Association,  but 
you  can  in  that  way,  small  as  it  is,  recognize  his  sterling  worth. 
He  is  a  man  who  stands  out  far  above  the  run  of  the  mine.  He 
is  a  man  and  a  gentleman. 

Chairman  Edmonds  :  Now,  to  get  the  record  straight,  the  Chair 
will  appoint  Mr.  Whitney  and  Dr.  Bullock  as  a  committee  to  escort 
the  newly  elected  president  to  the  rostrum,  and  Judge  Zoercher 
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and  Mr.  Maxwell  as  a  committee  to  escort  the  newly  elected  vice- 
president  to  the  rostrum.  Will  the  committees  please  proceed  to 
the  discharge  of  their  duties. 

(Newly  elected  president  and  vice-president  escorted  to  platform) 

President  Edmonds:  Ladies  and  Gentlemen  of  the  National 
Tax  Association :  I  take  pleasure  in  presenting  to  you  the  president 
for  the  next  j-ear,  Mr.  Alfred  E.  Holcomb. 

President-elect  Alfred  E.  Holcomb  :  Mr.  President,  the  words 
that  have  just  been  spoken  affect  me  rather  more  than  ordinary 
words.  It  is  true  that  Mr.  Whitney  and  I  have  worked  together 
a  great  many  years,  and  I  think  I  can  say  the  same  things  about 
him  that  he  has  said  so  finely  about  me.  He  has  likewise  worked 
with  entire  regard  to  principle  and  without  regard  to  personal 
advantages.  I  cannot  adequately  express  the  feeling  I  have  in 
succeeding  you,  Mr.  President,  and  I  think  I  should  express  my 
regret  and  the  regret  of  all  that  we  cannot  have  you  with  us  as  a 
continuous  president,  but  that  is  not  in  the  law  of  the  Medes  and 
Persians.  To  those  who  have  been  through  this  strenuous  cam- 
paign that  I  have  had  for  election,  I  express  my  sincere  thanks,  and 
say  to  you  that  I  shall  endeavor  to  merit  your  support  under  such 
strenuous  circumstances  in  the  hard  campaign  that  we  have  won. 

Of  course,  as  you  know,  most  of  my  work  during  the  years  has 
been  devoted  to  organization  matters.  It  has  been  my  desire  to  see 
the  National  Tax  Association  be  a  perpetual  body,  and  it  has  been 
with  a  great  deal  of  interest  that  I  watched  its  course  and  won- 
dered how  it  could  exist,  all  these  years,  w^hen  other  organizations 
that  have  come  up,  of  this  character,  have  failed.  And  this  is 
because,  as  I  have  always  thought,  they  have  not  been  founded  on 
those  principles  that  we  established  at  the  start  of  this  organiza- 
tion. Those  principles  are  the  things  that  have  mainly  interested 
me,  and  they  will  interest  me  in  the  future.  Through  the  few 
months  that  I  serve  I  shall  endeavor  to  continue  that  interest;  and 
after  those  few  months  have  passed  I  shall  still  continue  that 
interest. 

Of  course,  you  are  placing  me  in  a  hot  spot  by  putting  me  in  a 
class  with  eminent  scholars  and  statesmen  and  lawyers,  those  who 
have  served  and  passed;  and  when  I  think  of  the  eminence  of 
those  men  I  feel  very  humble.  However,  I  shall  endeavor  to  carry 
on  as  I  have  in  the  past,  mainly  devoting  myself  to  seeing  that  the 
association  retains  its  ideals  and  its  methods  and  its  purposes  and 
the  technique,  which  is  somewhat  exacting,  whereby  the  confer- 
ence can  be  correlated  with  the  association  in  a  proper  way,  with- 
out causing  the  purposes  to  be  frustrated  by  red  tape  or  archaic 
rules.  If  we  have  archaic  rules,  we  must  dispose  of  them,  but  I 
fhink  that  the  existence  through  all  these  years  of  the  association 
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is  rather  fair  proof  that  we  are  founded  on  correct  principles,  and 
that  those  principles  will  sustain  us  in  the  future  as  they  have  in 
the  past. 

I  thank  you,  and  I  appreciate  the  honor  of  this  little  service. 

Philip  Zoercher:  We  present  Henry  F.  Long,  vice-president- 
elect of  the  National  Tax  Association. 

Vice-President-elect  Henry  F.  Long  :  Mr.  Chairman  and  Mr. 
President  Holcomb :  As  it  is  necessary  for  a  vice-president  to  be 
seen  and  not  heard,  I  will  promise  that  I  will  undertake  to  be  a 
good  vice-president,  do  nothing  to  interfere  with  the  president, 
and  if  there  is  atmosphere  in  the  National  Tax  Association  equal 
to  the  area  of  the  state  of  Texas,  I  will  try  to  lose  myself  in 
that  area. 

Chairman  Edmonds:  Now,  Ladies  and  Gentlemen,  so  far  as  I 
know  the  business  of  the  session  has  been  transacted. 

I  want  to  take  this  opportunity,  as  my  last  official  act,  to  thank 
the  members  of  the  association  and  of  the  conference  for  the  con- 
fidence which  was  placed  in  me,  for  the  attendance  that  there  has 
been  at  this  conference,  and  to  thank  those  who  have  participated 
in  the  technical  discussions,  by  which  we  have  all  profited. 

I  feel  particularly  as  if  I  wanted  to  say  a  word  of  special  thanks 
to  Walter  G.  Query,  who  is  hiding  over  there  in  the  corner,  be- 
cause as  secretary  he  certainly  has  done  a  mammoth  lot  of  work 
during  the  past  year,  and  it  is  worth  while  that  you  should  know 
that  the  only  thing  that  keeps  the  work  moving  smoothly  is  the 
untiring  energy  and  devotion  of  the  volunteer  workers  like  Mr. 
Query  and  Miss  Query,  who  are  maintaining  the  tradition  which 
Mr.  Holcomb  started  years  ago. 

Now,  if  there  is  no  further  business,  a  motion  to  adjourn  would 
be  in  order  at  this  time. 

Oscar  Leser:  I  move  we  adjourn. 

Chairman  Edmonds:  Judge  Leser  moves  we  adjourn. 

(Ayes  and  Noes) 

Chairman  Edmonds:  So  ordered.     We  are  adjourned. 

(Final  adjournment) 
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